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DISTRICT  OF  MASSACHUSETTS,  TO  WIT: 

DUtrict  Clerk' t  0 flier. 

BE  it  remembered,  That  on  the  tilth  day  of  July,  A.  D.  1824,  and   in  the  forty-ninth  year 
of  the   Independence  of  the  United   State*  of  America,  Nathan   Dane,  of  the  *aid  district,  ha* 
in  th» office  the  title  of  a  book,  the  right  thereof  he  claim*  a*  author,  in  the  word,  follow- 


depot*  I  (V. 

ing(f»wff . 

**  A  General  Abridgment  and  Digr*t  of  Ameriran  Law,  with  < 
Nathan  Dane,  LL.  D.  Counsellor  at  Law.   In  eight  volumis.  VoL  tii." 

In  conformity  tu  the  aet  of  the  Congrei*  of  the  United  Statei,  entitled,  M  An  act  for  the  encour- 
aaement  of  'earning,  by  »ecurine  the  copies  of  map*,  rharu,  and  books  to  the  author*  and  pro- 


prietor* of  Mich  copte*,  daring  the  time*  therein  mentioned  ;"   and  also  to  an  act.  entitled,  *»  An 
to  an  act,  entitled,  An  act  for  the  encouragement  ol  learning,  by  •ecuriiur  the 

eopiea,  duri 
engraving,  i 


,  ,,„,;,    v  ,  ...  to  the  author*  and  jiroprietor*  of  such  copi.*,  during  the 


*» 

JOHN  W.  DAVIS, 


CAMBRIDGE  : 
From  the  Unimwty  Pmt-By  Uilhard  MrteaH: 


OCT  14  ::!:B 
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«etural  at>rttrjjment 


OF 


AMERICAN  LAW, 


CHAPTER  CCIV. 

COMPOUNDING  INFORMATIONS  iix. 


Aht.  1.    Compounding  informations.    This  is  an  offence  *™-f£m' 

against  public  justice  ;  and  also  has  a  tendency  to  make  the  indictment 

laws  odious  to  the  people.    It  is  an  offence  here  at  common  for,  4 

law,  a  misdemeanor.    In  conducting;  informations  on  penal  I!,enDtw,;  31J,» 

.  .  .     r  .   .  r       °.       ,  j««_rj  332.— Cro. 

statutes,  it  is  material  that  fair  informations  be  not  discharged  ;  c.  C.  262, 

that  the  laws  be  carried  into  effect  with  a  steady  band,  and  Kea. 

with  certainty,  with  firmness,  but  with  moderation,  and  with  iqoi^'  i9f 

a  constant  view  to  the  public  good,,  and  never  to  gratify  Hale^M* 

avarice,  private  malice,  or  revenge.    To  these  ends  it  is  im-  ™e  court 

portant,  that  when  such  informations  are  commenced  and  SSL/iwus. 

set  on  foot,  they  be  duly  prosecuted,  and  not  delayed,  stop-  7°— «  D  it 

ped,  or  settled,  but  by  the  consent  of  the  court  or  pubic  ^'J^iw 

magistrate,  and  never  by  a  compromise  or  compounding  the  is  usual  to' 

offence  by  any  agreement  between  the  prosecutor  and  of-  squire  the 

fender.  Therefore  the  18th  of  El.  ch.  5,  forbade  any  person,  ,ng4 

informing  under  a  pretence  of  any  penal  law,  to  make  any 

composition  without  leave  of  the  court,  or  to  take  any  money 

or  promise  from  the  deft,  to  excuse  him,  under  the  penalty  of 

forfeiting  £10,  pillory,  and  forever  being  disabled  to  sue  on  £onapo,,nd; 

any  popular  or  penal  statute.    This  statute  in  substance  has  iaf  action?" 

been  adopted  here  as  common  law.    And  this  compounding  2  Johns.  R. 

is  an  indictable  misdemeanor,  punishable  by  fine  and  imprison-      ' 409' 

roent.    The  New  York  act  is  a  transcript  of  this  statute.  9  crown  Cir- 

Johns.  251.  The  indictment  for  compounding  a  felony  states  cuit  Com- 

the  proceedings,  as  that  the  prosecutor  complained  to  a  jus-  JJJ1™  fcSs8' 
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Ch.  204.  tice  &c.  of  the  felony  in  stealing  &ic.,  the  issuing  of  his  war- 
Art.  2.  rant,  arrest,  &c.  the  compounding  with  the  offender :  and  an 
^X*W^  information  against  one  for  compounding  a  qui  tarn  action, 
proceeds  on  the  same  principles, — states  the  grounds  of  the 
action,  its  commencement  and  prosecution,  and  the  com- 
pounding of  it.  This  offence  in  compounding  informations, 
felonies,  qui  tarn  actions  for  penalties,  and  other  criminal  pro- 
ceedings, is  much  oftener  committed,  especially  in  the  United 
States,  than  prosecuted.  This  offence  is  attended  with  two 
no  inconsiderable  evils  in  particular:  1.  This  compounding 
holds  out  temptations  to  persons  to  offend,  hoping  by  it  they 
may  escape  punishment:  2.  Strong  temptations  to  unprin- 
cipled men  maliciously  to  inform  &c.,  hoping  and  meaning  to 
make  money  by  this  kind"  of  compromise. 

Art.  2.—-§  1.  Conspiracy  is  an  offence  also  against  public 
case  in  New*  jusuce»  a°d  is  a  very  common  one.  The  civil  action,  grounded 
York  much    on  a  conspiracy,  has  been  considered  in  a  former  chapter, 
examined,     ^nd  Ch.  200  ;  Ch.  70,  a.  5  ;  Ch.  184,  a.  5. 
4  B1.  Com.       $  2.  What  is  an  indictable  conspiracy.    A  conspiracy  in 
136.— 2  Chit,  law  is  when  two  or  more  agree,  falsely,  to  indict,  or  procure 
9  Co.  6of°—  t0  ^e  indicted,  an  innocent  person  of  felony,  or  some  offence 
falsely  and  maliciously,  who  is  accordingly  indicted  and  ac- 
quitted ; — and  is  usually  punished  with  fine,  imprisonment, 
and  pillory. 

Poulterer's  $  3.  The  rule  laid  down  in  this  case  was,  that  to  make 
case.— in-     conspiracies  punishable  by  law  before  they  are  executed,  there 

dictmeiUs  i_     e        •     •  >  .     ■  i       i     i       «  11 

hue.  for.  Cro.  mus*  °e  'oup  incidents:  1.  It  must  be  declared  and  shewn 
C.  C.j267  to  by  some  prosecution,  either  by  making  bonds  or  promises  to 
VVentw  79  each  :  ^*  ^  must  be  malicious,  as  for  unjust  revenge  Sic.  3. 
to  146  —6  It  must  be  false  against  one  innocent :  and  4.  It  roust  be  volun- 
Wentw.  375,  tary  out  of  court.  Conspiracy  of  journeymen  to  raise  their 
^  wages. 

6  Mod.  186.       §  4.  So  it  is  an  indictable  offence  to  conspire  to  indict  one 
— Salk.  174,  as  the  father  of  a  bastard  child.    In  this  case  the  indictment 
Same  caw1'  a^eSec^  tnat  lne  debs,  intending  to  oppress  and  defame  A.  BM 
6  Mod.  185.   did,  falsely  and  maliciously  contrive,  conspire,  meet,  and 
—8  Mod.      agree  falsely  to  charge  the  said  A.  B.  to  be  the  father  of  a 
Cir  Com.     bastard  child,  of  which  such  a  woman  was  pregnant,  and  in 
286.— l  Haw.  pursuance  thereof  did  falsely  affirm  him  to  be  the  father.  On 
P.  C.  190.     demurrer,  held,  it  was  not  necessary  to  aver  that  A.  B.  was 
not  the  father.    The  conspiracy  is  the  gist  of  the  offence  and 
indictment;  and  though  nothing  be  done  in  prosecution  of 
it,  yet  it  is  an  offence  in  itself.    The  venue  must  be  where 
indictment    the  conspiracy  is.  And  6  Mod.  186,  held,  "  the  very  agreeing 
racy  to0getPa  together  to  charge  a  man  with  a  crime  falsely,  is  a  consum- 

biii  accepted,  mate  offence,  and  indictable."  And  as  to  the  want  of  aver- 
6  Wentw. 

378,382 to  ruin  a  tradesman,  439 <ilso  a  player,  443. 
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ment  that  A.  B.  was  innocent,  the  law  presumes  every  one  Ch.  204. 
innocent,  till  proved  guilty.    Judgment  against  the  conspira-    Art.  3. 
tors,  for  they  conspired  "  to  charge  one  falsely  with  fornica-  s^*v-^/ 
tion,  and  this,  though  no  crime  at  common  law,  is  punishable, 
said  the  court,  in  the  spiritual  courts.'*    "  And  a  confederacy 
falsely  to  charge  with  a  thing  that  is  a  crime  by  any  law,  is 
indictable,  and  the  confederacy  is  the  gist  of  the  indictment," 
— by  the  whole  court.   And  3  Salk.  97. 

§5.  So  in  this  case  it  seems  to  have  been  the  court's  8  Mod.  320, 
opinion,  that  several  persons  may  be  indicted  of  a  conspiracy  Edwa«b*£ 
in  giving  a  man  money  to  marry  a  poor  woman  not  marriage-  ai. 
able,  with  intent  to  give  her  her  husband's  settlement  in  A,  if 
it  be  averred  she  has  a  legal  settlement  in  another  place,  on 
the  ground,  a  legal  act  done  to  an  illegal  end  is  indictable. 

$  6.  It  is  stated  that  where  journeymen  refuse  to  work  in  *  Bl.  Com- 
consequence  of  a  combination,  until  their  wages  are  raised,  f|  "**  Kotes' 
they  may  be  indicted  for  a  conspiracy. 

$  7.  So  the  court  held  in  this  case,  that  it  is  an  indictable  «  d  it  E.flJO, 
conspiracy  to  conspire  to  prevent  the  course  of  justice,  by  J^s£a|M,lw" 
producing  a  false  certificate  in  evidence,  to  influence  the  y 
court's  opinion,  where  a  fair  certificate  is  legal  evidence,  as  of 
justices  that  a  high-way  is  in  repair.    The  indictment  in  this 
case  stated  the  whole  proceedings. 

$  8.  This  was  an  indictment  against  the  deft,  and  two  others,  l  W.  Bl.  3<w, 
for  that  they  "  wickedly  and  unlawfully  did  among  themselves  {^"JJg  JJjj, 
conspire,  combine,  confederate,  and  agree  falsely,  and  without  iia>,  same' 
any  reasonable  or  probable  cause,  to  charge  and  accuse  the  case.— e 
said  John  Chilton,  that  he  the  said  John  Chilton  had  then,  fKj^T 
lately,  before  taken  out  of  a  bag,  a  quantity  of  human  hair,"  to  indict  one 
the  goods  of  Rispal,  &c.    The  indictment  also  stated,  the  as  Orator, 
defts.  compounded  with  Chilton,  and  took  of  him  £30,  and 
his  note  for  £33,  to  desist  from  all  prosecution  against  him. 
Held,  this  was  a  good  indictment,  and  lay  in  the  Sessions,  '*  a 
conspiracy  being  a  trespass,  and  tending  to  a  breach  of  the 
peace,"  and  that  the  gist  of  the  offence  is  the  unlawful  con- 
spiring to  injure  the  man  by  this  false  charge. 

By  the  common  law  clearly  every  confederacy,  wrongfully  l  Haw.  191. 
to  prejudice  a  third  person,  is  highly  criminal,  as  where  sev-  ^™S85  — 
eral  confederate  by  indirect  means  to  impoverish  a  third  i  str».  144. 
person.    A  conspiracy  to  raise  wages  is  indictable  at  common 
law.   8  Mod.  10.  R.  v.  Journeymen  Taylors. 

Art.  3.    Evidence  and  forms. 

$  1.  This  was  an  indictment  for  a  conspiracy  to  indict  A  2  Burr.  993, 
for  a  capita]  offence.    Held  good,  though  the  word  falsely  is  Rei  v. 
not  added  to  the  first  charge  of  the  conspiracy,  nor  the  par-  sPrBS5  *» 
ticular  cause  there  specified  ;  and  though  not  alleged,  A  was 
acquitted  of  it,  as  the  conspiracy  was  actually  carried  into  effect. 
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Ch.  204.  and  the  malicious  indictment  actually  preferred.   This  was 
Art.  4*    an  indictment  at  common  law ;  punishment  was  fine,  imprison* 
^-^v-^w  ment,  and  pillory.    Several  forms  of  indictments  for  conspira- 
Com\^jr    c'es»    As  against  two  for  conspiring,  one  of  them  should  rob 
287.  the  other,  with  intent  to  charge  the  hundred-    To  charge  a 

man  with  a  rape,  and  preferring  an  indictment  against  him 
for  the  same,  with  an  intent  to  get  money  from  him.  To 
charge  a  man  with  receiving  stolen  goods,  to  get  money  by 
compounding  &c.    To  charge  one  with  sodomy,  to  get  money 
by  compounding  &c.    To  charge  one  with  robbery,  and  pre- 
ferring a  bill  &c.    A  conspiracy  among  workmen  to  raise 
their  wages.    For  a  conspiracy  and  defrauding  one  of  £50 
under  pretence  of  getting  his  son  an  office.    As  two  at  least 
\  ef3W        must  confederate  to  make  a  conspiracy,  if  all  but  one  be  ac- 
quitted, he  is  acquitted.  Hence  no  prosecution  of  a  conspiracy 
lies  against  husband  and  wife,  because  but  one  person  in  law. 
A,  B,  and  C  indicted,  A  and  B  come  in  and  plead,  A  is  ac- 
Rei™'  n?7,  <lu'Ue^  anc*  B  convicted.    C  then  came  in  and  was  convicted, 
choils.  '     Judgment  against  B  only  on  the  ground  C  also  was  found  guilty. 

But  one  couspirator  may  be  convicted  after  another  is  dead. 
Rex™"  K?n-  ^  one  convicted,  judgment  may  be  against  him  before 
nersicy  &  at.  the  other  be  tried.  And  a  conspiracy  may  be  laid  without  an 
—4  bi.  Com.  overt  act.    'And  3  Burr.  1262,  Rex  v.  Scott.  The  villanous 

judgment  is  now  obsolete.  2  Burr.  1027. 
Crown  Cir.       §  2.  On  an  information  for  conspiracy,  the  fact  of  con- 
mv  B|87392  smr,n8  need  no*  De  proved,  but  may  be  collected  from  other 
'  circumstances.    A  person  convicted  on  an  indictment  of  a 
conspiracy,  cannot  be  a  witness  ;  but  may  be  if  pardoned. 
2  Burr.  003.      Rex  v.  Spragg  was  an  indictment  for  conspiracy  to  indict 
for.  a  capital  crime.    Held  good,  though  the  word  false  was 
not  in  the  first  charge. 

Art.  4.    American  cases  of  conspiracy. 
2  Johns.  Cos.     J  1.  A  and  B  were  indicted  for  a  conspiracy  to  defraud  C, 
301,  The      and  tne  verdict  found  A  and  B  agreed  to  obtain  money  of  C, 
okott  1       Dul  w,ln  an  intent  to  return  it  again.    No  verdict  of  acquittal, 
nor  one  on  which  any  judgment  could  be  given.    Also  held, 
the  third  might  be  tried  and  convicted  after  two  had  been 
indicted,  and  one  died  before  trial. 

1  Mass.  R  ^  2.  In  this  case  three  were  indicted  and  convicted,  and  sen- 
473,  Cora-  tenced  to  six  months'  imprisonment,  and  to  find  security  of  the 
Wardfcal.    good  behaviour  two  years,  for  conspiring  and  for  defrauding 

one  Davis,  according  to  their  conspiracy,  of  sundry  goods. 
They  got  his  goods  on  credit  under  false  pretences  of  opening 
shop  ozc. 

2  Mass.  R.  ^  3.  Held,  a  conspiracy  to  manufacture  base  and  spurious 
uion wealth  'ncn§°»  with  a  fraudulent  intent  to  sell  the  same  as  good  and 
v.  Three      genuine  indigo,  is  an  indictable  offence,  though  no  sale  be 

Judds. 
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made.    One  count  in  the  indictment  was  for  selling  the  same  Ch.  204. 
at  auction  also.    The  jury  found  the  fraudulent  making  &c.    ArU  4. 
but  did  not  find  the  sale.    Defts.  were  acquitted  of  all  but  the  v^-v^z 
first  count,  and  that  laid  no  act  done  in  pursuance  of  the  con- 
spiracy.   So  the  real  offence  was  a  conspiracy  to  manufacture  Indictment 
a  base  article,  and  to  sell  it  as  a  good  one,  generally,  not  to  ^raicnasis-*fls 
any  particular  persons.  In  this  case,  most  of  the  English  cases  by  conspira- 
on  this  subject  of  conspiracy  were  cited  and  considered,  and  «yi  ■  >n,p 
from  them  all,  the  court  drew  this  correct  result,  namely,  bc^Ve 
"  that  the  gist  of  a  conspiracy  is  the  unlawful  confederacy  to  Wentw  387, 
do  an  unlawful  act,  or  even  a  lawful  act  for  unlawful  purposes ^'n^x 
"  that  the  offence  is  complete  when  the  confederacy  is  made, 
and  any  act  done  in  pursuance  of  it,  is  no  constituent  part  of 
the  offence,  but  merely  an  aggravation  of  it."    "  This  rule  of 
the  common  law  is  to  prevent  unlawful  combinations."  Sen- 
tence to  pay  a  fine  of  $50  each  deft,  with  costs. 

^  4.  So  in  this  case  the  court  decided  the  conspiracy  being  2  Mau.lt 636, 
the  gist  of  t^e  offence,  and  acts  done  in  pursuance  of  it  being  Co (h0^  xh« 
only  matter  of  aggravation,  any  informality  or  uncertainty  in  xjbbeu.* 
alleging  such  acts  will  not  vitiate  the  indictment :  2.  In  an 
indictment  for  a  conspiracy  to  accuse  one  of  a  crime,  it  is  not 
necessary  to  allege  that  the  defts.  procured,  or  intended  to 
procure  an  indictment  or  other  legal  process :  3.  11  A  con- 
spiracy to  charge  any  person  with  a  crime,  and  in  pursuance 
of  the  conspiracy  falsely  to  affirm  be  is  guilty,  is  an  indictable 
offence,  without  procuring  any  legal  process." 

Art.  5.  Evidence  that  proves  a  conspiracy. 

$  1.  Proved  at  the  trial  the  defts.  together  in  a  chaise  came  6  Mass.  R. 

to  Putnam's  shop,  (the  person  cheated  ;)  that  Warren  went  into  J^,^,™™0* 

the  shop,  leaving  Johnson  in  the  chaise  ;  that  in  his  absence  Warren  it 

Warren  affirmed  his  name  was  William  Lane,  that  he  lived  at  Johnson.— 

•  •     33  H  VIII  c 

Gloucester  and  carried  on  shoemakiog  there,  and  that  by  dis-  adopted 
appointmeot  he  had  not  by  him  the  number  of  shoes  he  want-  here,  as  to 
ed  for  a  shipment  to  the  Havanna,  and  wanted  to  buy  a  quan-  clieflting  by 
tity  of  Putnam  on  credit ;  thereupon  Warren  obtained  a  deliv-  a  ,e  0  en!# 
ery  of  a  quantity  of  shoes  ;  that  he  told  Putnam  that  Johnson 
was  a  man  of  credit  who  lived  with  him  ;  that  Johnson  then 
entered  the  shop,  which  was  small,  and  was  there  when  War- 
ren made  and  signed  the  notes  for  the  shoes  by  the  name  of 
William  Lane  ;  but  no  evidence  Johnson  knew  the  tenor  of 
the  notes ;  that  Warren  went  the  next  day  to  Putnam's  shop 
without  Johnson,  and  under  the  same  feigned  name,  fraudu- 
lently purchased  200  pair  of  shoes  more  ;  that  Johnson  had 
100  pair  of  the  shoes  thus  sold,  and  by  the  name  of  William 
Smith  sold  them  to  one  Chase.    On  a  motion  for  a  new  trial, 
held,  this  evidence  was  sufficient  to  prove  Johnson  was  a  con- 
federate with  Warren  in  the  same  fraudulent  design,  especial- 
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Ch.  204.  ly  as  he  received  and  sold  a  part  of  the  shoes,  and  gave  no 
Art.  5.  evidence  to  explain  bis  connexion  with  Warren. 
V^y\j  $  2.  This  was  an  indictment  for  a  conspiracy  with  others 
p  Mas».  R.  unknown,  to  compel  one  James  W.  Stearns  to  an  unjust  set- 
415,  Com-  tlement  of  bis  accounts  with  Davis,  and  to  alter  the  terms  of  a 
DaviT**  1  v'  contract  between  them  as  to  brewing,  and  stated  how  &tc. 

The  indictment  also  charged,  that  Davis  wilh  others  affirmed 
to  Stearns,  that  he,  Davis,  was  greatly  indebted  in  New  York; 
that  his  creditors  were  then  in  town  (Salem)  and  were  about 
to  attach  Stearns1  property  for  Davis*  debts,  that  unless  Stearns 
would  give  up  the  agreement  and  pay  Davis  $150  for  the  net 
profits  already  made,  and  a  salary  of  $480  for  the  year  follow- 
ing, all  Stearns'  property  would  be  attached  for  Davis'  debts  ; 
that  Stearns  giving  credit  to  these  affirmations,  did  pay  Davis 
#150&c.  whereby  Stearns  was  cheated  &c.  Deft  found  guilty. 
On  motion  in  arrest  of  judgment,  held,  the  conspiracy  is  the  gist 
indictment    °f  ^e  indictment,  and  the  cheating  is  but  aggravation.  Judg- 
foraconspi-  ment  not  arrested.    The  reasons  urged  by  the  deft,  were,  in 
racy  m  bring-  substance,  there  was  no  evidence  that  Stearns  was  cheated  :  2. 
intoVparUh  that  the  facts  affirmed  were  so  absurd  and  improbable  as  not 
fee.  6  Went,  to  be  entitled  to  public  credit,  so  did  not  constitute  an  offence 
against  the  public. 

3  Burr.  1321.  §  3*  The  Sessions  has  jurisdiction  of  conspiracy,  it  being  a 
trespass  and  tending  to  a  breach  of  the  peace. 

3  Mod.  220.  ^  4.  If  two  only  be  indicted  of  a  conspiracy  and  one  is 
acquitted,  it  is  also  acquittal  of  the  other. 

French  Pe»      ^  5.  The  law  of  Franco  on  this  subject  deserves  attention. 

m^NkM)6      This,  art.  265  to  268,  enacts,  that  any  number  of  men  organized 

420  to  430.  for  an  evil  purpose,  or  agreeing  to  share  the  profits  of  their 
misdeeds,  are  an  association  of  malefactors,  and  the  leaders 
punishable  by  hard  labour  for  a  limited  time,  and  the  others 
and  all  abetters  by  confinement. 

East  s  c.  L.      §  6.  it  is  a  conspiracy  indictable  at  common  law  to  entice 

460,  Rex  i»,  1  ' 


Lord 


Gray  L  a  young  woman  under  age  to  leave  her  father's  house  and  to 


live  in  fornication  with  one  of  the  defts.,  and  concerting 
ures  wilh  her  own  approbation  to  carry  her  off  and  to  conceal 
her  for  that  purpose. 
East  s  c.  L.      ^  7#  it  js  a  jjjjg  offence  to  conspire  to  marry  a  pauper  wo- 
man of  one  parish  to  a  settled  inhabitant  of  another. 
2  Day's  Cas.      $  8.  A  conspiracy  may  be  proved  by  proving  a  concurrent 
r*p,rertoirr,er  aPProDation  in  the  persons  conspiring  of  the  acts  of  each  other: 
2.  And  after  a  connexion  between  them  is  proved,  the  acts  of  one 
done  in  pursuance  of  the  conspiracy  may  be  io  evidence  against 
all :  3.  In  a  conspiracy  to  defraud  A  by  falsely  representing  B 
to  be  a  man  of  credit,  evidence  that  such  representations  were 
also  made  by  the  conspirators  to  third  persons,  in  consequence 
of  which  such  third  persons,  without  the  conspirators'  request, 
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made  the  same  representations  to  A,  whereby  he  was  induced  Ch.  204. 
to  trust  B,  is  admissible.  Art,  6. 

A*T.  6.  §  1.  Duelling  is  a  crime  that  affects  individuals  v*^»v^ 
as  well  as  the  public;  and  may  be  ranked  among  crimes 
affecting  individuals,  as  well  as  a  crime  against  public  justice. 

§  2.  By  the  act  establishing  articles  of  war  for  governing  Act  of  Coa- 
the  armies  of  the  United  States,  it  is  provided,  art.  25,  "  no  j^go^— 
officer  or  soldier  shall  send  a  challenge  to  another  officer  or  Ac\  0f  Ken- 
soldier  to  fight  a  duel,  or  accept  a  challenge  if  sent,  upon  pain,  tacky  of  Dec. 
if  a  commissioned  officer,  of  being  cashiered,  if  a  non-com-  *** 17W'  *'  • 
missioned  officer  or  soldier,  of  suffering  corporal  punishment 
at  the  discretion  of  a  court  martial. 

§  3.  Art.  26.  44  If  any  commissioned  or  non-commissioned  Fine  $600,  or 
officer  commanding  a  guard,  shall  knowingly  or  willingly  suffer  ^JJ.'  im- 
any  person  whatsoever  to  go  forth  to  fight  a  duel,  he  shall  be  phsonroent, 
punished  as  a  challenger."    And  all  seconds,  promoters,  and  |26°>  and 
carriers  of  challenges  are  deemed  principals;  and  it  is  made  ^>5|!'r?l*c° 

.ir  /*?  j«    r      '  .  cording  to 

the  44  duty  of  every  officer  commanding  an  army,  regiment,  the  part  one 

company,  post,  or  detachment,  who  is  knowing  to  a  challenge  take*, 
being  given  or  accepted  by  any  officer,  non-commissioned  offi- 
cer, or  soldier  under  bis  command,  or  has  reason  to  believe 
the  same  to  be  the  case,  immediately  to  arrest  and  bring  to 
trial  such  offenders." 

$  4.  Art.  27  empowers  every  officer  to  part  and  quell  all 
quarrels,  frays,  and  disorders,  to  order  officers  into  arrest,  or 
non-commissioned  officers  or  soldiers  into  confinement  &ic. 

Art.  28  punishes  as  challenger  44  any  officer  or  soldier  who 
shall  upbraid  another  for  refusing  a  challenge,"  and  discharges 
from  any  disgrace  or  opinion  of  disadvantage,  all  officers  and 
soldiers,  which  might  arise  from  their  having  refused  to  accept 
of  challenges. 

§  5.  Articles  like  these  in  substance,  in  relation  to  duels 
and  challenges  have  ever  existed  in  our  military  department. 
But  exclusive  of  the  military,  Congress  has  never  passed  any 
statutes  as  to  duels  ;  but  laws  to  prevent  them  have  been  left 
to  the  policy  and  wisdom  of  the  State  legislatures. 

Where  two  persons  deliberately  agree  to  fight,  and  meet  Eart'S  q  ^ 
for  that  purpose,  and  one  is  killed,  the  other  cannot  help  him-  242.— 
self  by  alleging  that  he  was  first  stricken  by  the  deceased,  or  1  Hawk  cb 
that  be  had  often  declined  to  meet  him  and  was  urged  by  ira-  81'  '*  *' 
portunity,  or  that  he  meant  not  to  kill,  but  only  disarm  his  ad- 
Tersary ;  for  since  he  engaged  deliberately  in  an  act  highly 
culpable  in  defiance  of  the  laws,  he  must  at  bis  peril  abide  the 
consequences.    And  where  the  principal  is  guilty  of  murder 
the  second  is. 

^  6.  To  incite  one  to  fight  a  duel,  though  provoked  by  3  East,  abi, 
charges  against  his  character,  is  a  higli  misdemeanor,  though  ^^t^2 
VOL.  vii.  2  * 
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Ch.  204.  no  consequence  thereon  ensue  against  the  peace.    And  if  A 
Art.  7.    make  charges  against  B's  character  and  conduct  the  most 
grievous,  and  then  B  kills  A  in  a  deliberate  duel,  it  is  murder 
in  B  and  his  second.    These  proceedings  are  at  common 
law. 

R«af  'phi!'  ^  7'  ^D  en(*eavour  A  to  provoke  B  to  commit  the  mis- 
Hps,  demeanor  of  sending  a  challenge  to  fight,  is  itself  a  misde- 
meanor indictable,  particularly  where  such  endeavour  is  by 
letter  containing  libellous  matter.  The  sending  such  letter 
being  an  act  done  towards  procuring  the  commission  of  the 
misdemeanor  meant  to  be  accomplished.  According  to  this 
and  other  cases,  sending  a  challenge  to  fight  a  duel  is  a  mis- 
demeanor at  common  law  indictable ;  also  it  is  one,  if  I  by 
letter  endeavour  to  excite  A  to  send  such  challenge,  on  the 
general  principle  above  stated.  Where  it  is  a  misdemeanor 
to  -do  an  act,  it  is  also  a  misdemeanor  to  attempt  to  excite  one 
to  do  it,  and  indictable  at  common  law.  Thus  the  common 
law  seems  to  punish  every  act  in  or  leading  to  duelling. 
Mass.  Act,  §  8.  Section  6  of  this  act  enacts,  **  that  if  any  person  shall 
fl" -chJA.'  -  voluntarily  encase  in  a  duel  with  rapier  or  small  sword,  back 
Act  ch.  2.  sword,  pistol,  or  other  dangerous  weapon,  to  the  hazard  ol  lite, 
when  no  homicide  shall  ensue  thereon  ;  and  if  any  person 
shall  by  word,  message,  or  iu  any  other  manner  challenge  an- 
other to  fight  a  duel  as  aforesaid,  when  no  duel  shall  be  fought 
thereon,  every  such  offender,  and  every  person  who  shall  be 
knowingly  a  second,  agent,  or  abettor  in  such  duel  or  chal- 
lenge," shall  be  punished  as  a  felonious  assaulter,  and  dis- 
qualified to  hold  any  office  or  place  of  honour,  profit,  or  trust 
under  the  Commonwealth  for  twenty  years. 

Section  7  punishes  the  acceptance  of  such  challenge  by 
any  one,  and  also  his  second  fee,  by  imprisonmont  in  the 
common  goal  not  exceeding  one  year, — and  so  disqualified 
five  years.  The  act  passed  June  30,  1784,  sect.  3,  directs 
in  what  manner  the  coroner  shall  bury  one  killed  in  a  duel,  or 
deliver  the  body  to  any  surgeon  to  be  dissected.  Section  4 
directs  how  the  sheriff  shall  deliver  the  body  to  be  dissected 
or  bury  it,  of  him  who  is  convicted  of  killing  one  in  a  duel. 
These  statutes  are  a  revision,  with  some  alterations,  of  the 
statute  on  this  subject,  passed  in  1719. 

Art.  7.  Embracery  is  also  an  offence  n  gainst  public  jus- 
tices, but  hitherto  har,  been  very  rarely  complained  of  in  the 
4  Bl.  Com.  United  States.  And  prosecutions  in  England  for  this  offence 
Mlawk  348  ^ave  ^v  no  means  been  frequent.  It  is  described  as  being  an 
—Ken.  Act,  attempt  to  influence  a  jury  corruptly  to  one  side  by  promises, 
Dec.  19,  persuasions,  entreaties,  or  money,  entertainments,  &ic.  It  is 
98  29*  view-  an  offence  at  common  law,  and  the  usual  punishment,  fine 
ed 'as  britlcV-  an(i  imprisonment  for  the  person  embracing,  and  for  "  the 
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juror  so  embraced,  if  taking  money,  a  like  punishment  at  com-  Ch.  204. 
roon  Jaw  ;  but  in  England  by  several  statutes  passed  iu  the    Art.  8. 
reign  of  Ed.  111.  perpetual  infamy,  imprisonment  for  a  year,  v^-v-^> 
and  forfeiture  of  tenfold  value. 

This  statute  against  embracery,  maintenance,  &c.  has  never  J^JJ^fJj0, 
been  adopted  by  law  or  practice  in  Pennsylvania.  But  1  Dall.  Morris' 
19,  20,  court  said,  2  Jain.  I.  c  16,  has  altered  ;  and  decided  lessee  v. 
otherwise,  1  Dallas,  67.  Vanderen. 

Art.  8.  Elections. 

$  1.  Other  indictable  offences,  are  frauds  in  elections,  by 
putting  in  more  votes  than  the  person  is  entitled  to.  The 
principles  of  elections  as  involved  in  civil  actions  have  been 
already  largely  considered  in  the  great  cases  of  Gardner  v. 
Ward  &  al.,  and  Kilhain  r.  Same,  and  some  other  cases.  It 
now  remains  only  to  consider  the  indictable  offence  ;  and  it  is 
not  frequent  that  frauds  and  malpractices  in  elections  are 
indictable  offences ;  one  among  many  reasons  is,  many  sta- 
tutes have  been  passed  in  all  the  several  States  to  preserve  the 
purity  of  elections,  and  to  prevent  malpractices  in  them,  and 
these  statutes  usually  annex  penalties  to  these  practices,  and 
make  them  recoverable  in  qui  tarn  actions,  commonly  viewed 
as  civil  suits. 

$  2.  It  is  by  no  means  common  for  an  indictment  to  lie  on  Mbm.  Act, 
an  act  of  Congress  for  a  fraud  in  elections  ;  but  almost  inva-  1800» c* 74, 
riably  if  an  indictment  can  be  supported  it  is  on  some  priuciple 
of  the  common  law  or  some  Stale  statute. 

§  3.  But  as  in  this  case  of  Silsbee  it  was  held,  that  it  is  a  9  Mm*.  R. 
misdemeanor  at  common  law  for  a  citizen  who  is  a  legal  voter  4,7» Co1?/.  • 

,  -   =>  monwealtb  v 

at  a  town  meeting,  to  give  in  more  than  one  vote  lor  a  mum-  silsbee  

cipal  officer  at  one  time  of  balloting,  it  is  obvious  indictments  M,lss  Actt 
on  the  grounds  of  the  common  law  may  in  lime  become  very  180*» Ci  26" 
frequent.  It  was  as  late  as  1812  this  decision  was  made,  and 
none  earlier  was  found.  This  is  then  an  important  case.  The 
indictment  stated  the  town  meeting  holden  in  Salem,  March 
Jl,  1811,  for  the  choice  of  town  officers,  and  that  the  deft. 
"  did  then  and  there  wilfully,  fraudulently,  knowingly,  and  de- 
signedly give  in  more  than  one  vote  for  the  choice  of  select- 
men for  the  said  town  of  Salem,  at  one  time  of  balloting,  to 
the  great  destruction  of  the  freedom  of  elections,  to  the  great 
prejudice  of  the  rights  of  the  other  qualified  voters  in  said 
town  of  Salem,  to  the  evil  example  of  others  in  like  case  to 
offend,  and  against  the  peace  and  dignity  of  the  Common- 
wealth aforesaid,  and  the  law  of  the  same  in  such  case  made 
and  provided."  On  motion  in  arrest  of  judgment  the  court 
held  it  clear  this  was  an  offence  at  common  law  ;  and  that  "  it 
is  a  general  rule,  that  where  a  statute  gives  a  privilege  and 
any  one  wilfully  violates  such  privilege,  the  common  law  will 
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Ch.  204.  punish  such  violation.*1    "In  town  meetings  every  qualified 
Art.  8.    voter  has  equal  rights  and  is  entitled  to  give  one  vote  for 
v«^v^^-/  every  officer  elected.    The  person  who  gives  more,  infringes 
\  and  violates  the  rights  of  the  other  voters  ;  and  for  this  offence 

the  common  law  gives  the  indictment — and  the  conclusion 
of  this  one  is  proper  for  the  case. 

^  4.  The  general  and  very  broad  principle  laid  down  in  this 
case  is,  that  whenever  a  statute  gives  one  a  privilege,  as  of 
voting,  &c.  and  he  abuses  it  to  the  prejudice  of  others,  the 
common  law  punishes  his  offence,  a  misdemeanor,  by  indict- 
ment. And  also,  as  was  admitted  in  this  case,  every  one 
knowing  to  the  abuse,  the  bad  vote,  is  a  witness  though  pre- 
judiced  or  not  by  it.  If  this  decision  is  correct,  and  perhaps 
it  is,  is  it  not  a  little  surprising  that  no  prior  indictment  of  the 
kind  was  found  in  England  or  in  this  country,  in  which  votes 
enjoyed  as  a  privilege  have  long  been  so  numerous  and  fre- 
quent, and  on  which  this  privilege  has  been  often  abused  ? 
It  will  be  observed,  that  the  principle  laid  down  in  this  case 
as  the  foundation  of  the  indictment,  to  wit,  the  abuse  of  a  pri- 
vilege given  by  statute,  does  not  apply  to  a  case  in  which  one 
having  no  right  to  vote  puts  in  a  vote  ;  but  in  this  case  the 
prejudice  to  others  is  the  same,  equally  a  violation  of  their 
rights,  equally  improper  to  be  the  ground  of  an  action  to  be 
brought  by  every  voter  injured,  as  such  actions  would  be 
infinitely  multiplied  almost ;  and  to  reject  the  bad  vote  as  the 
remedy  would  be  no  better  in  the  one  case  than  in  the  other ; 
and  for  a  remedy  to  wait  for  a  statute  to  be  passed  must  be 
alike  objectionable  in  both  cases.  Thus  far  the  reasons  seem 
to  be  as  strong  for  indicting  a  man  for  voting  who  has  no  right 
to  vote  at  all,  as  for  indicting  one  for  giving  two  votes  who  has 
a  right  to  give  but  one.  But  there  is  a  difference  in  practice 
between  the  two  cases.  He  that  gives  more  than  one  vote 
must  almost  invariably  transgress  wilfully  and  knowingly, 
whereas  often  the  non-voter  may  vote  honestly,  mistaking  his 
right  to  vote.  But  this  is  a  difference  only  in  regard  to  the 
evidence,  for  there  can  be  no  difference  where  the  non-voter 
knowingly  and  wilfully  gives  a  vote  ;  he  as  much  infringes 
and  violates  the  law,  as  the  voter  does  who  gives  an  extra 
In  Kentucky  vote  w  t|,e  prejudice  of  others :  and  in  a  case  in  which  the 

voting  twice  .    ,      r  . J     .    .  •    *  ,  P  , 

in  an  dec-  remedy  by  action  is  impracticable,  on  account  of  the  vast  num- 

tion,  fine  ber  usually  injured,  and  would  have  a  right  to  sue  severally 

f  iobjkc!11*  aiK*  individually  ;  and,  therefore,  in  a  case  in  which  any  pro- 

t.  K.'Laws.  per  remedy  must  be  a  public  suit  or  prosecution  only.  P.  18 

to  26,  many  other  provisions. 
Mass.  Act,  §  5.  This  act  inflicts  a  number  of  penalties  on  town  and 
i7iH?f!?'  other  officers  neglecting  their  duties  in  elections,  and  it  pro- 
Maine  Act,  vides,  "  that  any  elector  who  shall  give  in  more  than  one  vote 

ch.  116. 
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in  any  election,  and  any  person  who  shall  be  disorderly  Ch.  204. 
in  any  such  meeting  shall  forfeit,"  not  above  $20  nor  less    Art,  8. 
than  $10.   Section  6  provides,  that  all  forfeitures  incurred  on 
this  act  may  be  recovered  by  indictment  or  by  an  action  of 
debt  in  the  name  of,  and  to  the  use  of  the  Commonwealth. 
This  act  respects  State  representatives,  governor,  lieutenant 
governor,  counsellors  and  senators,  electors  of  president,  vice* 
president,  and  representatives  in  Congress.  The  third  section  Mass.  Act, 
in  this  act  is  the  same  as  the  fourth  in  the  act  next  above,  ex-  March  7, 
cept  in  this  act  of  1801,  the  penalty  is  a  fine  not  exceeding  180'* 
$30,  and  this  act  also  enacts,  that  if  any  person  "  shall,  know- 
ingly and  designedly,  give  in  more  than  one  vote  or  list"  &c. 

§  6.  Section  4  provides,  that  no  person  vote  until  his  name  is  See  also 
found  on  the  list  of  voters,  on  penalty  not  exceeding  $20  for  Mass.  Acts, 
each  offence.    Penalties  inflicted  by  this  act  may  be  recover-  f^0!1  March 
ed  by  indictment  in  the  Supreme  Judicial  Court,  or  by  action  15, 1806,  and 
of  debt  in  any  proper  court,  half  to  the  State  and  half  to  the  March  «, 
prosecutor. 

As  it  now  is  settled,  that,  if  a  man  having  a  right  to  a  vote 
gives  in  more  than  that  one,  he  is  indictable  atcommont  law,  stat- 
utes to  restrain  illegal  voting  of  this  kind  seem  to  be  unneces- 
sary, except  as  to  ascertaining  the  amount  of  the  fine  or  pen- 
alty, but  it  may  be  doubted  if  the  legislature  in  1796  and 
1801,  when  it  enacted  the  above  penalties  for  giving  such 
extra  votes,  relied  at  all  on  this  indictment  at  common  law. 

$7.  If  it  shall  also  be  decided,  that  it  is  a  misdemeanor  in- 
dictable at  common  law,  for  a  man  to  give  in  a  vote  who  has  no 
right  to  vote  at  all  in  the  case,  then  no  statutes  will  be  of  much 
importance  to  prevent  such  voting,  either  where  the  party  has 
no  right  to  vote  at  all  in  the  case,  or  to  one  vote  and  he  puts 
tn  above  one,  except  as  to  the  amount  of  the  penalty  or  pun- 


common  law  to  any  useful  purpose. 

$  8.  It  is  a  settled  principle  in  all  our  constitutions,  Federal 
and  State,  that  each  branch  in  our  legislatures,  either  senato- 
rial or  representative,  has  the  clear  and  conclusive  right  to 
examine  into,  settle,  and  decide  all  questions  of  elections  made 
of  members  of  such  branch,  to  the  purpose  of  allowing  or  dis- 
allowing a  member  a  seat  in  it,  but  not  to  any  purposes  of  pun- 
ishment. 

§  9.  The  French  penal  code  not  only  expressly  guards 
the  rights  of  citizenship,  voting,  &c.  but  perhaps  more  care- 
fully than  our  laws  do.  Art.  109,  Sec.  Part  of  its  punishments 
in  many  cases  is  the  loss  of  the  right  of  voting,  and  sometimes  a.  D.  1606 
of  citizenship  for  a  time  Kinhed  ;  perhaps  in  this  case  it  is  just 
to  take  from  a  man  a  privilege  he  violently  or  fraudulently 
takes  from  another.    At  any  rate  the  mode  of  punishment  in 
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Ch.  204.  France  must  have  a  more  powerful  effect  than  ours  to  preserve 
Art,  9.  the  rights  of  citizenship  and  elections.  This  retaliation  is  an 
^-^v-^-  excellent  kind  of  punishment  in  party  cases,  when  inflicted 
by  an  impartial  court.  And  art.  114  enacts,  that  "  if  a  public 
functionary,  or  agent  of  the  government,  shall  direct  or  com- 
mit an  arbitrary  act,  in  violation,  either  of  individual  liberty, 
or  the  civic  rights  of  one  or  more  citizens,  or  of  the  constitu- 
tions," he  shall  be  punished  by  civic  degradation.  This  is  on 
a  similar  principle  ;  this  is  retaliation,  and  punishes  as  a  party, 
or  an  arbitrary  officer,  ought  to  be  punished.  This  article  is 
enforced  by  many  others. 

The  act  of  June  16,  1813,  made  some  small  alteration  in 
the  regulation  of  elections. 
Art.  9.  Escapes, 

Indictment       §  1  •  This  is  an  offence  against  public  justice,  and  at  com- 

C*VtG°352    mon  'aw*     r^ie  nature  °^  an  esc°P€J  either  negligent  or  vol- 
'     '  untary,  has  been  considered  in  Ch.  Go,  as  also  the  civil  reme- 
dy or  action  for  it ;  but  an  escape  is  also  a  public  offence  in 
many  cases,  and  to  be  prosecuted  and  punished  as  a  crime. 
New  York  act  makes  it  an  offence  punishable  in  the  State 
Prison,  for  aiding  a  prisoner  to  escape,  detained  for  any  felony. 
Held,  the  warrant  committing  one  must  shew  he  is  commit- 
ted for  felony ;  if  not,  aiding  his  escape  is  not  indictable  un- 
der the  act.    10  Johns.  R.  160,  161. 
2  Haw.  P.  c.     $  2.  The  offence  of  escape  before  committed,  by  one  tak- 
p^c  ewo*16  8  cn  ^rom  an  on^cer>  iS  punishable  in  the  party  himself,  with 
«J02.— Salic.    fiRe  and  imprisonment ;  but  the  officer  permitting  such  escape, 
ail. — 4  Bl.    either  by  negligence  or  connivance,  is  much  more  culpable 
6  Com  d     tnan  lne  Pr'soner»     If  therefore  after  an  arrest  the  officer 
695,  5i)6.       negligently  permit  the  felon  to  escape,  he  is  punishable  by 
fine.    And  the  negligent  escape  of  a  felon  is  not  felony.  A 
negligent  escape  may  be,  by  an  officer,  or  some  particular 
person,  who  hath  a  felon  in  custody.     If  a  prisoner  for  felo- 
ny, break  gaol,  this  seems  to  be  a  negligent  escape,  and 
therefore  the  gaoler,  by  law,  may  hamper  the  prisoner  with 
irons  to  prevent  his  escape  ;  but  this  must  be  to  prevent  an 
escape  from  the  weakness  of  the  gaol,  or  some  attempt  made 
to  escape.    But  if  a  private  person  arrest  a  felon,  and  he  es- 
cape by  force  from  him,  and  without  any  default  in  him,  he  is 
excused,  for  he  has  no  authority  to  raise  the  power  of  the 
county  to  retake  him.     But  otherwise  is  the  case  with  an  of- 
ficer.   "  A  voluntary  escape  is  when  any  person,  having  a  fe- 
lon lawfully  in  his  custody,  voluntarily  permits  him  to  es- 
c.!590,869i.  caPe  fr°m  it,  or  to  go  at  large ;  and  this  is  felony  in  case  the 
— 2  chit.  c.  person  be  imprisoned  for  felony  ;  and  treason,  in  case  the 
^4  bVcom'  Person  k°  imprisoned  for  treason  ;    accessary  in  one  case, 
130.      °m  and  principal  in  the  other.    But  the  officer  cannot  be  punish- 
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ed  until  the  original  offender  be  convicted  ;  but  before  such  Ch.  204. 
conviction  the  officer  may  be  fined  and  imprisoned  for  a  mis-    Art,  9. 
demeanor.    And  if  an  officer  have  one  in  his  custody  charg-  ^-^v^^ 
ed  with  a  trespass,  and  voluntarily  let  him  escape,  the  officer 
is  guilty  of  a  trespass,  whether  actually  imprisoned  or  only 
under  a  bare  arrest. 

§  3.  How  escape  is  charged,  fyc.    Fell,  the  gaoler,  was  in-  \  salk.  272, 
dieted  for  negligently  suffering  ore  Birkenhead,  committed  to  Re*  ».  Fell, 
prison,  and  charged  with  high  treason,  to  escape.    Held,  this  ~j  JJj.  *414" 
indictment  was  ill :  1.  Because  it  should  be  also  that  B  was  Raym.  424. 
committed  for  high  treason,  as  well  as  charged,  and  the  war- 
rant of  commitment  set  out ;  and  if  defective,  the  gaoler  may 
take  advantage  of  it :  2.  The  prisoner  is  in  custody  both  of 
the  gaoler  and  sheriff ;  and  if  committed  to  the  sheriff,  and 
the  gaoler  let  him  escape,  the  gaoler  is  punishable  ;  for  the 
sheriff  answers  for  the  faults  of  his  gaoler,  civilly  only,  and  not  i^,  principal 
criminaliter :  3.  The  court  will  not  intend  a  pardon,  but  it  may  be  fiued. 
must  be  shewn  by  the  deft. 

§  4.  Under  an  escape  warrant  a  man  may  ho  arrested  on  jJ^'J^JfJ' 
Sunday.     And  on  Sunday  a  gaoler  may  retake,  on  a  fresh  626.— willes, 
pursuit,  one  who  has  escaped.  4«o.— SeeCh. 

§  5.  Where  an  escape  is  an  offence  on  Sunday.    And  es-  Sj^0, 
cape  is  no  offence  where  the  arrest  is  illegal.    And  the  ques-  Jones,  lisa. 
tion  often  arises,  what  is  a  legal  arrest  on  Sunday,  or  what  is  1  U  kF..266, 
a  breach  of  the  peace,  in  fact,  or  constructively.  l^see  2  to™. 

In  this  case  the  deft,  was  convicted  in  a  penalty  under  the  S92. 
lottery  act,  and  committed,  for  want  of  a  sufficient  distress,  J^a 
on  a  Sunday  ;  and  discharged  because  he  could  not,  on  Sun-  449—5  d.  & 
day,  be  arrested  for  non-payment  of  a  penalty,  on  a  penal  E  25,  Atkin- 
statute,  to  be  recovered  in  an  action,  or  a  summary  proceeding  1^1^ 
before  a  justice,  being  a  civil  suit.    But  otherwise  if  by  in-  373.-8  D.  k 
dictment ;  for  then  the  offence  is  constructively  a  breach  of  *•  s6-— 5 
the  peace  ;  hence  11  arrested  on  a  Sunday,  on  an  indictment,  wa„u(j 
and  he  escapes,  the  escape  is  an  indictable  offence  ;  but  not 
if  arrested,  on  Sunday,  for  breach  of  a  penal  statute,  anil  the 
penalty  is  to  be  recovered  civiliter.    This  is  the  result  of  the 
authorities  on  this  point ;  and  therefore  a  very  nice  distinction 
appears  not  often  attended  to,  in  passing  penal  statutes,  to  wit : 
if  the  penalty  is  to  be  recovered  on  indictment,  all  the  pro- 
ceedings are  criminaliter,  and  an  arrest  being  on  Sunday  is 
good ;  but  if  on  summary  process,  or  in  an  action,  then  all 
the  proceedings  are  civiliter,  and  no  arrest  can  be  on  that 
day.    And  if  arrested  on  that  day  there  can  be  no  punishable 
escape  as  to  the  prisoner,  because  no  legal  arrest  of  him.  A 
writ  of  inquiry  cannot  be  executed  on  Sunday, — and  the  court 
is  bound  to  examine  the  almanack.    Fortesc.  373 ;  Stra.  ^c^™'4,96, 
387,  Hoyle  v.  Cornwallis ;  Salk.  626 ;  one  may  be  arrested  210™ 
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Ch.  204.  on  a  contempt  warrant  on  Sunday,  Willes,  459,  460 ;  one 
Art.  9.    may  voluntarily  surrender,  1  Atk.  55  ;  12  Mod.  348  ;  2  Haw. 
V^V~0  P-  C.  c.  8,  s.  38;  Cro.  Jam.  279  ;  Dyer,  168  ;  4  Inst.  180  j 
1  Vent.  107. 

3  Com.  D.       §  6.  And  the  prisoner  himself  may  be  indicted  for  an  es- 

696. -6  Mod.  cape,  though  with  the  gaoler's  consent,  where  lawfully  com- 

mitted  ;  but  the  goaler  is  not  indictable  for  a  negligent  escape 
of  one  not  lawfully  committed. 

Several  forms  of  indictments  for  escapes,  Crown  Cir. 
Comp.  346,  352,  and  several  authorities. 

1  Hale's  P.C.  One  permitting  an  escape,  when  a  crime.  If  B,  a  mere 
695, 6»6.      private  man,  know  C  has  committed  a  felony,  B  may  arrest 

C,  and  C  is  in  B's  custody  till  discharged  by  delivering  him 
to  the  constable  or  gaoler ;  and  if  B  voluntarily  suffer  C  to 
escape  out  of  his  custody,  though  B  be  no  officer,  nor  is  C 
fofle^ue^  indicted,  B  is  guilty  of  felony.  And  so  is  the  case  if  C  in 
Wentw.  306,  ^act  commit  a  felony,  and  B  arrests  him  on  suspicion,  and 
309,310—  probable  cause.  And  if  B  deliver  C,  so  arrested,  to  the 
66?  668C  constable,  C  is  lawfully  in  his  custody,  and  he  is  guilty  of  fel- 
ony if  he  suffer  a  voluntary  escape.  And  if  a  justice  of  the 
peace  makes  a  mittimus  to  the  gaoler,  for  a  felony,  with  an 
unapt  conclusion,  as  till  the  justice  give  order  for  his  delive- 
ry, whereas  it  should  be  till  he  be  delivered  by  due  course  of 
law,  though  this  warrant  be  not  formal,  yet  the  felon  is  lawful- 
ly in  the  gaoler's  custody,  and  if  he  voluntarily  suffer  him  to 
escape,  it  is  felony  ;  for  the  gaoler  is  sufficiently  ascertained 
of  the  crime  with  which  he  is  charged.  And  Hale  thinks,  if 
the  mittimus  be  general  and  contain  no  certain  cause,  though 
the  gaoler  is  not  bound  to  receive  him  on  such  mittimus,  yet 
if  he  be  acquainted  what  the  crime  is,  for  which  be  is  com- 
mitted, it  is  felony  if  he  voluntarily  suffer  him  to  escape. 
For,  says  Hale,  if  a  private  person,  or  a  constable,  arrest  a 
man  for  felony,  and  carries  him  to  the  common  gaol,  as  he 
may,  and  the  gaoler  is  bound  to  receive  him  by  4  £.  HI.  c. 
10,  if  the  constable,  or  person  that  delivers  him,  informs  the 
gaoler  it  is  for  felony,  he,  at  his  peril,  lets  him  escape,  though 

2  Stra.  1226,  there  is  no  mittimus  at  all,  but  only  a  notice  ore  tenus.  An  in- 
Rex  r.  Free-  dictment  for  rescue  must  state  for  what  the  party  was  comrait- 
man*  ted  to  a  house  of  correction. 

l  Hale's  P.C.     §       What  is  a  voluntary  escape  or  not.    If  the  prisoner 

697,  fee.       be  rescued,  or  rescue  himself,  against  the  wiH  of  him  who 

has  him  in  custody,  this  is  no  voluntary  escape,  nor  is  the 
gaoler  punishable  for  it.  So  if  the  prison  be  fired,  and  the 
gaoler  lets  out  the  prisoners,  and  there  being  no  other  means 
to  save  their  lives,  and  does  all  he  can  to  keep  them  safe  and 
fairly,  or  if  enemies  force  him  to  open  the  prison  doors,  and 
he  does  it  to  save  lus  life,  it  excuses  from  felony.    So  if  it  be 
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done  by  rebels,  this  excuse*  the  gaoler  from  felony,  and  also  Ch.  204. 
from  a  fine,  if  it  be  vis  major,  quam  cut  resisti  potest;    Art.  10. 
though  it  does  not  exempt  the  gaoler  or  sheriff  from  a  civil  v^-v-^ 
action,  for  reasons  mentioned  in  a  former  chapter. 

$  8.  So  if  a  justice  of  the  peace  bails  a  person  not  baila- 
ble by  law,  this  excuses  the  gaoler,  and  it  is  not  felony  in  the 
justice,  but  a  negligent  escape,  for  which  he  is  finable  at  com- 
mon law.  So  if  the  sheriff  &c.  bail  one  not  by  law  bailable,  it  is 
not  a  voluntary  escape,  unless  designedly  done  to  deliver  the 
prisoner  forever,  but  it  is  a  negligent  escape  punishable  at 
common  law.  Kentucky  Act,  February  26,  1798,  if  an  in- 
dividual negligently  let  a  prisoner  escape,  he  may  be  fined  on 
an  indictment,  if  the  prisoner  be  arrested  on  suspicion  of  trea- 
son, felony,  or  murder,  and  escape  before  brought  to  a  gaol. 
Act,  January  16,  1798;  December  20,  1800. 

As  to  breach  of  prison,  see  Prisons,  post. 

Art.  10.  Rescue. 

§  1.  This  is  an  offence  against  public  justice  also,  and  dif-  4  Bl.  Com. 
fers  from  escapes  only  in  this :    in  escape  the  party  rescues  j*J»  !3p"J.* 
himself;  here,  others  rescue  him  and  put  him  at  large  from  aoe J!cti. 
bis  arrest  or  imprisonment.    A  rescue  of  one  arrested  for  fel-  148,  Moiody 
ony  is  felony  ;  for  treason,  treason  ;  and  for  a  misdemeanor,  a  r..fiea,  ~ l°* 

/,  J       r     -     r  t         \  t  dictment  for, 

misdemeanor  ;  for  in  felony  the  rescuer  becomes  accessary,  cro.  c.  c. 
and  in  treason  and  misdemeanor  a  principal ;  but  here,  as  up-  061,666. 
on  voluntary  escapes,  the  principal  must  first  be  attainted  be- 
fore the  rescuer  can  be  punished  ;  for  otherwise  it  might  happen 
that  the  officer  &lc.  might  be  punished  for  treason  or  felony,  and 
the  person  arrested  and  escaping  might  turn  out  to  be  innocent. 

$  2.  By  the  section  23,  of  this  act,  it  is  enacted,  that  the  Act  of  Con- 
rescue  of  capital  offenders,  after  conviction,  shall  be  punished  30MJ7jJj,ri* 
with  death  ;  before  conviction,  fine  and  imprisonment ;  and  to  ' 
rescue  other  offenders,  before  or  after  conviction,  fine  and  im- 
prisonment. 

§  3.  Section  1,  of  this  act,  provides  a  fine,  $500,  for  res-  Act  of  Con. 
cuing  one  fled  to  another  State.  Feb  l2» 

§  4.  This  act  (old  law  revised)  inflicts  a  penalty  on  a  per-  Mum.  Act, 
son  who  rescues  cattle  &ic.  taken  up  by  a  hay  ward,  or  other  Feb.  13, 1789. 
person,  and  driving  to  pound.  ch.  128*  Act' 

§  5.  To  make  a  rescue  a  felony,  at  common  law  :  1.  It  is  1  Hnt.  p.  c. 
necessary  the  felon  be  in  custody,  or  under  arrest  for  felony.  JP6'  f?7 — 4 

•  •        r  r  1  11  «r  a  1  •  j  1  Bac.Abr.Res- 

or  suspicion  ol  telony.  Hence  if  A  hinders  an  arrest  where-  Gue> 
by  the  felon  escapes,  he  is  only  fined  :  2.  And  if  the  felon  be  in 
custody  of  a  private  person,  the  rescuer  must  have  notice  the 
party  is  under  arrest  for  felony  :  3.  But  if  in  custody  of  the 
sheriff,  constable,  or  in  prison,  the  rescuer  must  take  notice  at 
his  peril.  He  must  be  indicted.  He  is  not  put  to  answer  by 
the  officer's  return  of  a  rescue. 
vol.  vii.  3 
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Ch.  204.  "As  in  case  of  an  escape,  so  in  case  of  a  rescue,  if  the 
Art.  10.  parly  rescued  be' imprisoned  for  felony,  and  be  rescued  before 
v-^v-w/  indicted,  the  indictment  must  surmise  a  felony  done,  as  well 
as  imprisonment  for  felony,  or  suspicion  of  felony  ;  but  if  the 
party  be  iudicted  and  taken  by  a  capias  and  rescued,  then  there 
needs  only  a  recital  that  be  was  indicted  prout,  and  taken  and 
rescued." 

6.  "  But  though  the  rescuer  may  be  indicted  before  the 
principal  be  convicted  and  attainted,  yet  he  shall  not  be  ar- 
raigned or  tried  before  the  principal  be  attaint,"  for  the  reason 
above  stated. 

3  Salk.  311.  §  7.  Upon  an  unlawful  distress,  the  owner  of  the  cattle  may 
rescue  them  before  impounded,  but  not  after.  On  escape 
brought  against  the  sheriff,  on  mesne  process,  he  may  plead  a 
rescue,  though  he  do  not  state  the  rescue  was  returned. 
Act  of  Con-  $  8.  Sect.  5  of  this  act  provides,  that  "  if  any  person  or 
S)9li£o  persons  shall,  after  such  execution  had,  (for  murder),  by  force 
rescue  or  attempt  to  rescue  the  body  of  such  offender  out  of 
the  custody  of  the  marshal  or  his  officers,  during  the  convey- 
ance of  such  body  to  any  place  for  dissection,  as  aforesaid  ; 
or  shall,  by  force,  rescue  or  attempt  to  rescue  such  body  from 
the  house  of  any  surgeon,  where  the  same  shall  have  been 
deposited  in  pursuance  of  this  act,"  may  be  fined  not  above 
$100,  and  imprisoned  not  exceeding  a  year. 

An*  *°fFeb"       §  9*  ™s  act  (sect*  2*)  Prov^es  lnat  anv  a6ent»  appointed 
lli/nstf.      to  receive  a  fugitive  from  justice  from  one  State  into  another, 
"  who  shall  receive  the  fugitive  into  his  custody,  shall  be  em- 
powered to  transport  him  or  her  to  the  State  or  Territory  from 
And  Moss.     wnjcn  he  or  she  shall  have  fled.    And  if  anv  person  or  per- 

Art,  June  18,  ,    „   ,      P  ...  *i      r    •  •  r 

1801,  to  Hp-  sons  shall  by  force  set  at  liberty,  or  rescue  the  fugitive  from 
point  Hgents  sucri  agent,  while  transporting  as  aforesaid,"  the  offender,  on 
Mau^Act,  conviction,  may  be  fined  not  exceeding  $500,  and  be  im- 
isov.  7,  1782.  prisoned  not  exceeding  one  year. 

Maine  Act  $  *°*  **ect*  °^  ac*  °f  Congress,  provides,  when  the 
c.Ti3.  ° '  executive  authority  of  any  State  or  Territory,  shall  demand 
any  person  as  a  fugitive  from  justice,  of  the  executive  autho- 
rity of  any  such  State  or  Territory  to  which  such  person  shall 
have  fled,  and  produce  a  copy  of  an  indictment  found,  or  an 
affidavit  made  before  a  magistrate  of  any  State  or  Territory, 
charging  the  fugitive  with  having  committed  treason,  felony, 
or  other  crime,  certified  as  authentic  by  the  governor  or  chief 
magistrate  of  the  State  or  Territory  from  whence  fled,  it  is 
the  duty  of  the  executive  authority  of  the  State  or  Territory 
to  which  fled,  to  cause  him  or  her  to  be  arrested  and  secured, 
and  to  give  notice  thereof  to  the  executive  making  the  de- 
mand, or  its  agent  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  who  shall 
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appear,  and  if  none  such  appear  in  six  months  from  the  time  Ch.  204. 
of  the  arrest,  the  prisoner  may  be  discharged.    Costs  to  be   Art.  10. 
paid  by  the  State  demanding  &c.  K*S~v^J 

^  11.  In  this  case  a  person  stole  a  horse  in  Vermont  and  2  Johns.  R. 
fled  into  New  York,  where  he  was  apprehended  with  the  4?7> lhe  °" 
horse  in  his  possession.    Held,  he  could  not  be  tried  for  this  jJr  "amTthe 
felony  in  the  State  of  New  York,  but  was  to  be  viewed  as  a  People  p. 
fugitive  from  justice,  within  the  above  law.    Like  decision,  p^"Lp '"^ 
2  Johns.  R.  479.    Contra  2  Mass.  R.  14,  Andrews'  case.  774. 
See  Ch.  214,  a.  2,  s.  7. 

$12.  Sundry  indictments  for  rescues  of  persons  and  of 
goods,  Crown  Cir.  Com.  661  to  668,  at  common  law. 

$13.  Rescue,  as  the  subject  of  a  civil  action,  was  consi- 
dered Ch.  65,  and  there  defined  &c. 

^  14.  If  the  person  rescued  be  indicted  or  attainted  for  Hale's  P.  C. 
several  felonies,  his  escape  or  rescue  is  but  one  felony.  699- 

§  15.  Where  the  imprisonment  is  so  far  groundless  or  ir-  2  Haw.  P.  C. 
regular,  or  the  breaking  of  the  prison  is  of  such  necessity  &c.  139. 
that  the  party  himself  breaking  it  is  by  common  law,  or  by 
the  statute  defrangcntibus  prisonam,  saved  from  the  penalty  of 
a  capital  offender,  a  stranger  who  rescues  him  from  such  im- 
prisonment is  excused. 

§  1 6.  The  defts.  were  returned  rescuers,  on  mesne  process,  1  stra.  <W2, 
and  submitted  to  a  fine.   The  court  said,  they  must  take  the  R"f ■  M'* 
return  to  be  true  ;  but  allowed  the  defts.  to  mitigate  the  fine  ni  7 
to  Is.  each,  by  shewing,  in  fact,  there  was  no  actual  arrest, 
it  being  io  the  night.    The  court  said,  anciently  there  was  a 
settled  fine  for  rescuers,  but  lately  they  had  been  fined  at  the 
court's  discretion,  on  considering  all  the  circumstances  of  the  ju"*  i^ct» 
case.    Sect.  8,  of  this  act,  punishes  rescuers  fee.  from  the  1811. 
State  prison,  or  other  prisons  &c. 

§17.  Obstructing  process  is  a  similar  offence,  and  against 
public  justice,  and  is  a  high  misdemeanor,  especially  in  crimi- 
nal cases,  as  in  preventing  arrests,  commitments,  &c.  and  the 
offender  becomes  particeps  criminis;  that  is,  accessary  in 
felony,  and  principal  in  treason  and  trespass. 

$  i8.   By  sect.  31  of  this  act,  as  to  ships  &c.  it  is  enacted,  Act  of  Con- 
if  any  person  assault,  resist,  obstruct,  or  hinder  any  officer  in  f3RSi7y3*b* 
the  execution  of  this  act,  or  "  of  any  other  act  or  law  of  the 
United  States,  herein  mentioned,  or  of  any  of  the  powers  or 
authorities  vested  in  him  by  this  act,  or  any  other  act  or  law 
as  aforesaid,"  he  forfeits  $500  &c. 

^  19.  A  person  was  indicted  for  insulting  and  obstructing  a  1  WHs.  222, 
justice  in  the  execution  of  his  office.    The  justice  died  pend-   J^** * " ^ 
ing  the  indictment.    The  court  refused  to  discharge  the  in-  sira!*i226. 
dictment. 
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Ch.  204.  Art.  II.  Extortion  is  another  offence  against  public  jus- 
Art.  1 1.  tice,  and  is  indictable  at  common  law.  §  1.  It  is  where  an  offi- 
v^-v-w/  cer,  by  coluur  of  his  office,  unlawfully  takes  from  any  man 
8  ^B^Co^n  monev  or  anv  thwg  valuable,  not  due  to  the  officer,  or  more 
141.— indfcT-  *nan  19  ^ue  to  mm»  or  before  it  is  due ;  the  punishment  is 
merits  be. for,  fine  and  imprisonment.  The  indictment  for  it  states  the  com- 
i^hsT—  m*lment  when  by  a  gaoler  &c.,  and  the  offence  for  which 
Cro.  C.  C.  committed  ;  that  the  prisoner  is  detained  fee  :  yet  the  gaoler, 
353, 8flo.—    not  regarding  &c.  did,  at  on  demand  and  receive 

— Herne383'  ^  °^  and  **TOm  the  Sa,d  A*        *°r  C8re  afld  ^avour  in  tue 

»>1  — Ken.  said  gaol,  for  the  said  time,  in  contempt  of  the  Common- 
HCt'  4«?  ~h  wea,tn>  and  against  the  peace  &c.  See  the  case  of  Justice 
«8*7' 1.—  Johonnot,  in  a  former  chapter,  in  which  an  indictment,  con- 
Fonn  of  a  taining  one  count  at  common  law,  and  the  other  on  our  statute, 
tan**™'  was  deemed  Dad»  but  amended  by  entering  after  conviction  a 
Bohun,  383.  nolle  prosequi  on  one  count. 

Act  of  Con-      ^  2.  Sect.  7  of  this  act  provides,  that  if  any  marshal  or  his 
gress,  May  8,  deputy,  "  shall  by  reason  or  colour  of  his  office,  wilfully  and 
corruptly  demand  and  receive  any  greater  fees  than  those 
allowed  by  this  act,"  he  forfeits  a  fine  not  exceeding  $500, 
or  may  be  imprisoned  not  exceeding  six  months. 
Act  of  Con-      §  3.  Sect.  26  of  this  act  provides,  that  if  any  collector  or 
i5!Sl7W>CM   officer  "  shall  designedly  take  any  other  or  greater  fees  than  are 
to  ibips.'      by  this  act  allowed,  or  who  shall  receive  any  voluntary  re- 
ward or  gratuity,  for  any  services  performed,  pursuant"  to  this 
act,  forfeits  for  each  offence  $1000,  and  is  rendered  incapa- 
ble of  serving  in  any  office  of  trust  or  profit  under  the  United 
States. 

£C!°LC?£?;  $  4.  And  by  the  29th  sect,  of  this  act,  there  is  made  a 
as  to  ships,    similar  provision  as  to  extortion  «c. 

11  Mod.  80,  %  5.  Indictment  against  a  clerk  for  illegal  fees  in  his  office. 
137  — Saik.  But  it  is  no  extortion  for  an  officer  to  take  fees  for  serving  an 
9309  erroneons  writ. 

Co.  L.  368.  §  6.  "  Every  oppression  by  colour  of  justice  or  right  is  ex- 
~j|  Com2!?'  tortion,"  and  is  a  great  misprision  at  common  law,  and  for  it 
149.— Tsalk.  an  indictment  or  information  lies.  And  it  is  extortion  if  an 
330.— lo  Co.  officer  refuse  to  execute  process  till  his  fee  is  paid,  or  takes  a 
loi M°d  Dond  ^or  lt  before  execution  sued.    So  if  a  ferryman  take 

more  for  a  ferry  than  is  due  by  prescription.  But  an  indict- 
4  Burr.  2471.  ment  or  information  for  extortion,  contra  formam  statuti, 
—2  Inst.  210.  where  the  offence  is  at  common  law,  must  be  quashed.  But 
—6  Com  d  "  a  statute  allows  a  fee  to  any  officer,  it  will  be  extortion  to 
160,  151.—  take  above  that  which  the  statute  allows,  and  then  the  indict- 
CodeChartnal  ment  may  against  the  form  &tc.  So  if  he  takes  more  than 
i7°4.flindict-  l"e  legal  fee  in  any  other  case.  But  it  is  no  extortion  for 
Djent,  Has.  an  officer  to  take  a  fee  allowed  by  law,  or  reasonable  fees' 
Inst  2lo~~2  allowed  by  ancient  usage.    And  an  officer  may  prescribe  to 

take  a  fee  for  a  thing,  which  is  not  an  act  within  his  office^ 


Digitized  by  Google 


EXTORTION. 


21 


as  twenty  pence  for  a  bar  fee  of  every  prisoner  acquitted  ;  for  Ch.  204. 
this  is  not  given  for  doing  his  office.  Art.  12. 

%  7.  An  indictment  against  several  for  extortion,  colore  s^*v-^/ 
ojficiorum,  is  good  ;  for  they  might  take  so  much,  and  after-  *£°—iSn 
wards  divide  it.    And  an  indictment  or  information  for  ex-  73.  L.3Leo. 
tortion,  where  nothing  is  due,  ought  to  state  nothing  is  due  ;  268.-2  Bac. 
and  if  for  taking  more  than  was  due,  it  ought  to  state  bow  £Jj'  JJ8^ 
much  more.    If  an  officer  take  a  reward,  voluntarily  given  —Moore,  468. 
him,  and  which  has  been  usual  in  such  cases,  for  the  more  — Cro.  Jam. 
diligent  or  expeditious  performance  of  his  duty,  he  is  not  17J 
guilty  of  extortion  ;  "  for  without  such  a  premium,  it  would 
be  impossible  in  many  cases  to  have  the  laws  executed  with 
vigour  and  success.    But  clearly,  a  promise  to  pay  an  officer 
money  for  doing  a  thing,  which  the  law  will  not  suffer  him  to 
take  any  thing  for,  is  merely  void,  however  freely  made. 
Several  forms  of  an  indictment  for  extortion,  Crown  Cir.  Com. 
253  to  360.  JYo  accessaries  in  extortion.  2  Lord  Raym.  1268. 

6  8.  It  has  ever  been  the  practice  in  Massachusetts  to  fix  MaM- 

j  t>  RilU  Volt 

the  amount  of  officers'  fees,  in  almost  every  case,  by  fee  bills,  13  f?9|  ^ 
enacted  from  time  to  time ;  and  in  each  fee  bill  there  has 
been  a  clause  providing,  "  that  if  any  person  shall,  wilfully  and  Not  eitor- 
corruptly  demand  and  receive  any  greater  fee  or  fees  for  any  of  fj^/®  '"Jj* 
the  services"  enumerated,  than  are  allowed  by  the  statute,  he  bSe'ina prior 
shall  forfeit  and  pay  a  sum  named  for  every  offence,  to  be  case,  is 
recovered  by  indictment  &c.,  sometimes  by  action  of  debt ;  Mass'  R-  G25' 
time  of  prosecution  usually  limited  to  one  year.  See  Fees  for 
some  constructions  of  such  acts. 

Indictment  against  a  miller  for  taking  too  much  toll.  fi  J3 

Art.  12.  $  1.  Forcible  entry  is  also  an  offence  punishable  Jtex  r.ivarlfs- 
by  statute  and  at  common  law, — is  properly  an  offence  against  w°ib. 
the  peace.    It  is  committed  by  violently  taking  possession  of  4  B'«  Com. 
lands  and  tenements,  with  menaces,  force  and  arms,  and  with-  1  nU ic t m«nas 
out  the  authority  of  law.    And  by  statute  it  may  be  where  fccjbr.  4 
there  is  a  right  of  entry,  for  the  law  now  allows  only  a  peace-  J^"^48  to 
able  entry.    The  essence  of  this  offence  is  seen  in  the  form  <j.  c.  36U0 
of  the  indictment  for  it  at  common  law.  372. 

$  2.  As  stating  the  defts.  (twelve  of  them)  at  on  rm  r.  Wii- 

with  force  and  arms,  unlawfully,  and  injuriously,  and  with  a  *°hn  ^  nl; 
strong  hand  entered  into  a  certain  mill  ©xc.  being  in  the  pos-  KiH^stiit- 
session  of  M.  Lewes,  and  him  from  the  possession  thereof,  «»cs  on  this 
unlawfully  and  injuriously,  and  with  a  strong  hand  expelled  l"^^'^^1 
and  put  out,  and  unlawfully  and  injuriously  kept  him  out,  a  ll.  vi.  ;  " 
and  still  keep  him  out  against  the  peace  &tc.    On  demurrer  «»<]  the  31 
adjudged  good,  though  objected  this  indictment  charged  only  UvKen/c  j 
a  private  trespass,  and  not  a  public  breach  of  the  peace  indict-  4' Johns.' r' 
able.    Curia j  "  a  mere  trespass  which  is  the  subject  of  a  civil       »°  ^ 
actioo,  and  where  the  words,  vi  et  armis  are  introduced  as  a  \[ 

sion  ioto  the  New  York  statute. 
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Ch.  204.  mere  matter  of  form,  cannot  be  converted  into  an  indictable 
Art,  12.  offence.  But  there  is  no  doubt  but  that  the  offence  of  forcible 
K^Y^J  eutry  is  iudictable  at  common  law,  though  the  statute  gives 
other  remedies  to  the  party  grieved,  restitution  and  damages-" 
The  facts  in  this  indictment  being  proved  as  laid  "  amount  to  an 
indictable  offence."  Here  twelve  men  entered,  unlawfully,  with 
a  strong  hand,  and  with  a  strong  hand  and  unlawfully  expel- 
led the  possessor.  This  "  is  clearly  a  breach  of  the  peace." 
The  words,  said  Grose  J.  irith  a  strong  hand,  mean  something 
more  than  a  common  trespass.  And  Lawrence  J.  added,  these 
words  also  are  sufficient  in  an  indictment  on  the«statute,  (cited 
Cro.  Jam.  41)  they  import  something  criminal  in  its  nature. 
Lord  Kenyon  added,  it  appears  the  defts.  entered  "  unlawfully, 
and  therefore  it  cannot  be  intended  that  they  had  any  title." 
This  was  said  by  way  of  reply  to  what  is  said  by  Hawkins,  to  wit, 
"  that  at  common  law  the  party  may  enter  with  force  into  that 
to  which  he  has  a  legal  title."  Threatening  to  spoil  A*s  goods 
if  he  do  not  quit  possession,  is  not  a  forcible  entry, 
naa^  2B«c'     ^  suc^  an  '"dictraent  at  common  law  must  contain 

Abr.&os.      0D  tne  face  o^  li  sufficient  actual  force,  violence,  unlawful  as- 
sembly, riot,  or  other  circumstances  (as  breaking  into  a  dwell- 
ing-house he.)  otherwise  it  may  be  quashed  on  motion.    It  is 
not  force  to  draw  a  latch  and  enter  a  house. 
4  Com.D.        $  4.   Second.   To  enter  into  a  church  with  force  and  vio- 
pHC_i38.—  knee  is  a  forcible  entry,  and  it  may  be  by  one  alone,  and  an 
Co  L.  257  —  infant  or  feme  covert ;  and  if  one  alone  having  no  right  of 
STtcT  1?'    entry  uses  f°rce>  flH  m  company  are  guilty.    So  by  breaking 
Bac.  Abr.      a  door  and  entering,  though  no  one  be  in  the  house.  So 
•59.  though  no  actual  ejection  of  the  owner  ;  so  if  the  entry  be  by 

force  to  distrain  for  rent  &c.  So  if  accompanied  with  wea- 
pons &c.  to  excite  terror  among  the  people,  though  no  force 
be  used.  But  not  if  no  actual  entry,  nor  any  forcibly  made, 
as  if  he  opens  the  door  with  a  key  or  enters  an  open  window. 
So  if  he  in  a  peaceable  manner  entice  the  owner  out  of  pos- 
session ;  though  he  afterwards  open  the  door  being  only 
latched  and  enters,  or  afterwards  excludes  the  owner  by 
shutting  the  door,  without  other  force  ;  or  if  he  imprisons  the 
owner  and  then  sends  his  servants  and  takes  possession  ; 
though  this  is  false  imprisonment  (if  wrongful)  but  no  forcible 
indict-         entry.    Nor  if  after  entry  he  cuts  corn  &c. ;  nor  if  no  intent 

inents  for  /  .  J  7 

forcible  en-   to  do  wrong,  as  going  over  land  with  force,  or  a  great  compa- 
ny, 6  Went.  nv>  to  a  church  or  market.  Nor  if  one  enter  a  house  to  arrest 
to  430.^'      a  fel°n»  nor  an  officer  by  force  enter  to  do  execution,  or  by 
warrant  of  law. 

2o,°£c._  $  5.  Third.  Forcible  detainer  fyc.  is  where  one  enters 
Hwwk.  P.  c.  peaceably  and  then  detains  by  force,  as  if  he  threatens  a  cor- 
Cro  J^wT-0  poreal  damage  to  one  who  attempts  to  enter,  or  repels  him 
B^Abr.sm  with  violence  ;  or  keeps  the  door  shut  when  the  justices  de- 
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mand  entrance  ;  if  he  brings  more  arms  or  persons  than  usual  Ch.  204. 
in  bis  family ;  or  if  the  lessee  at  the  end  of  his  term  keeps  Art.  12. 
arms  &c.  to  oppose  the  lessor's  entry,  though  no  one  attempt  v^*v-^ 
to  enter, — and  so  if  lessee  at  will.  So  if  lessee  with  force  resist 
a  distress  for  rent ;  but  not  if  lessee  at  will  denies  an  entry 
to  bis  lessor  when  he  demands  it,  or  merely  shuts  the  door 
against  him  when  he  would  enter ;  nor  if  one  keep  out  a  com- 
moner by  force  of  his  own  land.  Cro.  Car.  486.  But  by  8  H. 
VI.  c.  9,  any  one  in  possession  three  years  by  himself  or  ten- 
ants may  detain  by  force  ;  and  so  have  been  Massachusetts 
statutes  on  this  subject.    One  joint-tenant  may  be  guilty  of 
this  offence  as  to  the  other. 

§  6.  Fourth.  The  indictment  must  be  certain  as  to  the  4  c<>m.  l>- 
description  of  the  estate  entered  upon  or  detained  ;  hence,  in  203' 
unum  tenementum,  is  bad  ;  must  shew  what  estate  generally 
the  party  has,  as  in  fee,  or  for  life  or  years,  at  the  time 
of  the  offence  committed.    Disseizin  or  "expulsion  must  be 
positively  laid,  not  by  recital. 

%  8.  Sixth.   American  casts.    There  is  no  statute  of  the  JJjJJ -^ct» 
United  States  on  this  subject.    This  act  was  stated  in  chap-  nSJ.— ' 
ter  132,  where  our  Massachusetts  statutes  on  this  subject  were  Maine  Act«, 
noticed  in  treating  of  estates  by  entry  and  possession,  and  con-  ^  ^'  and 
sidered  as  statute  law,  and  in  relation  to  entry  and  restitution 
by  two  justices,  quorum  unus,  proceedings  removed  by  cerrio- 
rari  he. 

^  9.  But  as  the  proceedings  on  this  act  are  attended  with  Act  of  Vir- 
mucb  tiouble  and  expense,  and  the  common  law  sufficiently  Siniaof  I78J> 
punishes  the  forcible  entry  or  forcible  detainer  ;  recourse  has 
been  rarely  had  to  this  act  or  will  be  probably,  unless  where 
immediate  restitution  is  sought  for.  But  the  indictment  at 
common  law  will  be  resorted  to  for  punishing  the  injury  on  the 
part  of  the  public. 

$  10.  In  many  of  the  States  there  are,  and  long  have  been, 
special  statutes  on  this  subject,  but  different  in  several  res- 
pects ;  some  have  only  made  provision  for  immediate  restitu- 
tion of  possession,  others  also,  for  a  statute  indictment  for  the 
offence.  The  indictment  must  state  a  seizin  in  the  prosecutor 
at  the  time  of  the  entry,  and  describe  the  deft's.  entry  :  2 
Where  the  proceedings  are  reversed  the  court  may  order 
restitution.  1  Caines'  R.  125,  The  People  v.  Shaw.  As  to 
costs,  Id. ;  2  Caines*  R.  98. 

^11.  Seventh.  In  Pennsylvania  indictments  for  the  offence  4  Dallas,  212. 
have  been  supported;  and  as  to  them  it  has  been  held:  1. 
That  stating  the  person  entered  upon  was  disseized,  necessa- 
rily implied  his  previous  seizin.  Commonwealth  v.  Fitch. 

^  12.   2d.  That  in  an  indictment  for  a  forcible  entry  and  1  Dallas,  *w 
detainer,  title  to  prevent  restitution  cannot  be  given  in  evi-  -t2£a,*'M~ 
dence,  but  restitution  lies  only  against  parties  to  the  record. 
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Cn.  204.     $  13.  3d.  But  if  the  indictment  state  the  person  entered 
Art.  12.  upon  was  seized  in  his  demesne  as  of  fee,  but  saying  not  when, 
v^v^»  and  if  it  state  he  was  so  seized,  and  then  that  he  was  possessed 
l  Dallas,  68,  thereof  as  aforesaid,  the  court  will  not  for  these  matters  arrest 

Resnublice  v.  i 

Shrjberk.1.  the  judgmeut. 

l  Dallas,  66.      $  14.  4th.  The  wife  of  the  prosecutor  is  a  witness  to  prove 
the  force,  but  the  force  only. 

1  Dallas, 354.  §  la*  5th.  But  the  proceedings  were  quashed,  because  the 
—2  Salic  indictment  only  stated  the  party  was  possessed,  but  laid  no 
6  '   8'      term  or  estate.     An  inquisition  for  a  forcible  entry  was 

quashed,  but  restitution  denied,  as  there  was  an  outstanding 
lease,  and  to  travers  the  inquisition  is  a  supersedeas  to  resti- 
tution. 

$  16.  Eighth.  In  New  York,  11  Sess.  c.  6,  an  act  was 
passed  to  prevent  forcible  entries  and  detainers.    On  this  act 
4ft4°TbeR    tnere  appears  to  have  been  several  indictments.  Among 
People  v.      others,  an  indictment  for  the  forcible  entry  and  detainer  of  a 
Roukel.       church  &c. ;  and  held,  the  trustees  of  it,  as  such,  could  only 
be  constructively  possessed  of  it ;  that  the  possession  of  the 
key  of  it  by  one  of  them  was  prima  facie  evidence  of  posses- 
sion, but  not  to  exclude  an  inquiry  who  were  in  fact  legal 
trustees  at  the  time  of  the  entry. 

2  Johns  Cas  $  ****  ^  *^'s  acl  tnere  mav  De  an  indictment  before  two 
400,  The  justices,  and  this  may  be  removed  by  certiorari  of  course  to 
People  v.      the  Supreme  Court.   As  in  this  case  in  which  it  was  decided, 

6  Johns  li  l^at  l^  tne  ^e^'  ^  not  aPPear  af,d  plead,  the  prosecutor 
334.  should  have  had  him  called  to  plead  or  abide  by  his  former 

plea  foe.    And  in  which  also,  it  was  decided,  that  the  land- 
lord might  be  let  in  to  defend  in  an  action  of  forcible  entry 
and  detainer,  as  well  as  in  ejectment. 
4  Johns.  R.       $18.  Held,  a  justice  proceeding  on  this  statute  need  not 
198,  The      previously  go  in  person  to  view  and  record  the  force,  nor  need 

People  ex  re  ^Q  traverse  to  an  indictment  for  a  forcible  entry  and  detainer 
tat.  Lorless     ....         .  ,         .  ,  -  , 

v.  Anthony.—  be  in  writing ;  that  on  such  an  indictment  the  jury  may  find 

Act  nth  sou.  the  deft,  guilty  of  the  detainer  only  ;  that  a  6ne  is  required  to 

The'  Erand     be  imposed  on  the  offender  only  when  there  is  a  conviction  on 

jurv  found  an  VICW  according  to  the  act.    Cited  1  Phil.  Cvid.  164. 

andC»™e°ietit  $  19 '  The  record  of  convicuon  bv  a  justice  on  this  act  is 
j'nr/trfeda!  not  traversable.  And  if  it  shews  he  had  jurisdiction  and  pro- 
bo(h  sum-  ceeded  regularly,  it  is  conclusive  and  a  good  bar  to  any  action 
tTie'-usiice  brought  against  the  justice,  copied  merely  from  15  Rich.  II. 
8  Johns.  R.  c.  2  ;  hence,  the  English  decisions  apply.  4  Johns.  R.  498. 
44,  Mather  r.  Various  forms  of  indictments  for  forcible  entry ;  see  Crown. 
voTiriof—  C  Comp.  361  to  372. 

i  Ld.  Raym.      6  20.   Ninth.  As  there  are  many  statutes  in  England  on 

1514—2 

Stra.  794.-9  Johns.  R.  147,  The  People  v.  Rankel  —  ts  enough  the  parties  and  injury 
are  stated  with  sufficient  certainly  to  ascertain  them  »nd  to  award  restitution. 
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this  subject  variously  worded,  not  generally  adopted  here,  the   Ch.  204. 
many  indictments  there  framed  on  the  words  of  these  statutes  Art.  12. 
can  be  but  of  little  use  in  our  practice.    Nor  have  we  occa-  V^"Y^^ 
sion  to  perplex  our  proceedings  with  them,  as  we  can  always 
indict  the  offence  at  common  law,  and  such  immediate  restitu- 
tion of  possession  on  our  own  statute.    There  is  one  principle 
however  settled  on  those  statutes  which  applies  in  our  cases  of 
restitution,  to  wit,  there  can  be  no  restitution  awarded,  unless  it 
be  found  the  party  grieved  was  ousted  y  and  also  the  ouster 
continues  his  possession .  Bacon  Abr.  Forcible  Entry. 

^21.  Tenth.  If  one  have  a  right  of  entry  and  enter  peace-  2  Bac.  Abr. 
ably,  and  holds  by  force,  qv&re,  if  the  justices  can  remove  w' 
him,  though  he  has  been  in  possession  less  than  three  years ; 
they  are  not  judges  of  the  right,  but  only  of  the  possession. 
"As  if  a  man  gets  peaceably  into  his  own,  it  seems  he  may  de- 
fend it  by  force."    And  where  the  jury  have  found  as  to  the 
entry  ignoramus,  and  as  to  the  detainer  vera  bitla,  the  indict- 
ment has  been  quashed,  and  the  restitution  granted  upon  it 
set  aside,  and  a  restitution  awarded.    In  the  complaint  to  the  l  P«- 
justice  on  the  statute,  the  pit's  estate  in  the  lands  and  tene-  B2e£uleo  *' 
ments  entered  upon  forcibly  must  be  specified. 

§  22.  Eleventh.  This  question  examined,  namely,  A  has  a 
right  of  entry,  and  enters  peaceably,  but  holds  over  by  a  strong 
hand  ;  can  the  justices,  on  the  statute,  remove  him  ?  Clear- 
ly not,  if  his  right  of  possession  continues ;  because  having 
lawfully  gained  possession,  so  long  as  it  continues  lawful  he 
must  have  a  right  to  defend  it,  and  he  that  attempts  to  remove 
him  is  the  wrongdoer,  as  but  one  cati  have  the  right  of  pos- 
session at  the  same  time,  unless  joint-tenants  &c.  But  though 
A  thus  gains  a  rightful  possession,  as  where  he  rightfully  and 
peaceably  enters,  as  lessee  at  will,  or  for  years,  or  one  as 
guardian  &c. ;  his  rightful  possession  being  for  a  time  on- 
ly, after  that  is  elapsed,  this  possession  ceases,  and  he  that 
would  remove  him  has  a  right  of  entry  and  of  possession  ac- 
crued ;  as  the  lessor  after  the  term  of  his  lessee  is  expired  ; 
or  as  the  mortgagee  when  he  elects  actually  to  enter  and  take 
possession  ;  as  the  mortgagor,  after  he  has  fully  paid  the  debt, 
and  the  mortgagee,  who  legally  entered,  has  no  right  longer 
to  keep  possession,  and  other  like  cases,  and  he  in  possession 
detains  with  a  strong  hand.  It  is  said  above  the  justices  can- 
not inquire  into  his  title,  but  only  his  possession. 

§  23.  This  question  is  to  be  decided  on  a  fair  construction 
of  onr  statute  of  June  30,  1784.  That  act,  as  Ch.  132,  a. 
4>,  provides,  the  justices,  by  a  jury,  inquire  into  unlawful  and 
forcible  entry  and  detainer,  the  same  with  a  strong  hand.  So 
far  there  are  three  points  of  inquiry  :  1 .  Was  the  entry  law* 
ful :  2.  Was  it  forcible  :  3.  Does  he  detain  with  a  strong 

VOL.  VII.  4 


Digitized  by  Google 


26 


CRIMES  AGAINST  PUBLIC  POLITY  &c. 


Ch.  204.  hand.  If  the  facts  be  found  in  the  affirmative,  there  must  be 
Art.  12.  restitution.  Again,  this  act  provides,  that  the  two  justices,  by 
^^y^^  a  jury,  inquire  also  against  those  who,  having  a  lawful  and 
peaceable  entry,  unlawfully  and  by  force  hold  the  same,  and, 
when  found,  to  make  restitution  to  the  complainant.  This 
clause  goes  expressly  on  the  ground,  that  though  the  deft,  had 
a  lawful  and  peaceable  entry,  yet  if  he  holds  unlawfully,  and 
by  force,  he  is  removable.  This  act  applies  the  words,  strong 
hand,  to  any  entry,  to  expelling,  or  detaining.  Thus,  if  it  be 
found,  the  lands  or  tenements,  "  after  a  lawful  entry,  are  held 
unlawfully,  and  with  force  and  a  strong  hand"  then  restitu- 
tion is  to  be  made ;  and  the  proviso  is,  that  this  act  shall  not 
extend  to  "  any  person  who  hath  had  the  occupation,  or  been 
in  the  quiet  possession  of  any  lands  or  tenements,  by  the 
space  of  three  whole  years  together,  next  before,  and  whose 
estate  therein  is  not  ended  or  determined."  The  justices 
then  inquire  if  his  estate  is  ended.  So  by  the  act  they  inquire 
of  an  unlawful  entry.  So  the  jury,  by  the  act,  must  find  an 
unlawful  entry,  or  an  unlawful  detainer,  as  well  as  force  and 
a  strong  hand.  The  words  of  the  act  then  are  clear,  that  if 
the  party  unlawfully  detain,  with  a  strong  hand,  after  his  es- 
tate is  ended,  he  may  be  removed  ;  also,  at  common  law,  in- 
dicted ;  but  it  is  the  unlauful  force  and  strong  hand  only  that 
is  indictable.  Yet  these  words  in  the  act  construed  literally, 
would  carry  us  much  further  than  the  practice  has  gone.  For 
instance,  A  mortgages  lands  to  B  and  B  enters  and  so  has 
lawful  entry  and  possession  ;  A  pays  the  whole  debt,  whereby 
B's  estate  in  the  land  is  ended  ;  A  demands  the  land  of  B, 
and  he  refuses,  and  with  a  strong  hand,  to  give  it  up  to  A ; 
hence  he  unlawfully  detains  it.  This  case  seems  to  be  within 
the  words  of  the  statute  ;  yet  no  removal  has  been  known  on 
such  grounds ;  and  probably  because  it  is  obvious  that  this 
case,  like  many  others,  involves  in  it  too  much  law  and  diffi- 
culty for  such  a  court  as  that  of  two  justices ;  and  the  usual 
consequence  is,  if  an  inadequate  court  be  appointed  to  exe- 
cute a  statute,  it  usually  is  not  executed  at  all,  as  has  been 
the  case  nearly  of  this  statute.  In  this  case  of  detainer, 
though  the  justices  ought  not  perhaps  ever  to  inquire  of  the 
tide,  any  more  than  in  the  case  of  entry,  yet  it  is  clear  they 
must  inquire  into  the  right  of  possession,  otherwise  a  man  de- 
fending his  lawful  possession  by  force,  as  he  may,  would  be 
liable  to  be  removed  from  it :  and  it  may  also  be  clear  that 
he  who  claims  to  have  the  possession  given  to  him  must  have 
*M-lForil£"  a  right  of  entry  ;  for  if  he,  by  his  negligence  or  acts,  has  lost 
case.  -Cro.  this,  he  does  not  seem  to  bring  himself  within  this  summary 
J-ro'_}9  J;  process.  On  the  whole  it  seems  to  be  a  fair  construction  of 
J^.  or  *   the  statute,  that  if  the  complainant  has  a  right  of  entry,  and 
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the  estate  of  the  deft,  is  ended,  and  be  detains  unlawfully  and  Ch.  204. 
with  a  strong  hand,  he  may  be  removed  on  this  statute.    In   Art.  12. 
the  English  practice,  indictment  for  forcible  detainer  states  v^*v-w 
usually  a  peaceable  entry. 

§  24.  Forcible  entry  fyc.    A  justice,  on  his  view,  can  on-  io  Johns.  It 
ly  fine  and  imprison  the  party  guilty  of  force,  but  cannot  make  ^i'fcaie 
restitution  but  by  a  jury.  As  where  on  a  complaint  of  George  be— Jus- ' 
Depeyster  against  Sbotwell  &  al.,  that  he  had  entered  D's  ticc'9  record, 
dwelling  house,  and  expelled  him,  and  held  bim  out  with  a 
strong  hand ;  the  justice  went  to  the  house,  and  saw  S.  Briggs, 
with  force,  unlawfully,  with  strong  hand,  detain  the  messuage, 
and  so  he  convicted  him  of  the  same.    Briggs  held  the  bouse 
under  and  for  Shotwell. 

A  motion  was  made  in  the  Supreme  Court,  that  Isaac  Cla-  N.  York  act, 
son,  George  Depeyster,  and  William  A.  Thompson .show 
cause,  by  May  14,  why  Gilbert  Shotwell  and  Samuel  Bnggs,  rv  nearly,  of 
or  either  of  them,  should  not  be  restored  to  the  possession  of  a  lh®  English 
dwelling-bouse  and  farm,  in  Yonkers,  wherefrom  they,  or  one 
of  them,  was  expelled.  By  several  affidavits  &c.  read,  it 
appeared  there  was  no  force  or  violence.  Shotwell,  October 
12,  1812,  purchased  the  estate  at  the  sheriff's  sale,  as  the 
property  of  liaskin,  whose  tenant  Depeyster  was,  and  he,  on 
the  sheriff's  executing  the  deed,  voluntarily  gave  up  posses- 
sion, and  agreed,  in  writing  afterwards,  to  stay  one  day,  as 
tenant  to  Sbotwell.  October  18,  D.  moved  away  ;  and  Oc- 
tober 30,  Briggs  was  put  in  possession  by  Shotwell,  and  re- 
mained till  turned  out,  February  5,  1S13.  Possession  was 
taken  for  Clayson,  and  continued,  he  claimed  the  estate. 
Held  :  1 .  If  a  certiorari  be  issued  to  a  justice  to  return  his 
proceedings  in  case  of  forcible  entry  and  detainer,  and  he 
dies  before  his  return  is  made,  the  Supreme  Court  will  hear 
and  decide  the  case  on  motion  and  affidavit :  2.  Proceedings 
under  the  statute  of  forcible  entry  and  detainer,  may  be  quash- 
ed in  this  court  for  irregularity,  and  restitution  awarded  to 
the  aggrieved  party,  on  motion  and  affidavits ;  where  a  justiae 
on  his  own  view,  without  any  jury,  ordered  or  permitted  resti- 
tution of  possession,  held,  to  be  irregular :  3.  Where  the 
justice  acts  on  his  own  view  he  can  only  punish  as  above  :  4. 
He  cannot  meddle  with  the  possession,  without  the  interven- 
tion of  a  jury  :  5.  Where  his  proceedings  are  quashed  for 
irregularity,  it  is  of  course  to  order  a  restitution.  We  cannot, 
said  the  court,  investigate  the  title  on  affidavits ;  "  the  only  in-» 
quiry  is,  as  to  the  force,  and  the  regularity  and  equity  of  the 
proceedings."  Spencer  J.  (dissenting ;)  he  doubted  if  the 
justice  turned  Briggs  out,  or  did  more  than  countenance  De- 
peyster &c.  in  turning  him  out,  and  thought  he,  the  justice, 
did  not  make  restitution  to  Depeyster,  and  that  Haskin  had 


Digitized  by  Google 


28 


CRIMES  AGAINST  PUBLIC  POLITY  &c. 


Ch.  204.  only  a  mere  temporary  interest  in  the  estate,  and  that  Clason 
Art.  13.  was  the  owner  of  it.    Many  English  cases  were  cited,  most 
^»-v-w  of  which  are  cited  in  this  work  ;  also  the  King  v.  Stacy,  1 

Sid.  267  ;  the  King  *.  Elwell,  Stra.  794.    New  York  cases ; 

The  People  v.  Shaw,  1  Caines*  R.  125;  Same  v.  King,  2 

Caines'  R.  98  ;  4  Johns.  R.  198,  above. 

Notes. — It  will  be  observed  the  law  in  New  York,  on  this 

subject,  is  nearly  the  same  as  in  Massachusetts,  for  a  reason 

very  common,  these,  as  other  States,  have  copied  from  the 

English  laws. 

Mnss.  Act,        Art.  13.  This  going  fyc.  armed  is  an  offence  against  the 
Jan.  29, 1795;  public  peace  ;  no  doubt  was  an  offence  at  common  law ;  but 
Act.ir«f  "i786.  P^t'cularly  punishable  by  2  Ed.  111.  c.  3.     And  so  by  this 
'  statute,  the  Province  law  revised,  this  offence  is  also  punisha- 
ble.   See  this  act  cited,  Ch.  201,  a.  7.    This  offence  is  usu- 
ally cognizable  by  a  justice  of  the  peace,  if  it  amount  not  to 
a  riot.    The  like  offence  is  the  riding  &c.  with  naked  scythes, 
and  punishable  in  the  same  manner  by  the  seme  act.  The 
offence  is  in  going  or  riding  with  dangerous  weapons  Stc.,  to 
the  terror  of  the  people. 

Art.  14.  Menacing  letters  sent. 
4  61.  Com.       A  i.  This  is  another  offence  against  the  peace,  when  de- 
Pcrwl  (  o.ic    sanding  money  or  other  valuable  thing,  or  threatening  without 
a.  306  to  308.  any  demand,  to  kill  or  burn  the  house  of  any  person.  This 
offenco  was  high  treason,  by  8  H.  V.  c.  6. 

§  2.  This  is  an  offence  at  common  law  to  send  menacing 
or  threatening  letters,  demanding  money,  or  threatening  a 
prosecution,  by  a  public  officer,  to  recover  statute  penalties 
&tc.  for  the  purpose  of  obtaining  money  to  stay  the  prosecu- 
tion ;  but  then  it  must  be  such  a  threat  as  a  firm  and  prudent 
man  may  not  be  expected  to  resist. 
«  Ea»t,  120,      ^  3.  In  this  case  the  letter  threatened  to  put  in  motion  a 
Rex  r.  South- prosecution.    An  attorney  sent  the  letter,  dated  August  23, 
ertoo.         l803j  to  R      w  Ajjen  .    u  girSj  i  (the  deft.)  am  applied 

to,  to  prosecute  an  information  against  you,  for  selling  certain 
medicine  without  stamps.  I  have  told  the  parties  that  all  such 
informations  must  now  be  prosecuted  by  the  public  officer,  and 
have  advised  them  to  let  me  write  you  on  the  subject,  and 
hear  what  you  have  to  say.  If  I  can  be  of  any  service  to 
you  in  stopping  them,  you  will  write  to  me  accordingly,  and  I 
will  get  the  best  terms  I  can."  The  information  charged  that 
he  wrote  this  letter  with  intent  to  extort  and  procure  money 
from  said  Aliens,  for  the  purpose  of  preventing  said  prosecu- 
tion, in  his  letter  alleged  to  be  intended  against  them,  from  be- 
ing commenced,  to  their  great  damage,  and  against  the  peace  ; 
there  were  other  counts  to  the  number  of  fourteen,  none  of 
them  concluded  against  the  form  of  the  statute.  After  convic- 
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lion,  motion  in  arrest  of  judgment,  on  the  ground  this  was   Ch.  204* 
no  offence  at  common  law,  being  nugatory,  only  a  mere  at-  Art.  14. 
tempt  at  extortion.    On  the  first  argument,  the  court  doubted  V^W^ 
if  this  was  an  indictable  offence,  at  common  law,  "  being  no 
more  than  a  threat  to  bring  an  action  of  debt  for  penalties  un- 
der a  statute,  which  a  firm  man  might  well  be  presumed  to 
resist ;"  observed,  the  information  was  not  framed  oa  any 
statute ;  and  asked  if  before  30  Geo.  II.  c.  24,  «*  th«re  was 
any  case  in  the  books  of  an  indictment  at  common  law,  for 
such  a  thrrat,  even  where  money  was  obtained,  unless  where 
the  threat  was  of  personal  violence,  or  calculated  to  create 
such  fear  as  might  be  supposed  to  operate  in  constantem  vi- 
rum,  so  as  to  constitute  robbery  ;  or  unless  the  offence  was 
laid  in  conspiracy."    On  the  second  argument,  the  attorney 
general,  Gibbs,  argued  much  at  large,  that  this  was  an  offence 
indictable  at  common  law,  and  before  18  El.  c.  5,  s.  4,  and 
laid  down  sundry  principles,  and  cited  many  cases,  particular- 
ly Rex  v.  Scofield,  and  Rex  v.  Higgins,  proving  "  that  an  at- 
tempt to  commit  a  misdemeanor  by  any  act  done  towards  its 
completion,  though  not  effectual  to  the  purpose,  is  itself  a  mis- 
demeanor."   "  So  where  a  statute  creates  a  misdemeanor, 
any  attempt  by  overt  act  to  commit  such  offence  must  be  it- 
self a  misdemeanor,  at  common  law ;"  "  by  the  same  rule  as 
where  a  statute  creates  a  new  felony  it  draws  after  it  all  the 
incidents  of  a  felony  at  common  law,  such  as  accessaries  be- 
fore and  after  the  fact,  and  misprision  of  felony."    "  Here 
the  15th  count  alleges  facts  which  would  constitute  a  misde- 
meanor under  the  statute  18  Eliz.  c.  5,"  "  the  attempt  to  com- 
mit such  misdemeanor  as  laid  in  the  other  counts,  must  neces- 
sarily be  a  misdemeanor  at  common  law."   Judgment  arrest- 
ed.   Principal  reasons  stated  by  Lord  Ellenborough  C.  J. 
"  To  obtain  money  under  a  threat  of  any  kind,  or  to  attempt 
to  do  it,  is  no  doubt  an  immoral  act ;  but  to  make  it  indictable 
the  threat  must  be  of  such  a  nature  as  is  calculated  to  over- 
come a  firm  and  prudent  man."    '*  Now  the  threat  used  by 
the  deft,  at  its  utmost  extent,  was  no  more  than  that  he  would 
charge  the  party  with  a  certain  penalty  for  selling  medicines 
without  a  stamp ;"  14  this  is  not  such  a  threat  as  a  firm  and 
prudent  man  might  not  and  ought  not  to  have  resisted."  The 
case  of  the  Queen  v.  Woodward  &  al.,  was  a  case  of  actual 
duress.    "  The  law  distinguishes  between  threats  of  actual  vi- 
olence against  the  person,  or  such  other  threats  as  a  man  ot 
common  firmness  cannot  stand  against,  and  other  sorts  ot 
threats."    "  Money  obtained  in  the  former  cases  under  the  in- 
fluence of  such  threats  may  amount  to  robbery,  but  not  so  in 
cases  of  threats  of  other  kinds."    The  case  of  Mackarty  and 
Fordenbourg,  was  an  exchange  of  unwholesome  wine,  not  fit 
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Ch.  204.  for  man  to  drink,  and  a  deceit,  but  this  is  a  case  of  threatening, 
Art.  14.   and  not  of  deceit ;  and  must  be  a  threat  of  such  a  kind  as  will 

v-^v-^  sustain  an  indictment  at  common  law,  according  to  one  case, 
either  attended  with  duress,  or  according  to  others,  such  as 
may  overcome  the  ordinary  free  will  of  a  firm  man,  and  in- 
duce him,  from  fear,  to  part  with  his  money.  "  This  is  not 
the  present  case."  It  is  a  mere  threat  to  bring  an  action  which 
a  man  of  ordinary  firmness  might  have  resisted. 

Grose  J.  thought  it  did  not  appear  that  any  misdemeanor 
was  intended. 

Lawence  J.  thought,  if  it  bad  been  shewn  that  the  Aliens 
were  guilty,  and  so  had  incurred  a  statute  penalty,  this  might 
have  been  an  indictable  offence ;  for  he  agreed  "  there  is  no 
difference  in  the  respect  contended  for,  between  an  attempt 
to  commit  an  offence  at  common  law,  and  one  which  is  cre- 
ated by  statute."  But  the  indictment  does  not  shew  "  the 
deft,  attempted  to  commit  a  misdemeanor."  The  deft's. 
name,  however,  was  not  allowed  to  remain  on  the  rolls  of  the 
court. 

In  this  great  case  it  appears,  first,  to  send  a  letter  to  one, 
threatening  to  sue  him  for  a  statute  penalty,  if  he  do  not  com- 
promise, is  not  indictable  at  common  law,  because  it  ought 
not  to  overcome  a  man  of  ordinary  firmness,  but  he  may  be 
expected  to  resist  the  menace. 

Second.  But  it  is  so  indictable  if  the  threat  be  such  as  to 
overcome  such  a  man,  one  firm  and  prudent. 

Third.  Therefore  if  the  party  menacing  have  theone  threat- 
ened in  his  custody,  and  threaten  to  send  him  to  prison,  if  he 
do  not  give  money  &tc.,  this  an  offence  indictable,  for  here 
a  firm  man,  so  in  custody,  may  reasonably  be  overcome  and 
yield  to  the  threats. 

Fourth.  So  threats  of  violence  against  the  person,  may  well 
so  overcome  a  firm  and  prudent  man,  and  so  be  indictable, 
indictment       ^  4.  It  must  be  confessed  it  is  very  uncertain  what  is  or  is  not 

for  assault-,    a  lm.eat  tnat  may  reasonably  overcome  a  man  of  ordinary  firm- 
ing, menac-  ,        .  J  .   .  J    .  .        ,  ' 
ing  with  loss  ness  and  prudence,  to  induce  him,  when  free  and  innocent,  to 

of  life  fee,    give  his  money  to  avoid  a  suit  for  a  statute  penalty.    And  it 
39^  39-T      's  certainly  to  be  wished,  at  least,  that  the  law  may  find  some 
three  counts,  principle  less  vague  whereon  to  prove  and  punish  crimes. 
Mass.  Temp.     §  5'  The  Provincial  Legislature  of  Massachusetts  attempt- 
Art,  pajsed   ed,  by  statute,  to  punish  the  offence  of  contriving  or  sending 
1749.         any  inCendiary  or  menacing  letters  in  order  to  extort  sums  of 
money  or  other  things  of  value  from  any  of  his  Majesty's  sub- 
jects.   This  act  was  kept  in  force  till  November  1,  1797. 
This  act  recited,  that  of  late  divers  letters  without  a  name 
were  sent  to  such  subjects,  demanding  large  sums  of  money, 
and  threatening  destruction  to  their  persons  and  estates,  on  failure 
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to  comply  &c,  and  enacted,  "  that  if  any  person  or  persons  Ch.  204. 
shall  send  any  such  letter  or  letters  without  a  name  subscribed,  Art.  14- 
or  signed  with  a  fictitious  or  counterfeit  name,  requiring  or 
demanding  any 'sum  or  sums  of  money,  or  any  other  valuable 
thing,  knowing  the  purport  thereof,"  or  contrived  or  advised 
the  same,  or  indited  or  wrote  the  same,  on  conviction,  should 
be  punished  with  the  gallows,  pillory,  cropping,  and  imprison- 
ment for  three  years,  and  hard  work  that  time,  and  every 
three  months  in  the  three  years  be  whipped  twenty  stripes. 
Also  made  a  high  misdemeanor  to  not  make  known  such  let- 
ters, though  not  concerned.  Act  ordered  to  be  read  in  all 
March  town-meetings.  This  act  was  suffered  to  expire  in 
1797  ;  probably  some  extraordinary  case  gave  rise  to  iu  But 
it  did  not  respect  any  person  who  signed  his  name  to  his  let- 
ter. The  kind  of  punishment  inflicted  by  this  act  indicates 
more  passion  than  usual  in  the  legislature. 

$  6.  Sending  menacing  letters,  with  a  view  to  extort  money,  ™*i\u,  w» 
is  indictable  at  common  law. 

$  7.  It  will  be  observed,  that  so  far  as  we  have  in  this  State 
any  prosecutions  in  regard  to  threatening  letters,  they  must  be 
on  the  principles  of  the  common  law ;  and,  therefore,  prose- 
cutions grounded  on  the  English  statutes  on  this  subject,  do 
not  exactly  apply  in  our  practice.  Still,  however,  these  may 
be  of  some  use,  as  in  them  some  expressions  used  by  the 
common  law  are  well  explained.  In  every  society,  the  most 
moral,  there  will  exist  an  evil  disposition  in  some  to  extort, 
or  get  money  or  things  of  value  by  threats,  by  insinuations,  by 
deception,  or  in  some  wicked  way ;  therefore,  in  every  na- 
tion there  must  be  some  law  in  force  on  this  subject.  And 
here  it  is  the  common  law,  which  is  not  confined  to  threaten- 
ing letters,  but  extends  to  other  writings  and  means  made  use 
of  for  such  wicked  purposes.  The  mischief  is  briefly  described 
in  the  said  act  of  1749,  and  more  fully  in  the  English  black 
act,  9  Geo.  I.  c.  22;  and  acts  27  Geo.  I.  c.  15;  and  30  Cited  East's 
Geo.  II.  and  other  English  acts.  And  among  other  things,  cj^* 
it  is  to  be  observed,  that  as  to  crimes,  threats  to  charge  one 
with,  they  extend  only  to  crimes  punishable  with  death,  trans- 
portation, or  other  infamous  punishment.  And  it  will  be 
noticed,  that  in  Rex  v.  Southerton  the  insinuation  did  not  ex- 
tend so  far. 

§  9.  The  offence,  at  common  law,  consists  in  sending 
threatening  letters  fee.,  demanding  money  or  other  things  of 
value  ;  and  menacing  some  destruction  to  person  or  property, 
or  some  penal  prosecution  on  non-compliance. 

In  this  case  held,  1.  That  a  threatening  letter  signed  R.  R.  Emi*«  C.  L' 
demanding  a  bank  note  &c.  was  a  letter  without  a  name  :  2.  Robinson's" 
That  a  bank  note  is  a  thing  of  value  :  3.  That  it  is  sufficient  case,  A.  D. 
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Ch.  204.  if  the  thing  demanded  be  of  value  at  the  time  of  the  demand 
Art.  14.  made :  4.  That  a  mere  asking  charity  is  not  a  demand  the 
law  notices,  but  it  must  be  accompanied  with  some  express 
or  implied  threat ;  a  requisition  that  may  operate  as  a  force 
on  the  mind  of  the  person  to  whom  addressed  :  5.  That  both 
previous  and  subsequent  letters  may  be  received  in  evidence 
of  the  letter  set  forth  in  the  indictment,  passed  between  the 
prosecutor  and  prisoner,  relating  to  the  subject  matter  of  the 
letter  so  set  forth,  the  threat  in  which  was  to  publish  a  libel, 
accusing  the  prosecutor  of  a  certain  murder  if  he  did  not  send 
a  bank  note :  6.  That  whether  the  letter  do  amount  to  a 
demand  of  money  &c.  or  not,  is  a  question  for  the  judges  to 
decide  on  reading  it,  as  it  is  set  out  in  the  record. 

Hammond?'  $  10"  Held'  that  if  a  ™/c  write  a  thr*»tening  letter  herself, 
case.  without  any  interference  of  her  husband,  and  send  it  by  him 

without  his  knowing  any  thing  of  the  contents,  she  alone  may 
be  found  guilty,  (on  an  indictment  against  both.) 
Girdwood's  §11.  Held,  that  evidence  the  prisoner  delivered  a  threat- 
Leach,  160.  enmS  letter  sealed  up  to  A,  by  whom  it  was  put  in  the  post, 
and  so  conveyed  to  the  prosecutor,  is  sufficient  to  go  to  the 
jury  that  the  prisoner  sent  such  letter,  knowing  the  contents  : 
2.  A  letter  accusing  D  of  having  taken  away  the  life  of  a 
friend  of  the  writer,  who  is  come  to  revenge  him,  is  evidence 
to  go  to  the  jury  of  sending  a  letter  threatening  to  kill  and 
murder  the  prosecutor :  3.  The  trial  may  be  in  the  county 
where  the  prosecutor  received  the  letter  by  the  post,  though 
delivered  by  the  prisoner,  and  put  into  the  post  in  another 
county. 

.icpson  s  $  12.  Held  in  this  case,  that  if  A  write  a  letter  to  B,  threat- 

C*h  ?n!>8  eiUDg  to  burn  a  mill  in  which  he  once  had  an  interest,  but  had 
ll  iej  A.  D.  sold  it  three  years  before,  if  he  did  not  release  a  certain  wo* 
1796.  man  alleged  to  be  confined  by  him ;  such  letter  as  to  the  mill 

must  be  laid  out  of  the  case. 
Hearing's         ^  13.  So  decided  in  this  case,  that  if  A  write  a  threatening 
1799  East's   lelter  to  ®»  no1  subscribing  bis  name,  but  in  the  terms  of  it 
c.  L.'  1116,    so  referring  to  facts  and  circumstances,  as  plainly  must  be  in- 
1117.  tended  to  shew  who  the  writer  is,  and  demanding  a  sum  of 

money  in  dispute  between  A  and  B,  which  B  had  received, 
and  A  had  before  insisted  should  be  accounted  for  to  him,  is 
not  a  threatening  letter  within  9  or  27  Geo.  1.  and  it  may  be 
added,  not  at  common  law ;  because  the  writer  makes  him- 
self known,  and  demands  a  rfrght. 
Major  s  case,     $  14.  Edward  Major  was  indicted  for  sending  a  threatening 

l  ub'u22  '   ,elter'  intendinS  t0  extort  and  Sain  monev'    This  cannot  be 
'  supported  by  shewing  a  letter  threatening  to  accuse  the  prose- 

cutor of  an  unnatural  crime,  if  he  did  not  give  up  a  certain 
bill,  drawn  by  the  prisoner,  and  held  by  the  prosecutor.  And 
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it  is  tending  a  letter  to  A,  if  it  be  placed  where  he  is  likely  to  Ch.  205. 
find  it,  or  it  is  likely  to  be  found  and  delivered  to  him,  as  if    Art,  1. 
put  into  his  yard  he.  v*^v^^» 

§15.  It  is  a  settled  rule,  that  ihe  indictment  must  set  forth 
the  letter  itself,  that  the  court  may  judge  of  it.  Though 
these  cases  were  mostly  on  the  statutes,  yet  it  is  clear  the 
points  above  stated  hold  good,  and  are  law  in  common  Jaw 
cases  ;  and  so  apply  in  substance  in  our  practice. 

$  16.  Spreading  false  news,  fine,  he.  at  common  law  ;  Vir- 
5'mia,  fine,  binding  to  the  peace,  he.  Vir.  Body  of  Laws,  5. 


CHAPTER  CCV. 


FORESTALLING,  ENGROSSING  MONOPOLIES,  AND  REGRATING. 

Art.  1.  General  principles.    Forestalling  &tc.  are  offences 
against  public  trade,  and  have  existed  in  all  countries  and 
ages,  and  will  probably  exist  as  long  as  men  shall  be  influ- 
enced by  avarice  and  a  sordid  love  of  gain  ;  as  long  as  many 
of  them  shall  prefer  living  and  gaining  property  by  arts  and 
contrivances  in  trade,  to  honest  and  laborious  industry.  These 
evils  and  offences  have  ever  been  seen,  especially  among  trad- 
ing people.    Numerous  have  been  the  remedies  which  have 
been  attempted  to  prevent  them,  and  often  but  to  little  pur- 
pose.  Engrossing,  forestalling,  regrating,  and  monopolies,  are 
evils  and  offences  generally  seen,  but  often  too  indefinite,  dif- 
fuse, and  varying  to  be  the  subjects  of  criminal  proceeding 
and  of  punishment.    It  is  often  extremely  difficult  to  prove 
the  facts  and  the  frauds  which  really  exist,  and  often  when 
proved  it  is  extremely  difficult  to  bring  them  within  the  precise 
rules  of  criminal  law ;  for  these  and  many  other  reasons,  pro- 
bably not  one  offence  of  this  kind  in  hundreds  has  ever  been 
punished  or  prosecuted.    Though  these  evils  continually  ex- 
ist in  our  country,  and  especially  in  the  vicinities  of  our  large 
and  commercial  towns  and  long  have  existed,  scarcely  a  pro-  ° f^l™. 
secution  for  one  of  them  is  to  be  recollected.    Often  have  falling  bark 
statutes  been  specially  framed  and  enacted  to  suppress  them,  . 
but  usually  they  have  been  a  dead  letter.    Nothing  more  can  jam.  l,  4. 
be  attempted  here  than  to  ascertain  what  is  or  is  not  fore-  w  ent-  7> 9- 
stalling  &&c,  by  what  law,  and  how  punished. 

VOL.  VII.  5 
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Ch.  205.      Art.  2.  §  2.  Forestalling  is  derived  from  /arc,  rta,  and 
ArU  2.  impedimtntum,  and  by  the  common  law  regrating  and 

v^-v-w  engrossing  were  comprehended  within  forestallment.  3  Inst. 

195  ;  4  Com.  D.  527. 
4  Bi  Com.       §  2.  Forestalling,  as  well  as  regrating  and  engrossing,  "  is 

\f  'nufof*  a'SO?  an  °^ence  at  common  ^aw  >'  a"d  '*  is  described  by  5  & 
irn?**  °     6  01  Ed.  VI.  c.  14,  to  be  the  buying  or  contracting  for  any 
merchandise  or  victuals  coming  in  the  way  to  the  market ;  or 
dissuading  persons  from  bringing  their  goods  or  provisions 
there,  or  persuading  them  to  enhance  the  price  when  there  ; 
any  of  which  practices  make  the  market  dearer  to  the  fair 
trader."    Said  act  of  Ed.  VI.  empowering  justices  of  the 
peace  to  inquire  &c.  of  forestalling,  regrating,  and  engrossing 
against  the  act  by  presentment  &tc,  and  to  fine  as  on  indict- 
ments, clearly  recognized  the  offences  as  before  well  known. 
And  as,  Gilb.  Cases,  276,  it  was  decided,  that  an  indictment  for 
forestalling  must  be  laid  in  the  words  of  this  act,  (in  substance 
common  law  in  the  United  Slates)  it  may  be  useful  to  cite  this 
statute  verbatim,  as  the  best  ground  to  proceed  upon  in  cases 
Forr*tn1i*r,    cf  forestalling  &c.  It  enacts,  "  that  whatsoever  person  or  per- 
forCro*"^*    sons,  that  shall  buy  or  cause  to  be  bought  any  merchandise, 
c.  372, 375.   victual,  or  any  other  thing  whatsoever,  coming  by  land  or 
by  water  towards  any  market  or  fair,  to  be  sold  in  the  same, 
or  coming  towards  any  city,  port,  haven,  creek,  or  road,  from 
any  port  beyond  the  sea  to  be  sold ;  or  make  any  bargain, 
contract,  or  promise  for  having  or  buying  the  same,  or  any 
part  thereof,  so  coming  as  aforesaid,  before  the  said  merchan- 
dise, victual,  or  other  things,  shall  be  in  the  market,  fair,  city, 
port,  haven,  creek,  or  road,  ready  to  be  sold  ;  or  shall  'make 
any  motion,  by  word,  letter,  message,  or  otherwise,  to  any 
person  or  persons  for  the  enhancing  of  the  price,  or  dearer 
selling  of  any  thing  or  things  abovementioned,  or  else  per- 
suade, move,  or  stir  any  person  or  persons  coming  to  the  mar- 
ket or  fair,  to  abstain  or  forbear  to  bring  or  convey  any  of  the 
things  above  mentioned  to  any  market,  fair,  city,  port,  haven, 
creek,  or  road,  to  be  sold  as  aforesaid,  shall  be  taken,  deem- 
ed, and  adjudged  for  a  forestallcr." 
Reprotor,  in-     §  3.  "  That  whatsoever  person  or  persons  shall  by  any 
Cro"?"^0^  means  regrate»  obtain,  or  get  into  his  or  their  hands  or  pos- 
372,  375       session,  in  any  fair  or  market,  any  corn,  wine,  fish,  butter, 
cheese,  candles,  tallow,  sheep,  lambs,  calves,  swine,  pigs, 
geese,  capons,  hens,  chickens,  pigeons,  conies,  or  other  dead 
victual  whatsoever,  that  shall  be  brought  to  any  fair  or  market 
to  be  sold,  and  do  sell  the  same  again  in  any  fair  or  market 
holden  or  kept  in  the  same  place,  or  within  any  other  fair  or 
market  within  four  miles  thereof,  shall  be  accepted,  reputed, 
and  taken  for  a  regrator  or  regrators," 


> 
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^  4.  "  That  whatsoever  person  or  persons  shall  engross,  or  Ch.  205. 
get  into  his  or  their  hands,  by  buying,  contracting,  or  promise,    Art,  2. 
taking,  other  than  by  demise,  grant,  or  lease  of  any  land  or  v^-v^/ 
tithes,  any  corn  growing  in  the  fields,  or  any  other  corn  or  E'lKross*r. .in- 
grain, butter,  cheese,  fish,  or  other  dead  victuals  whatsoever,  c'rol'c."?.0'' 
with  intent  to  sell  the  same  again,  shall  be  accepted,  reputed,  372, 376.  ~ 
and  taken  an  unlawful  engrosser  or  engrossers."  The  punish- 
ment in  each  of  these  three  cases,  fine  and  imprisonment. 
But  there  was  a  proviso  that  this  act  should  not  extend  to  fish- 
mongers, butchers,  poulterers,  innholders,  &c.  who  buy  and  sell 
id  the  usual  course  of  their  business,  craft,  or  mystery,  other- 
wise than  by  forestalling. 

§  5.  31  Ed.  1.  declared  a  forestaller  to  be  a  depressor  of 
the  poor  and  a  public  enemy,  not  to  be  suffered  in  any  town. 

§  6.  25  Ed.  III.  c.  3,  declared  a  forestaller  of  victuals  or 
merchandise  coming  by  land  or  water  should  forfeit  the  goods 
or  value  &c. 

§  7.  On  an  information  filed,  the  following  were  declared  i  East,  143, 
by  the  court,  A.  D.  1801,  to  be  offences  at  common  law,  and  ™Wad- 
not  done  away  by  the  repeal  of  the  5  h  6  Ed.  VI.  c.  14.       diugtoo.  * 

^  8.  First.  "  Spreading  rumours  with  intent  to  enhance 
the  price  of  hops  in  the  hearing  of  hop-planters,  dealers,  and 
others,  that  the  stock  of  hops  was  nearly  exhausted,  and  that 
there  would  be  a  scarcity  of  hops  &tc.  with  intent  to  induce 
them  not  to  bring  their  hops  to  market  for  sale  for  a  long 
time,  and  thereby  greatly  to  enhance  the  price." 

9.  Second.   "  Spreading  such  rumours  generally,  with 
intent  to  enhance  the  price  of  hops." 

§  10.  Third.  "Endeavouring  to  enhance  the  price  by 
persuading  divers  dealers  &c.  not  to  take  their  hops  to  mar- 
ket, and  to  abstain  from  selling  for  a  long  time." 

§11.  Fourth.  "  Engrossing  large  quantities  of  hops  by 
buying  from  many  particular  persons  by  name,  certain  quanti- 
ties within  intent  to  resell  the  same  for  an  unreasonable  profit, 
and  thereby  to  enhance  the  price." 

§12.  Fifth.  "And  stating  the  particular  contracts." 

4  13.  Sixth.  "  Getting  into  his  hands  large  quantities  by 
contracting  with  various  persons  for  die  purchase,  with  intent 
to  prevent  the  same  being  brought  to  market,  and  to  resell  at 
an  unreasonable  profit,  and  thereby  greatly  to  enhance  the 
price." 

§  14.  Seventh.  "  Buying  large  quantities  with  like  intent." 

§  15.  Eighth.  "  Buying  large  quantities  with  intent  to 
resell  at  exhorbitant  profit"  &c. 

§  16.  Ninth.  "  Unlawfully  engrossing  by  buying  large  quan- 
tities with  like  intent." 

J  17.   Tenth.  "  Engrossing  hops  of  divers  persons  by 
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Ch.  205. 

Art.  3. 


1  East,  5<»3, 
Rex  v.  Gil- 
bert.— 
1  Ld  Raym 
47%  Rex  v. 
Foster. 


Cro.  Car. 
380,  381. 

Indictment 

for,  Cro.  C. 
C.  H7-1.— 
4  Bl.  Com. 
168. 


name,  with  intent  to  resell  at  an  unreasonable  profit,  and 
thereby  enhance  the  price." 

§  18.  Eleventh.  '*  Engrossing  hops  then  growing  by  be- 
forehand bargains  with  like  intent." 

^  19.  Twelfth.  "  Buying  large  quantities  of  hops  of  divers 
persons  mentioned,  with  intent  to  prevent  their  being  brought 
to  market,  and  to  resell  them  at  an  unreasonable  profit  and 
thereby  enhance  the  price." 

§  20.  Thirteenth.  "  Buying  all  the  growth  of  hops  in 
several  parishes  by  forehand  bargains,  with  like  intent." 

§21.  Fourteenth.  *4  Buying  hops  of  divers  persons  with 
inte  it  to  resell  at  an  unreasonable  profit,  and  thereby  enhance 
the  price." 

§  22.  Fifteenth.  "  Buying  all  growth  of  hops  on  certain 
lands  in  certain  parishes  by  forehand  bargains,  with  intent  to 
sell  at  an  unreasonable  price,  and  to  enhance  the  price." 

§  23.  Sixteenth.  "  Endeavouring  to  enhance  the  price  of 
hops  by  persuading  hop  owners  not  to  sell,  &c." 

^  24.  Seventeenth.  "  Engrossing  by  buying  large  quanti- 
ties of  persons  unknown,  with  an  intent  to  resell  at  an  exor- 
bitant profit." 

<j  25.  Eighteenth.  "  Buying  large  quantities  with  like 
intent." 

Nineteenth.  "  Buying  hops  then  growing,  with  intent  to 
resell  at  an  exorbitant  price  and  lucre." 

§  26.  Twentieth.  "  To  forestall  any  commodity  which  is 
become  a.  common  victual  and  necessary  of  life,  or  used  as 
an  ingredient  in  the  making  or  preserving  any  virtual,  though 
not  formerly  used  or  considered  as  such,  is  an  offence  at  com- 
mon law." 

§  27.  Twenty-first.  "  Indictment  for  engrossing  a  great 
quantity  of  fish,  geese,  and  ducks,  held  bad,  without  specifying 
the  quantity  of  each."  Same  as  to  great  number  of  dead 
wild-fowl." 

§  28.  These  various  decisions  as  to  hops  will  hold  as  to 
other  articles  of  provisions,  and  being  at  common  law  are  law 
in  the  United  States,  as  well  as  in  England  generally. 

$  29.  Persons  may  be  indicted  for  engrossing  &c. ;  but  a 
great  quantity  of  hay  and  straw  is  too  general  and  uncertain. 

Aut.  3.  Engrossing.  This  also  is  an  offence  at  common 
law,  and  against  public  trade  ;  has  already  been  considered  in 
a  good  degree  in  its  intimate  connexion,  above,  with  forestal- 
ling. The  offence  in  general  "  is  the  getting  into  one's  pos- 
session, or  buying  up  of  corn  or  other  dead  victuals,  with 
intent  to  sell  them  again."  This  is  a  great  evil,  as  it  puts  it 
in  the  power  of  a  few  to  raise  the  price  of  provisions  at  their 
pleasure.    Most  of  the  above  decisions  in  Waddington's  case 
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were  as  to  this  bead,  engrossing,  and  sufficiently  explain  the  Ch.  205. 
nature  and  extent  of  the  offence  committing  every  day  in  our    Art.  4. 
country  with  impunity.  V^Y*V^ 
Art.  4.  Regretting. 

^  1 .  This  offence  is  above  described  in  the  5  and  6  Ed.  VI.  c.  4  bi.  Com. 
14,  second  clause.    Generally  it  is  "  the  buying  of  other  dead  ^  "pf'"dicl* 
victuals,  in  any  marketf  and  selling  it  again  in  the  same  mar-  cro!c.  C. 
ket,  or  within  four  miles  of  the  place."    This  also  enhances  373.— l  Burn, 
the  price  of  provisions,  as  every  successive  seller  must  have  ^~C,,ft, 
his  profits. 

$  2.  In  these  cases  the  old  English  statutes  inflicted  several 
severe  punishments,  different  at  different  times  ;  but  it  is  not 
necessary  to  enumerate  them,  as  we  have  adopted  only  the 
common  law  punishment,  fine  and  imprisonment ;  possibly  the 
pillory,  in  some  very  extraordinary  case. 

%  3.  Several  forms  of  indictments,  at  common  law,  against  Crown  c.  c. 
a  forestalled  a  regrator,  and  engrosser.  372» 376' 

§  4.  If  a  merchant,  foreigner  or  subject,  buy  victuals  or  3  Inst.  196, 
merchandise,  within  the  realm,  in  gross,  and  sell  them  again 
presently  in  gross,  this  is  engrossing ;  but  not  if  he  buys  out 
of  the  realm  in  gross,  and  sells  in  it  in  gross.  And  salt  is  a 
victual,  and  engrossing  ft  is  punishable.  And  so  as  to  every 
thing  for  the  necessary  use  of  man  in  eating  and  drinking. 
But  it  is  said  not  to  be  engrossing  if  one  buy  corn  with  intent 
to  convert  it  into  meal,  and  then  sell  it ;  or  to  convert  it  into 
starch  ;  or  barley  into  malt.    Q«<cre,  if  not  by  statute. 

Many  statutes,  anciently  made  in  England  on  these  subjects,  Cro.  Car.231. 
from  5  and  6  Ed.  VI.,  downwards,  made  to  enforce  the  same, 
were  repealed  by  12  Geo.  III.  c.  71 ;  yet  it  is  held  there, 
that  u  these  offences  still  continue  punishable  on  indictment  at  Crown  C.  C. 
the  common  law,  by  fine  and  imprisonment."  374* 

$  5.  "At  the  common  law,  all  endeavours  whatsoever  to  i  Haw  235. 
enhance  the  common  price  of  any  merchandise,  and  all  kinds  JT^^*^" 
of  practices  which  have  any  apparent  tendency  thereto,  wheth-  _2  Ba'c.  Aur. 
er  by  spreading  false  rumours,  or  by  buying  things  in  a  mar-  &?2 — 3  Inst, 
ket  before  the  accustomed  hour,  or  by  buying  and  selling  p9,JJ"~{j!J,l_ 
again  the  same  thing  in  the  same  market,  or  by  any  other  Cro.  Car.231. 
such  like  devices,  are  highly  criminal,  and  punishable  by  fine  — Moore,5V5. 
and  imprisonment."    "  And  the  bare  engrossing  of  the  whole 
commodity,  with  an  intent  to  sell  it  at  an  unreasonable  price, 
is  an  offence  indictable  at  common  law,  whether  any  part 
thereof  be  sold  by  the  engrosser  or  not. 

It  is  clearly  safest,  if  not  necessary,  in  all  indictments  for 
these  offences  to  state  the  quantity  and  kind  of  the  things  in- 
grossed  &c.  and  that  they  were  coming  to  the  market  to  be 
sold,  or  were  corn  or  dead  victuals  in  the  market  &c. 
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Ch.  205.      Art.  5.  Monopolies, 

Art.  5.       §  1.  Monopoly  is  also  an  offence  against  public  trade,  and 
v^-v-^»  at  common  law.    These  are  scarcely  noticed  in  the  laws  of 
D,ai64^01  A       ^n,tet*  Stales,  or  in  those  of  Massachusetts,  but  in  gener- 
al terms.    This  Colony  early  passed  a  law,  declaring  there 
should  be  no  monopolies  allowed,  but  of  such  new  inventions 
as  were  profitable  to  the  country,  and  .that  for  a  short  time. 
There  was  a  similar  law  in  Connecticut.  A  monopoly  is  when 
89— 8  Co*0        sa^e  °^  any  merchandise  or  commodity  is  restrained  to 
126.  one,  or  a  certain  number ;  and  has,  says  Coke,  three  insepar- 

able consequences:  the  increase  of  the  price,  the  badness  of 
the  wares,  the  impoverishment  of  others.     Hence,  so  every 
grant  tending  to  a  monopoly  will  be  void,  as  if  the  king  grants 
the  sole  making  of  cards  &c.  for  twenty-one  years. 
4  Bl.  Com.       §  2.  A  monopoly  in  England  is  claimed  under  the  king's  li- 
181*   3  l08t  cense*  or  letlers  patent,  "for  the  sole  buying  and  selling,  mak- 
ing, working,  or  using,  of  any  thing  whatever;  whereby  the 
subject  in  general  is  restrained  from  the  liberty  of  manufac- 
turing or  trading,  which  he  had  before."     Many  monopolies 
existed  in  the  time  of  queen  Elizabeth,  but  were  mostly  abol- 
ished by  21  Jam.  I.  c.  3,  except  as  to  patents  not  exceeding 
the  grant  of  fourteen  years  to  the  authors  of  new  inventions. 
3 Inst.  181.—     §3.  Monopoly  and  engrossing  differ  only  in  'this,  that  the 
2k,n  first  *s  by  patent  from  the  king,  the  other  by  act  of  the  sub- 

Bac.  Abr.«26  .        •  ,  B'  ,  ,     .J  ..... 

—2  Inst.  49,  Ject»  between  party  and  party  ;  but  are  both  equally  injurious 
61—2  Roi.'  to  tiade,  and  the  freedom  of  the  subject,  and  therefore  are 
Haw2p4c~    e(lua^y  restrained  by  the  common  law.    And  it  is  further 
231.— Ray m.  beld,  that  monopolies  are  so  restrained  by  the  common  law, 
489.— Vera,   that  those  guilty  thereof  are  subject  to  fine  and  imprisonment 
J^dn^Co  by  lbat  law  for  this  offence,  as  being  contrary  to  the  ancient 
84.— Noy,     fundamental  laws  of  England.    And  on  this  ground  the  king's 
23fZ3°Mod  Srant  10  anv  ParUcular  corporation  solely,  to  import  any  mer- 
•75—Vern.     chandise,  is  void.    And  it  is  now  settled,  that  an  act  of  par- 
i2o— m      liament  only  can  exclude  a  subject  from  trade,  or  any  branch 
?37d_c!ilp  °^  'l  >  °r  fr°tn  any  honest  manufacture,  as  the  making  of 
Laws,  i7o,    playing  cards,  or  any  other  legal  employment.    So  the  king's 
A.  D.  1641.    grant  is  void,  granting  "  the  sole  making  of  bills,  pleas,  and 
writs,  in  a  court  of  law,  to  any  particular  person      but  the 
principle  here  stated  does  not  extend  to  new  invented  arts,  or 
to  one  first  brought  into  the  country.     The  principle  of  this 
act  of  164),  has  ever  prevailed. 
Art.  6.  United  States. 

In  these,  the  principles  above  stated  have  been  fully  adopt- 
ed, and  our  legislatures  are  very  properly  restrained  from 
granting  monopolies,  by  our  constitutions ;  at  least  this  res- 
traint is  fairly  to  be  drawn  from  their  principles.  The  only 
difficulty  is  in  this,  what  are  the  inventions  and  works  of  au- 
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thors,  which  may  may  be  exclusively  enjoyed  for  a  term  of  Ch.  205. 
years,  under  acts  of  Congress  ?  Art.  6. 

This  common  law  against  these  offences  of  forestalling,  en-  v^^v^^ 
grossing,  regrating,  and  monoplies,  has  borne  the  test  of  ages,  Comment, 
and  have  been  wise  and  useful.  The  fault  has  not  been  in 
this  law  in  the  United  States,  but  in  the  non-execution  of  it. 
Its  notorious  violations  have  often  been  complained  of,  but 
scarcely  in  any  instances  prosecuted  ;  partly  owing  to  the  dif- 
ficulty there  has  ever  been  in  defining  and  proving  these  of- 
fences ;  and  therefore  the  possible  failures  of  prosecutions 
when  commenced  ;  but  not  wholly  to  this  cause,  for  this  diffi- 
culty is  nearly  the  same  in  every  country  ;  yet  in  many  coun- 
tries in  Europe,  and  in  which  there  is  a  tolerable  share  of  free- 
dom, this  kind  of  law  has  usually  been  tolerably  well  executed. 
But  the  principal  cause  to  which  the  inexecution  of  this  por- 
tion of  the  common  law  is  owing,  in  the  United  States,  is  the 
easy  and  indulgent  temper  and  character  of  the  people  gen- 
erally, who  have  ever  been  disposed  to  suffer  themselves  to  be 
cheated  and  imposed  upon  in  these  ways,  by  these  kinds  of 
offenders,  in  hundreds  of  instances,  complaining  generally, 
but  never  prosecuting.  When,  on  any  particular  occasion, 
the  evil  has  been  very  great,  and  high  prices  very  sensibly 
felt,  an  effort  has  been  made  to  produce  a  remedy,  but  not  in 
the  right  way,  that  is,  not  by  a  steady  and  regular  execution 
of  this  common  law,  and  by  preserving  in  circulation  a  uni- 
form circulating  medium,  of  known,  general,  and  intrinsic  val- 
ue ;  but  by  a  resort  to  price  acts,  to  regulate  prices  of  com- 
modities and  the  necessaries  of  life,  absurdly  supposing  these 
prices  can  be  regulated  by  law.  An  attempt  of  this  kind  was 
made  in  this  State,  in  the  year  1777.  The  legislature  passed 
"  an  act  to  prevent  monopoly  and  oppression."  It  recited  that 
many  avaricious  persons,  by  daily  adding  to  the  then  "  exor- 
bitant prices  of  every  necessary  and  convenient  article  of  life, 
and  increasing  the  price  of  labour  in  general,"  had  made  it 
necessary  to  put  a  speedy  stop  to  such  prices  &tc,  and  enact- 
ed, that  after  a  day  named  "  the  price  of  farming-labour,  in 
the  summer  season,  shall  not  exceed  three  shillings,  by  the 
day,  and  found  as  usual ;  and  so  in  usual  proportion  at  other 
seasons  of  the  year  ;"  and  the  labour  of  mechanics  and  trades- 
men, and  other  labour,  to  be  in  the  usual  proportions ;  that 
articles  enumerated,  (almost  every  thing  used  in  living,)  should 
not  be  sold  for  a  higher  price  than  expressed  in  this  act,  name- 
ly, good  merchantable  wheat  Is.  6rf.  a  bushel ;  good  indian 
mealpr  corn,  4*.  a  bushel,  (present  monies  66  cts.  and  two 
thirds  of  a  cent ;)  so  each  good  merchantable  article,  as 
sheep's  wool,  2*.  a  pound  ;  fresh  pork,  Ad.  half-penny  a  pound ; 
hides,  3</. ;  flax,  1*. ;  cotton,  by  the  bag,  3*. ;  rough  tallow, 
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Ch.  205.  5d.  a  pound  ;  West  India  rum,  6s.  9d.  a  gallon,  by  the  hogs- 
Art.  6.    head ;  New  England  rum,  As.  GV.  by  the  single  gallon ;  best 

v^v-^»  Muscovado  sugar,  £3,  (or  $10,)  by  ihe  single  hundred  ;  but- 
ter, lOtf.  a  pound  ;  beef,  well  fatted  at  grass,  3</.,  and  stall 
fed  beef  well  fatted,  Ad.  a  pound  ;  mutton,  lamb,  and  veal, 
Ad.  a  pound,  and  many  other  articles  &c. ; — prices  were  meant 
for  Boston. 

It  was  soon  found  this  law  did  not  produce  the  desired  ef- 
fect. The  penalties  it  enacted  were  disregarded.  Soon  af- 
ter, to  enforce  it,  an  additional  act  was  passed,  and  provision 
was  made  to  vary  some  prices ;  but  all  to  no  effect ;  and  alter 
a  few  months'  experience,  and  in  the  same  year,  both  these 
acts  were  repealed,  because,  as  the  legislature  acknowledged, 
they  did  not  answer  the  purposes  intended. 

Two  remarks  on  this  measure  deserve  attention  :  1 .  The 
evils  in  it,  complained  of,  were  not  the  common  law  offences 
described  in  this  chapter,  for  there  was  no  more^  forestalling, 
engrossing,  &ic.  in  1777,  than  at  other  times;  nor  was  this 
measure  an  attempt  to  punish  those  offences,  but  it  was  to 
oblige  all  the  people  to  sell  at  fixed  prices,  in  fact  for  paper 
money,  much  depreciated,  as  then  there  was  no  money,  but 
an  accumulated  mass  of  paper  was  in  circulation,  a  thing  ut- 
terly impracticable.  It  was,  in  fact,  an  attempt  to  oblige  the 
people  to  sell  many  articles  at  half  their  value. 

Second.  The  prices,  in  this  act  fixed,  deserve  attention. 
For  instance,  farming  labour  in  the  summer  season,  at  3*.,  or 
50  cts.,  a  day  ;  stall  fed  well  fatted  beef,  mutton,  lamb,  and 
veal,  each  at  Ad.  a  pound,  short  of  6  cts.  These  were  deem- 
ed average  prices,  payable  in  paper  money,  even  after  it  had 
depreciated  very  considerably.  Bread  stuffs  were  then  dear, 
because  the  people  of  Massachusetts  could  not  then  obtain 
their  usual  supplies  from  the  middle  and  southern  States,  by 
reason  of  the  then  existing  war,  and  the  enemy  having  the 
command  of  the  ocean.  And,  for  the  same  reason,  all  im- 
ported goods  were  much  dearer  than  in  times  of  peace.  Yet 
in  the  third  year  of  the  war  the  best  Muscovado  sugar  was 
put  at  £3,  or  $10,  a  hundred,  be.  &c.  This  act  is  a  part  of 
the  evidence  which  proves  how  much  our  prices  have  risen 
and  money  depreciated. 
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Ch.  206. 
Art.  1. 

CHAPTER  CCVI.  v-^v-^ 

GAMING  AND  GAMING  HOUSES,  INNS.  lie.  IDLERS,  &c. 

Art.  1.  General  principles.  Gaming,  and  immoralities 
in  gaming-houses,  inns,  retailers'  shops,  play-houses,  and  idle- 
ness, are  offences  always  associated  and  in  company.  Men 
are  so  made  and  constituted,  that  idleness  is  tedious,  and  con- 
stantly wants  relief.  How  to  pass  away,  or  in  other  words, 
to  kill  time,  is  ever  an  inquiry  among  idle  men,  or  men  who 
want  the  steady  and  regular  employments  of  industry,  and 
rational  pursuits.  With  such,  one  mode  of  relief  has  ever 
been,  to  resort  to  gaming,  to  gaming-houses,  to  taverns,  grog- 
shops, play-houses,  billiard-tables,  &c.  These,  in  their  turn, 
have  a  direct  and  irresistible  tendency  to  produce  idleness, 
intemperance,  and  habits  the  most  immoral  and  vicious.  These 
are  the  places  in  which  men  often  become  intemperate,  lazy, 
and  immoral ;  and  men,  any  way  inclined  to  be  of  this  des- 
cription, are  almost  instinctively  drawn  to  these  places.  Then, 
to  regulate  and  keep  in  good  order  these  places,  is  in  effect, 
to  correct,  as  well  as  to  prevent,  in  many  cases,  intemperate 
and  vicious  habits.  But  idleness  is  sometimes  sluggish  and 
solitary,  earns  nothing,  but  constantly  consumes  and  corrupts 
the  man  who  lives  by  himself,  and  makes  him  a  vagabond, 
and  worse  than  useless. 

Art.  2.  Gaming. 

$  1.  This,  as  it  respects  civil  actions,  has  already  been 
considered,  and  is  in  this  article  only  to  be  treated  of  as  an 
offence  against  the  public  police,  or  economy  in  a  criminal 
view.  What  is  gaming  or  not,  has  been  in  some  degree  con- 
sidered. How  far  fair  gaming,  that  is,  playing  fairly,  was  an 
offence  at  common  law,  does  not  appear ;  games  ever  have 
been,  and  are  very  different  and  numerous,  and  no  doubt 
some  of  them  were  offences  at  common  law,  and  punished  by 
it,  though  conducted  according  to  the  rules  of  the  plays. 
Others,  no  doubt,  are  not  punished  by  that  law.  The  true 
line  of  distinction  between  those  so  punishable  or  not,  does 
not  appear  to  be  any  where  well  drawn.  However  this  may 
be,  it  is  certain  that  cheating  at  play,  by  playing  with  false 
dice,  cards,  he.  was,  and  is  an  offence  indictable  at  common 
law  ; — punishment,  fine  and  imprisonment.  And  it  is  said,  that  3  xeb.  463f 
an  information  lies  against  one  at  common  law,  for  using  the  Mo. 
game  of  cock-fighting. 

vol.  VII.  6 
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Ch.  206.      %  2.  This  offence  of  gaming  may,  in  this  State,  be  reduced 
Art,  2.    within  a  narrow  compass,  compared  with  gaming  in  England. 

No  Federal  law  is  recollected  on  the  subject ;  indeed  it  is  on 
offence,  (except  in  Federal  districts)  left  to  the  correction  of 
State  laws  ;  and  each  State  has  bad,  and  has,  its  own  statutes 
on  the  subject,  derived  in  general  from  the  milder  parts  of  the 
Indictment    English  statutes  on  this  subject ;  but  far  less  numerous  and 
Ic7itfv*w1n-    comP'e*  lnan  those  acts  of  parliament,  which  have  been  long, 
ring  money  and  now  are  extremely  numerous  and  complex.   See  them 
by  betting  at  enumerated,  4  Bl.  Cora.  171  &c. ;  2  Bac.  Abr.  621  to  625  ; 
Uentw.C383  aD(*  m  many  other  books.    It  is  clear  that  these  acts  bave 
384 ;  for       not  been  adopted  in  Massachusetts,  because  from  her  earliest 
leaping  a     settlement,  there  have  been  statutes  against  gaming  enacted 
C?Mas».  by  her  own  legislature.    As  early  as  1646,  a  statute  was 
c.  bP.Laws,  passed,  forbidding  any  person  to  use  the  games  of  shuffle- 
118, 119.      board  or  bowling,  or  any  other  play  or  game,  in  or  about 
houses  of  common  entertainment,  or  any  house  used  for  such 
purpose  ;  punishment  fine  &c.  for  the  keeper  of  such  house 
and  the  persons  so  playing :  also,  forbidding  every  person  to 
"  play  or  game  for  money  or  money's  worth,,,  at  any  time, 
upon  penalty  of  treble  the  value  &tc. ;  also,  every  one  to  u  bo 
an  abettor  to  any  kind  of  gaming,"  on  a  like  penalty  ;  also,  for- 
bidding dancing  in  sucb  houses  upon  any  occasion.   And  in 
16?0,  an  act  was  passed,  forbidding  every  person  to  bring  any 
Maine  Act,    cards  or  dice  into  the  .Colony,  or  knowingly  to  keep  any  in  his 
cb.  18, ».  138.           p(>3Session  .  punishment,  corporal  or  by  fine. 
Mass.  Act,        $  3.  In  1742,  another  law  wns  enacted  against  gaming, 
1786  ^  4'      which  was  revised  in  1 786.    "  This  act  made  void  all  securi- 
rities  given  for  money  &c.  won  at  play,  as  stated  Cb.  34; 
and  by  sect.  3,  it  was  enacted,  that  if  any  person  convicted, 
on  indictment,  of  winning  at  any  one  time  or  sitting,  of  any 
person  or  persons  by  gaming  or  betting"  at  cards,  dice,  or  any 
other  game,  &c.  any  money,  goods,  or  chattels,  to  the  value  of 
20*.  or  upwards,  and  of  receiving  the  same  or  security  there- 
for, shall,  besides  forfeiting  double  the  amount  or  value  won 
and  received  to  the  poor  of  the  town,  be  adjudged  incapable 
of  any  office  of  honour  or  profit  in  the  State  for  one  year ; 
but  to  be  prosecuted  in  eighteen  months  after  the  offence 
committed.    For  money  &lc  won  at  dice,  the  indictment 
charges,  that  the  deft,  not  regarding  the  laws  of  the  Common- 
wealth, did  on  at  with  force  and  arms,  by  fraud, 

shift,  deceit,  circumvention,  unlawful  device,  and  ill  practice, 

win,  obtain,  and  acquire  to  himself  $  (above  20s.)  lawful 

money  of  C.  D.  of  and  from  him  the  said  C.  D.  in  and  by 
playing  with  him  at  dice,  to  his  great  damage,  against  the 
form  of  the  statute  he,  and  against  the  peace,  &c. 

§  3.  Sect.  5  provides,  that  if  any  person  41  play  at  cards, 
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dice,  or  billiards,  or  with  any  other  implements  used  in  gam-  Ch.  206. 
ing,  in  any  tavern  or  house  of  entertainment,  or  place  licensed    jSrt,  3 
for  retailing  spirituous  liquors,  or  in  any  of  the  out-houses,  v^-v^s 
yards,  gardens,  or  appendages  of  the  same,  or  shall  in  any  of 
the  houses  or  licensed  places  aforesaid,  expose  to  view  any  of 
the  implements  aforesaid,  or  shall  be  seen  sitting  at  any  table 
therein  with  any  of  the  said  implements  before  him,"  on  con- 
viction thereof,  on  indictment  or  before  a  justice,  he  forfeits 
not  less  than  5s.  nor  more  than  60s.  to  the  poor  &tc.    This  mm.  Act, 
act  forbids  every  innhoider,  tavern-keeper,  victualler,  or  per-  June  27, 
son  licensed  as  a  retailer  of  spirituous  liquors,  to  keep  or  al-  J^8'^1^' 
low  any  billiard-tables  in  their  houses,  yards,  gardens,  or  other  1 
appendages,  &c.  or  knowingly  to  suffer  any  person  to  play  at 
the  same,  or  at  cards,  dice,  or  any  other  unlawful  game  ;  on 
conviction  on  indictment,  penalty  $50  to  the  use  of  the  town 
&c.  and  the  loss  of  his  license  &tc. 

§  4.  Sect.  2  forbids  all  private  persons  not  so  licensed  to  See  Acts  of 
keep  billiard-tables  for  Aire,  gain,  or  reward,  or  therefor  al-  p*"1"^ y' 
low  any  person  to  play  at  billiards,  cards,  or  dice,  or  any  other  1799,  tc. 
unlawful  game,  on  penalty,  on  conviction  on  indictment  &cc. 
of  $50,  to  the  use  of  the  town,  and  surety  of  good  beha- 
viour Sec. 

§  5.  Sect.  3  enacts,  "  if  any  person  shall  play  at  billiards,  Virginia 
at  any  table  kept  or  made  use  of  for  the  purposes"  mentioned  '"^Jf^y* 
above,  on  conviction,  forfeits  $6  for  every  offence,  recovera-  Body^of 
ble  before  a  justice  to  the  complainant's  use.  Laws,  p.  245. 

And  it  is  the  duty  of  selectmen,  sheriffs,  deputy-sheriffs, 
constables,  tithingmen,  and  grand  jurors,  to  complain  of  the 
breaches  of  this  act.  Keeping  a  gaming-house  was  an  offence  10  Mod.  386. 
at  common  law,  and  for  it  husband  and  wife  may  be  indicted. 
Laws  against  gaming  in  Virginia,  see  Ch.  223,  a.  18,  s.  5, — 
District  of  Columbia. 

Art.  3.    Inns  or  taverns,  and  licensed  houses  and  places. 

^  1.  These  have  always  existed  in  every  Colony.  Province, 
and  State,  and  have  invariably  been  regulated  by  law ;  and 
it  has  always  been  a  statute  offence  to  keep  any  such  inn  &c. 
without  a  legal  license.    This  act  (the  former  laws  revised)  2^2*  1 787 
forbids  any  person  u  to  be  a  common  victualler,  innhoider,  — Maine  Act^ 
taverner,  or  seller  of  wine,  beer,  ale,  cider,  brandy,  rum,  or  ch- 133  — 
any  strong  liquor,  by  retail,  or  in  less  quantity  than  28  gallons,  a^s^f'Marcli 
and  that  delivered  and  carried  away  all  at  one  time," — except-  12, 1808,  of 
ed,  legally  licensed  ; — penalty  £20,  and  a  penalty  not  above  *!» 
£6,  nor  less  than  40s.  for  selling,  without  license,  at  any  time,  i2,  1819.—  * 
any  spirituous  liquors,  or  any  mixed  liquors,  part  spirituous,  Kentucky 
half  to  the  informer,  and  half  to  the  county.    This  act  also  ^Jttijipre" 
provides  for  granting  licences  yearly  to  persons  recommended  Dec.  15*  ' 
by  the  Selectmen  :  each  licensed  person  must  take  an  oath  l795; 

regulating 

inns  and  licensed  bouses,  act,  Dec.  19,  1793. 
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Ch.  206.  to  "  bear  true  faith  and  allegiance  to  the  Commonwealth  of 
Art.  3.    Massachusetts,"  to  defend  its  constitution  &c.  The  insurrec- 
tion of  1786  gave  rise  to  this  oath.    This  act,  on  certain 
penalties,  obliges  innholders  always  to  have  suitable  provisions 
and  accommodations  &c.    Sect.  4  forbids  all  but  licensed 
common  victuallers,  taverners,  or  innholders,  to  sell  any  strong 
fiquors,  or  any  mixed  liquors,  part  spirituous,  to  be  drank  in 
their  houses  or  appendencies,  on  certain  penalties.    And  if 
any  person,  licensed  to  sell  wine,  beer,  ale,  cider,  brandy,  rum, 
or  any  strong  liquors  by  retail  only,  shall  be  convicted  of  enter- 
taining, or  suffering  any  person  or  persons  to  drink  such  strong 
liquors  or  mixed  liquors,  in  their  shops,  houses,  or  parts  or 
for  krHn*  a  dependencies  of  such  shops  or  houses,"  he  incurs  the  penal- 
dbordtriy8  *  l«es  inflicted  for  selling  without  license.    Sect.  5  forbids 
house,  Cro.    gaming  and  all  implements  for  gaming  in  these  licensed  places 
bQA:  for'     as  aDove-   Sect.  6  forbids  all  dancing  and  revelling  in  licensed 
using  false     taverns,  and  punishes  the  innholder  and  persons  dancing  by 
w°n'tw  391  sma^  fi"es*    Sect.  7  forbids  innholders  to  allow  persons  to 

 justjccs  of  d"1^  10  excess  in  his  house,  or  to  allow  minors  or  servants  to 

the  peace  are  set  drinking  there,  or  to  have  drink  there  without  special  al- 
rrfusinh,Sic°r  l°wance  °^  lne'r  roasters,  parents,  or  guardians  ; — penalty  20s. 
a  license  to    Sect.  8  punishes  the  second  offence  against  this  act  more 
keep  an  inn,  severely,  by  surety  of  good  behaviour  ;  third  breach  of  the 
a^u  ils.  123,    act  jg  forfeiture  of  license  and  inability  to  be  licensed  for 
three  years.    Sect.  9  provides  corporal  punishment  in  case 
of  non-payment  of  fine  and  costs,  on  second  breach  of  the 
act  &c. 

2 ^o^a  -s  ^  2'  ^ect'  ^  directs  these  licensed  persons  to  recognize 
•  tax  pleach8.  lo  tnc  State  to  keep  good  order  in  their  houses  &c.  and  to 

suffer  no  gamiug  or  disorders  there.   Clerk  to  give  bonds  to 

account. 

Mr.  Toul-  §  3.  Sect.  16  and  17  of  this  act  are  calculated  to  expose 
min's  suue  and  punish  with  disgrace,  certain  intemperate  or  idle  persons ; 
ghiia,  inflict-  a°d  therefore  empower  the  Selectmen,  and  make  it  their 
ing  a  penalty  duty,  to  post  up  "  in  the  houses  and  shops  of  all  taverners, 
Tavern-kee  innholders,  and  retailers"  in  their  town,  "  a  list  of  the  names 
erwho  d«.P  of  all  persons  reputed  common  drunkards,  or  common  tiplers, 
mands  and  or  common  gnmosters,  mispending  their  time  and  estate  in 
for  drink1*  suc^  ',onses a°d  every  keeper  of  such  house  Sic.  after 
diet,  lodging,  notice  given  him  thus,  who  entertains  one  of  these  posted  per- 
provender,     sorjS)  or  allows  him  to  drink  or  tipple,  or  game  in  his  house, 

pasture,  tiian  ^Lc'  or  se"s  mm  spirituous  liquor,  forfeits  30s. 
is  allowed  by  ^  4.  And  if  any  person  "  by  idleness,  or  excessive  drinking 
fn  Kentucky*  °^  sP^ritl,0l,s  liquors,  so  mispend,  waste,  or  lessen  his  or  her 
Mntute,  Dec.  estate,  as  thereby  either  to  expose  himself  or  herself,  his  or 
16, 17^3.  her  family  to  want,  or  indigent  circumstances,  or  the  town  to 
which  he  or  she  belongs,  lo  a  charge  or  expense  for  the 
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maintenance  or  support  of  him  or  her,  or  his  or  her  family,  or  Ch.  20G. 
shall  so  indulge  himself  or  herself  in  the  use  of  spirituous  li-    Art.  4. 
quors,  as  thereby  greatly  to  injure  his  or  her  health,  or  en-  v^'v-^' 
danger  the  loss  thereof/'  ihen  the  Selectmen  shall,  in  writing 
under  their  hands,  forbid  all  licensed  persons  in  their  town, 
to  sell  to  such  any  spirituous  liquors,  mentioned  in  the  act,  for 
one  year  ;  and  shall  also  forbid,  in  like  manner,  the  licensed 
persons  in  a  town  to  which  such  person  may  resort  for  the 
same  :  and  If  he  or  she  do  not  reform  during  the  year,  in 
the  opinion  of  the  Selectmen,  they  may  renew  this  prohibition ; 
and  each  licensed  person  forfeits  20s.  for  selling  to  such  per- 
son, during  such  prohibition,  any  spirituous  liquors  mentioned 
in  the  act. 

§  5.  By  this  act,  which  provides  for  the  erection  of  work-  Maw.  Act, 
bouses  in  each  town,  "  for  the  reception  and  employment  of  ^^.I^'Jaci 
the  idle  and  indigent,"  and  for  the  regulation  and  government  co.  124.  ' 
of  them  by  overseers,  certain  idle  persons  may  be  employed 
in  them,  to  wit,  "  such  as  are  all  poor  and  indigent  persons  ; 
all  maintained  by,  or  receiving  alms  from  the  town  ;  also,  all 
persons  able  of  body  to  work,  and  have  not  estate  or  means 
otherwise  to  maintain  themselves,  and  who  refuse  or  neglect 
so  to  do,  live  a  dissolute,  vagrant  life,  and  exercise  no  or- 
dinary calling  or  lawful  business  sufficient  to  gain  an  honest 
livelihood  ;  and  all  such  as  having  some  ratable  estate,  but 
not  sufficient  to  qualify  them  to  vote  in  town  affairs,  do  neglect 
the  due  care  and  improvement  thereof;  and  such  as  spend 
their  time  and  property  in  public  houses  to  the  neglect  of  their 
proper  business,  or  by  otherwise  mispending  what  they  earn, 
to  the  impoverishment  of  themselves  and  their  families,  are 
likely  to  become  chargeable  to  the  town  or  to  the  Common-  c^ 
wealth.    Johnson,  an  innholder,  was  adjudged  indictable  for  ^  jJJJ,". 
selling  oats  at  a  rate  exceeding  20d.  a  bushel,  on  13  Rich.  II.  ton's  esse, 
and  4  Hen.  IV.  c.  4.  20rf.  at  the  time  being  the  common  price. 
No  statutes  here  to  this  purpose. 

Art.  4.  Idle  persons. 

^  1.  According  to  the  best  English  law-writers,  idleness  is  4  Bl.  Com. 
an  offence  against  public  police  and  economy.    By  the  old  .|6®:Go°d»ct 

1         1  r  »»         1  j    /-1  •  »>  Kentucky 

Colony  laws  01  Massachusetts  and  Connecticut,  any  person  against  idle 
who  spent  his  time  idly  or  unprofitably  was  liable  to  be  pun-  per80rt*t  v*r 
ished.    "  In  China  it  is  a  maxim;  that  if  there  be  a  man  who  dT"19^6' 
does  not  work,  or  a  woman  that  is  idle  in  the  empire,  some-  1795,  a'fuit 
body  must  suffer  cold  or  hunger."    The  court  of  Areopagus  description 
at  Athens,  punished  idleness,  and  examined  every  citizen  if  it  tc^and"1* 
thought  proper  as  to  the  manner  of  his  spending  his  time.  The  against  beg- 
exercise  of  this  power  had  a  salutary  tendency  to  influence  the  6'°*  kc- 
citizens  to  engage  and  always  to  employ  themselves  in  useful 
and  lawful  occupations,  and  to  avoid  attempts  to  live  by  un- 
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Ch.  206.  lawful  practices. — The  civil  law  expelled  all  sturdy  vagrants 

Art,  4.  from  the  city.    And  the  laws  of  England  punish  idle  and  dis- 

v^Y-^  orderly  persons  with  imprisonment  in  the  house  of  correction  $ 

rogues  and  vagabonds  with  that  and  whipping. 

Mass.  Act,  §  2.  Our  laws  punish  idle  persons  in  the  manner  stated  in 

naslL28'  tne  next  preceding  article ;  and  by  this  act,  which  provides 

Maine  Act,  "  for  suppressing  and  punishing  of  rogues,  vagabonds,  common 

Mail «Act  beggars,  ana<  other  idle,  disorderly,  and  lewd  persons,"  jus- 

ch.  ill.— '  l*ces  °^  tne  peace  and  sessions  may  send  to  the  house  of  cor- 

Mass.  Act,  rection,  "  all  rogues,  vagabonds,  and  idle  persons  going  about 

Ibo^  *n  an^  town  or  P^ace  *n  ^e  county,  begging,  or  persons  using 

any  subtle  craft,  juggling,  or  unlawful  games  or  plays,  or  feign- 
ing themselves  to  have  knowledge  in  physiognomy,  palmistry, 
or  pretending  that  they  can  tell  destinies  or  fortunes,  or  dis- 
cover where  lost  or  stolen  goods  may  be  found  ;  common  pi- 
pers, fiddlers,  runaways,  stubborn  servants  or  children,  com- 
mon drunkards,  common  night  walkers,  pilferers,  wanton  and 
lascivious  persons  in  speech,  conduct  or  behaviour ;  common 
railers  or  brawlers,  such  as  neglect  their  calling  or  employ- 
ment, mispend  what  they  earn,  and  do  not  provide  for  them- 
selves or  the  support  of  their  families."  By  this  law  all  these 
descriptions  are  considered  as  public  offenders,  and  when 
convicted  of  being  of  any  of  these  numerous  descriptions  of 
offenders,  they  may  be  punished  by  imprisonment  in  this 
house  of  correction  ;  and  if  there  they  are  disorderly,  the  mas- 
ter of  the  house  may  put  upon  them  shackles  or  fetters.  These 
laws  respecting  these  idle  and  vicious  persons  are  almost  as 
old  as  the  country,  and  are  perhaps,  as  full  to  some  pur- 
poses as  they  can  be  ;  but  they  have  usually  been  executed  in 
a  mild  and  moderate  manner, — with  great  tenderness  generally, 
in  some  cases  perhaps  too  great.  Perhaps  it  is  best  they  should 
be  cautiously  executed  ; — certainly  with  prudence  and  a  care- 
ful attention  to  facts,  or  otherwise  no  very  inconsiderable  num- 
ber of  persons  might  be  at  all  times  in  the  work-houses  and 
houses  of  corrections,  or  posted  in  licensed  houses.  One  half 
of  the  benefit  of  such  laws  is  the  just  and  well  founded  ter- 
ror they  excite,  and  the  good  influence  they  produce  in  de- 
terring persons  from  becoming  persons  of  the  above  descrip- 
tion ;  and  clearly  there  must  be  a  sufficient  execution  of  them 
to  keep  alive  this  fear.  On  the  whole,  it  is  questionable  if 
this  fear  is  sufficiently  kept  alive. 
Boct.lt Stud.  §  3.  By  34  Ed.  III.  no  man  under  pain  of  imprisonment 
10.  could  give  any  alms  to  any  valiant  beggars  able  to  labour,  to 

the  end  they  might  be  compelled  to  labour  for  their  living. 
This  was  deemed  a  good  law,  and  according  to  the  intent  of 
the  law  of  God  and  revelation. 

$  4.  The  French  Penal  Code  too  merits  attention,  which 
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enacts,  that  vagrancy  is  an  offence,  art.  269.  Art.  270,  "  those  Ch.  206. 
are  styled  vagrants  or  vagabonds  who  have  no  settled  domi-    Art.  5. 
cil,  nor  means  of  subsistence,  and  who  do  not  habitually  ex-  s^-vw 
excise  a  trade  or  profession     and  art.  271,  are  liable  to  im- 
prisonment and  to  be  at  the  disposal  of  the  government  after 
adjudged  such ;  art.  272,  if  aliens  may  be  sent  out  of  France. 
Art.  273,  but  one  may  be  bailed  by  a  solvent  citizen  &c.  Art. 
274,  to  282,  punishes  sturdy  beggars,  and  regulates  and  res* 
trains  other  begging. 
Art  5.  Play-houses. 

§  1.  In  this  description  may  be  included  stage-plays,  thea- 
tres, stages  fox  rope-dancers,  mountebanks,  &c.  Some  law- 
writers  rank  these,  as  well  as  inns  and  alehouses,  among  nu- 
sances ;  but  it  may  be  doubted  if  they  are  properly  nusances, 

§  2.  Tumbling  is  not  within  the  meaning  of  the  words,  and  6  D.  b  E. 
other  entertainments  of  the  stage,  which  words  followed  inter-  286- 
hide,  tragedy,  comedy,  opera,  play,  and  farce. 

§  3.  This  act  provides,  that  if  any  person  erect  any  house  Maw.  Act, 
or  building  "  for  the  purpose  of  having  the  same  used  or  im-  JJjJJh  w' 
proved  for  acting,  or  carrying  on  any  stage-play,  interlude,  or 
other  theatrical  entertainment,  in  any  county  in  this  Common- 
wealth, without  the  license*'  of  the  sessions,  obtained  on  the 
approbation  of  the  selectmen,  he  forfeits  not  exceeding  $200 
for  each  offence,  to  be  recovered  on  indictment  in  the  Su- 
preme Judicial  Court  to  the  use  of  the  State. 

§  4.  Section  2  in  like  manner  restrains  the  letting  for  gain, 
hire,  or  profit,  any  house  or  building,  or  allowing  any  house 
or  building  in  his  possession  to  be  used  for  profit  for  said  pur- 
poses, without  such  license  and  approbation,  on  penalty  of  a 
sum  not  exceeding  $500,  '*  for  each  and  every  time"  such 
house  &tc.  is  let  to  hire  or  suffered  to  be  so  used,  to  be  recov- 
ered on  indictment  in  the  Supreme  Judicial  Court,  to  the  use 
of  the  State. 

^  5.  Section  3  provides,  that  if  any  person,  "  act  or  carry 
on,  or  assist  in  acting  or  carrying  on,  for  profit,  gain,  or  valu- 
able consideration,  any  stage-play,  interlude,  or  other  theatri- 
cal entertainment,  in  any  house  or  building  or  other  place," 
without  such  license  so  obtained,  he  forfeits  not  exceeding 
$400  to  said  use  and  to  be  so  recovered. 

$  6.  Section  4  provides,  that  such  licenses  continue  in  force 
one  year  only,  but  may  be  anuually  renewed  on  such  appro- 
bation. 

$  7.  The  legislature  in  passing  this  act  recited,  "  that  many  Ma9g  Ac( 
and  great  mischiefs  arose  from  public  stage-plays,  interludes,  March  1750. 
and  other  theatrical  entertainments,  which  not  only  occasioned 
great  and  unnecessary  expenses  and  discouraged  industry  and 
frugality  ;  but  likewise  tended  generally  to  increase  immorali- 
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Ch.  206.  ty,  impiety,  and  contempt  of  religion  and  then  enacted 
Art,  6.    penalties  for  doing  or  performing  any  of  the  matters  and  things 

v-^v^^  specified  in  said  act  of  March  13,  1806  ; — penalties,  half  to 
the  government  and  half  to  the  informer, — and  also  might  be 
recovered  on  indictments,  fee.  This  law  was  absolute  and 
made  no  provision  for  any  licenses — was  continued  to  Nov.  I, 
1785,  and  then  expired.  There  had  been  like  laws  in  force 
previously  to  passing  this  act.  Except  from  1785  to  1806, 
play-houses  and  stage-plays  have  always  been  prohibited  in 
Massachusetts,  or  allowed  only  by  licenses,  as  above.  The 
laws  of  New  England  have  always  been  more  opposed  to 
them  than  those  of  other  parts  of  united  America.    A  feme 

licx "v  cV  fti  cover*  convicted  f°r  selling  gin  contrary  to  law,  on  the  princi- 
'  pie  she  can  act  independently  in  managing  bad  houses,  &c. 
Art.  6.  Luxury,    Luxury  in  every  State  is  closely  allied 
to  gaming,  plays,  intemperance,  and  other  matters  considered 
in  this  chapter.    This  also  is  viewed  as  an  offence  against 
public  economy,  and  usually  consists  in  extravagant  expenses, 
in  dress,  furniture,  carriages,  diet,  liquors,  &c.  &c.  and  some- 
times in  building.    The  evil  is  always  seen  by  all  men  of  dis- 
cernment to  exist  in  a  greater  or  less  degree  in  every  State. 
It  is  an  evil  that  has  strong  passions  to  support  it,  as  pride, 
love  of  show,  parade,  and  distinction,  often  a  spirit  of  rival- 
ship,  and  frequently  appetite ;  an  evil  that  brings  many  to 
want  and  poverty,  to  insolvencies  and  bankruptcies,  and  not  a 
few  to  our  poor-houses  to  be  a  burden  to  others ;  and  if  not  a 
burden  to  others  thus  directly,  great  numbers  become  incapa- 
ble of  bearing  any  part,  or  any  considerable  part  of  the  public 
burdens,  by  means  of  wasting  in  luxury  and  debauched  living 
their  property,  and  many  also  often  become  even  incapable  of 
business  by  means  of  luxury  or  of  intemperate  and  wasteful 
living.    The  evils  of  luxury  that  reduces  to  poverty  and  want, 
to  insolvencies  and  bankruptcies,  to  a  loss  of  health  aud 
strength,  are  admitted  and  lamented  by  all  thinking  men  ;  but 
there  is  a  sort  of  luxury,  a  sort  of  large  expense  in  living, 
about  which  there  has  been  and  probably  ever  will  be  much 
controversy.    Some  contend  it  is  useful  in  monarchies,  and 
some  few  even  in  republics,  in  order  to  scatter  and  diffuse  the 
wealth  of  the  rich,  which  otherwise  would  too  much  accumu- 
late ;  this  is  viewing  luxury  in  the  most  favourable  light ;  for 
it  rarely  confines  itself  to  scattering  this  surplus  wealth,  but  it 
often  wastes  a  mere  competency  and  the  poor  man's  dollar. 
Still,  however  great  the  evil  is  in  our  country,  it  is  a  serious 
question  if  any  sumptuary  laws  (more  than  we  have)  can  be 
enacted  to  any  useful  purpose  to  prevent  or  lessen  luxury. 
The  remedy  must  in  general  be  in  the  public  opinion  and  in 
the  manners  of  the  people.    There  are  now  in  the  United 
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States,  properly  speaking,  no  sumptuary  laws  against  luxury  Ch.  206. 
in  the  usual  acceptation  of  the  word.    Such  laws  were  once    Art,  7. 
tried  in  England  to  a  great  extent,  especially  in  the  reigns  of  v^*v^*w 
Edward  the  Third,  of  Edward  the  Fourth,  and  of  Henry  the 
Eighth,  against  piked  shoes,  short  doublets,  and  long  coats,  all 
of  which  were  repealed  by  statute  of  1  James  i.  c.  25.  But 
as  to  excess  in  diet  there  remains  in  force  one  ancient  statute, 
10  E.  III.  st.  3,  in  England. 

And  in  the  early  settlements  of  our  Colonies,  our  ancestors  Colony 
passed  sumptuary  laws  in  imitation  of  those  in  England,  not  so  Law'* 
much  however  to  restrain  real  expenees,  and  waste  of  estates, 
as  to  restrain  fashions,  especially  in  dress,  odious  to  the  puri- 
tanic sentiments  of  the  times ;  of  the  kind  were  their  laws 
punishing  bare  arms,  and  long  hair,  &c.  some  kinds  of  dres- 
ses showy  but  not  expensive,  Sic. 

Art.  7.  Federal  District,  retailing  in  fyc. ;  see  District  of 
Columbia  fyc. 

§  1 .  The  deft,  was  indicted  for  selling  spirituous  liquors  8  Maw.  R.72 
within  the  town  of  Springfield.  It  appeared  on  the  trial  that  77,Common- 
•this  was  done  in  the  Federal  district  in  that  town,  that  is,  the  *e  *'  ** 
offence  was  committed  upon  lands  which  had  been  purchased 
by  the  United  States,  for  the  purpose  of  erecting  arsenals  fee. 
to  which  the  consent  of  the  Commonwealth  was  granted,  by 
the  statute  of  1798,  c.  13.  Held,  the  court  of  the  Common- 
wealth cannot  take  cognizance  of  offences  so  committed. 
This  was  a  very  important  decision  ;  for  there  are  many  of 
these  districts  in  the  United  States.  The  decision  depended 
on  this  article  in  the  constitution  of  the  United  States,  to  wit, 
art.  1,  s.  8,  by  which  Congress  has  jurisdiction  "overall  pla- 
ces purchased  by  the  consent  of  the  legislature  of  the  State 
in  which  the  same  shall  be,  for  the  erection  of  fotts,  magazines, 
arsenals,  dock-yards,  and  other  needful  purposes;"  and  also  up- 
on these  lands  which  had  been  so  purchased  before  the  offence 
complained  of,  for  and  by  the  United  States,  by  such  consent 
of  the  State.  This  consent  of  the  State,  like  every  other, 
had  this  condition,  to  wit,  that  civil  and  criminal  process  of 
the  State  might  be  served  therein  by  the  officers  of  the  State. 
This  was  to  prevent  these  places  becoming  a  sanctuary  for 
debtors  and  criminals.  And,  said  the  court,  also,  these  offi- 
cers, in  executing  process  in  these  places,  "  act  under  tjie  au- 
thority of  the  United  States  :"  and  "  no  offences  committed 
within  that  territory  are  committed  against  the  laws  of  the 
Commonwealth."  Also  held,  the  inhabitants  of  this  territory, 
about  640  acres,  "  cannot  exercise  any  civil  or  political  privi- 
leges, under  the  laws  of  Massachusetts,  within  the  town  of 
Springfield  ;"  nor  are  they  bound  "  to  pay  any  taxes  imposed 
by"  the  authority  of  the  State,  "  nor  bound  by  any  of  its  laws." 

vol.  vii.  7 
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Ch.  206.  On  the  whole  it  was  held,  the  Federal  jurisdiction  was  ex- 
Art.  7.  elusive. 

v^»v^^>     $  2.  A  State  statute  gave  power  to  commissioners  to  resell 
^Oneai'e5©'  ^anc^8»  0n  Washington  city,)  on  the  first  buyer's  failing  &c. 
TborntoV  *  Held,  they  could  resell  but  once  ;  and  by  selling  a  third  time 
they  precluded  themselves  setting  up  the  second  sale  ;  and 
the  second  purchaser,  by  making  this  defence,  confirmed  the 
third  purchaser's  bargain. 

§  3.  As  to  the  offences  and  laws,  stated  in  this  chapter,  it  is 
to  be  observed  that  the  judicial  proceedings  are  so  few,  to  bo 
found,  and  of  such  a  nature,  that  the  law  on  each  subject  is 
not  to  be  learnt  from  them  in  any  considerable  degree,  but 
mainly  from  the  statutes  themselves ;  therefore  it  has  been 
necessary  to  cite  tbem  more  at  large  than  in  most  oilier  cases, 
as  almost  the  only  way  to  shew  what  the  law  is,  in  relation  to 
licensed  houses  and  places,  idle,  poor,  and  vicious  persons, 
games  and  plays,  work-houses,  houses,  of  correction,  and  the 
descriptions  of  persons  punishable  in  them,  luxuries,  fcc.  men- 
tioned in  this  chapter.    And  though  these  kinds  of  laws  do 
not  often  give  rise  to  important  judicial  decisions,  yet  they 
are  very  interesting,  as  they  respect  the  morals,  the  economy, 
and  good  order  of  society,  and  therefore  to  be  read  and  care- 
fully attended  to  by  all.    So  very  often  the  meaning  of  the 
law  on  a  subject  best  appears,  and  this  most  concisely,  in  cit- 
ing the  essential  parts  of  the  indictment  or  declaration ;  for 
usually  more  accuracy  and  more  attention  have  been  bestow- 
ed on  settled  forms  in  pleadings  than  on  any  other  parts  of 
the  law.    The  laws,  too,  abridged  or  cited  in  this  and  some 
preceding  chapters,  in  criminal  matters,  ought  not  to  be  omit- 
ted, because  they  shew  clearly  the  attention  that  has  been 
paid  to  the  morals  and  good  order  of  the  people  ;  and  many 
of  these  laws  are  in  substance  those  of  other  States,  all  being 
derived  mainly  from  the  same  source,  the  English  code.  As 
every  well  governed  state  must  have  such  laws,  and  as  they 
constantly  affect  the  mass  of  the  people,  and  their  daily 
concerns,  they  are  of  more  importance  than  is  generally  im- 
agined.   These  remarks  apply  to  the  laws  stated  in  several 
other  chapters,  in  which  statutes  enacted  for  the  punishment 
of  offences  are  cited  or  abridged.    Also  it  is  in  conformity  to 
the  plan  of  this  work,  to  include  in  it  a  material  portion  of 
American  law  on  every  subject. 
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CHAPTER  CCV1I. 


LIBELS. 
Art.  1.  General  principles. 

§  1.  Libels  have  been  considered  already  somewhat  at 
large,  io  Ch.  63,  in  which  civil  actions  for  defamation  and  li- 
bels were  treated  of.    In  that  chapter  a  libel  was  defined,  and 
the  nature  of  it  described.    It  was  also  then  stated,  that  if 
one  print  and  publish  a  libel,  he  may  be  not  only  sued  in  a 
civil  action  for  damages,  by  the  party  injured,  but  also  may 
be  indicted,  because  every  libel  has  a  tendency  to  a  breach  of 
the  peace,  and  to  provoke  others  to  break  it ;  which  offence, 
eriminaliter,  is  the  same,  whether  the  matter  in  the  libel  be 
true  or  false.    And  whether  a  libel  or  not,  is  a  question  of 
law.    And  many  other  essential  matters  as  to  libels,  were  in 
that  chapter  considered — as  what  amounts  to  a  libel  j  what  to 
a  publication  of  it ;  what  is  not  a  libel,  or  a  publication,  fee. 
It  then  remains  only  to  consider  briefly  libels  as  indictable  of- 
fences against  the  public  peace.     It  is  often  difficult  in  a  free 
country  to  draw  the  true  line  between  a  libel  indictable  and  a 
publication  to  be  allowed  as  a  fair  investigation  of  public 
measures,  and  of  the  characters  of  public  men.  Without 
free  investigation  on  the  one  hand,  by  means  of  the  press, 
liberty  cannot  be  preserved  ;  nor  can  it,  or  government,  be 
secured  on  the  other,  if  every  character  and  public  measure 
is  to  be  maliciously  misrepresented,  by  means  of  publications 
from  the  press.    The  sound  principles  of  common  and  good 
sense,  candor,  and  enlightened  moderation,  must  draw  this 
line  of  distinction.    The  falsehood  of  a  libel  is  material ;  its 
pernicious  tendency  is  more  so.    For  even  a  libel  that  is  true 
may  be  so  written  and  conducted  as  to  produce  a  vast  deal  of 
public  mischief,  and  no  public  good  at  all ;  the  manner  there- 
fore in  conducting  a  libel  or  publication,  is  very  essential,  as 
well  as  the  matter.    From  this  manner  then  a  libel,  true  in 
fact,  may  have  a  great  and  pernicious  tendency  to  excite  ani- 
mosities in  the  State,  and  to  disturb  the  public  peace.  The 
freedom  of  the  press  is  well  preserved  whenever  the  party  is 
allowed  to  publish  the  trvth,  with  candor  and  fairness,  and  in 
a  manner  shewing  his  object  is  the  public  good,  and  not  to 
viKfy  character,  or  to  make  a  measure  odious,  merely  because 
not  adopted  by  his  party,  or  by  particular  men.    All  agree 
that  the  freedom  of  the  press  is  to  be  preserved,  and  that  the 
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Ch.  207.  licentiousness  of  it  is  to  be  punished  ;  the  question  of  difficul- 
Art.  1.    ty  then  is,  when  is  it  used  in  a  licentious  manner  or  not? 

This  question  will  ever  depend  materially  on  the  character  of 
the  publication,  and  circumstances  of  the  particular  case,  as 
tried  and  examined  on  the  grounds  of  our  common  law. 

§  2.  Our  law  of  libel  seems  to  have  existed  lime  out  of 
mind  ;  and  to  have  been  mentioned  as  having  had  distinct 
existence,  but  however  as  a  part  of  the  common  law,  and  as 
a  peculiar  and  important  branch  of  it.     It  does  not  forbid  a 
simple  act,  as  the  law  prohibits  an  assault,  or  a  larceny  ;  but 
the  law  of  libel  aims  to  prevent  wrong  in  the  principle  ;  for 
an  injury  by  libel  involves  in  it  such  a  vast  variety  ol  circum- 
stances that  it  is  indefinable.    The  same  act,  in  one  state  of 
things,  may  be  innocent,  as  when  done  by  accident  or  mistake, 
without  malice  or  evil  intent ;  and  in  another  state  of  things 
it  may  be  criminal,  as  where  it  is  done  intending  to  injure. 
1  D.&E.751.     §  3.  As  injuries  by  libel  are  infinitely  various,  so  are  the 
— u°Modw  wron6s  an(*  °fl*ences  caused  by  it.    The  libeller  may  say  his 
tic.  tc.°;  but        is  true,  as  it  respects  damages  to  the  individuals  affected 
stra.  898—  by  it ;  but  not  as  it  respects  the  public,  at  common  law,  be- 

beil^ao  861.  cause  a  *^el  lhal  is  true  tentis  as  muc*!  to  dislurD  tDe  peace 
'      of  society,  and  to  produce  public  evil,  as  a  libel  which  is 

false,  and  often  more.  But  statutes  and  State  constitutions 
have  allowed  the  truth  to  be  given  in  evidence,  even  in  crim- 
inal suits,  as  in  the  Uuited  States  sedition  act  of  1798;  as  in 
New  York,  New  Jersey,  Ohio,  Kentucky,  he.  This  may  be 
very  right  where  the  truth  is  honestly  told,  and  with  good  in- 
tentions  mr  but  beyond  all  doubt,  the  truth  may  be,  and  often  is, 
told  maliciously,  and  with  an  evil  intent ;  and  the  truth,  mali- 
ciously told,  and  especially  printed  and  published,  may  be  no 
better  than  falsehood.  The  common  law,  solely  to  preserve 
the  public,  peace,  punishes  a  libel  that  is  true. 

^  4.  He  who  libels  another,  accuses,  tries,  and  punishes 
him,  and  unheard.  Here  a  violation  of  the  soundest  princi- 
ple is  added  to  personal  injury. 

Ld  Raym  §  ^'  ^n  tue  ra'^cst  state  °f  tne  Roman  law,  libels  against 
'lis.  the  state  were  severely  punished.     The  same  was  the  case 

at  Athens.  And  Lord  Holt  observed,  that  "  libelling  against 
a  private  man,  is  a  moral  offence  ;  but  when  against  the  gov- 
ernment it  tends  to  the  destruction  of  it."  "  This  notion  of  li- 
belling is  as  old  as  the  common  law."  And  Lord  Mansfield, 
speaking  of  the  liberty  of  the  press  &tc,  said,  "  to  be  free  is 
to  live  under  a  government  by  law  ; — the  liberty  of  the  press 
consists  in  printing  without  any  previous  license,  subject  to 
the  consequences  of  law ; — the  licentiousness  of  the  press  is 
Pandora's  box,  the  source  of  every  evil." 
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6.  Lord  Camden,  speaking  of  libels,  said,  "  all  govern-  Ch.  207. 
ments  must  set  their  faces  against  them      "  and  it"  juries  do    Art.  2. 
not  prevent  tbem,  they  may  prove  fatal  to  liberty,  destroy  gov-  s^^^j 
eminent,  and  introduce  anarchy."    The  truth  told  with  hon-  2  Wi,s- 292- 
est  and  fair  intentions  is  never  a  libel,  except  where  it  tends 
to  provoke  a  breach  of  the  peace,  and  on  this  account  only 
is  the  libel  publicly  prosecuted.     Hamilton,  whose  opinion 
was  approved,  said,  "  the  liberty  of  the  press  consists  in  the 
right  to  publish,  with  impunity,  truth  with  good  motives  and 
for  justifiable  ends,  whether  it  respect  government,  magistra- 
cy, or  individuals."    A  piece  written  with  good  motives,  and 
on  a  proper  occasion,  rarely  provokes  a  breach  of  the  peace, 
or  tends  to  it. 

$  7.  In  fact  every  writing  which  is  understood  to  impute  to  1 1  Mod.  86, 
one  scandal,  reproach,  and  ridicule,  is  a  libel,  though  the  lan-  Queen  r. 
guage  may  be  disguised  ;  for  the  law  is  not  to  be  evaded  or  HotT'Sift!— « 
defrauded  by  scandalizing,  ridiculing,  or  debasing  a  person,  Roll.  R.  945. 
in  a  mysterious  manner.  So  writing  ironically  may  be  a  libel. 

§  S.  This  code  goes  a  little  further,  as  to  slander  and  cal-  French 
umny,  than  our  common  law,  and  perhaps  very  properly,  as  Penni  Code, 
this  code  punishes  any  act,  which,  if  true,  would  expose  the  ttrt*  ^ ' 378 
person  to  correctional  punishment,  or  merely  to  the  contempt 
or  hatred  of  his  fellow  citizens.    But  if  the  charge  or  impu- 
tation made  against  a  person,  be  legally  proved,  its  author 
shall  not  be  subject  to  punishment ;  but  legal  proof  is  only 
such  as  results  from  a  judgment,  or  other  authenlic  acts,  or 
instrument  in  writing. 

Akt.  2.  Indictment  for  libels. 

$  1.  In  Ch.  63,  several  cases  of  indictments  and  iuforma-  See  Con- 
tions  were  stated,  as  Rex  r.  Woodfall,  v.  Paine,  v.  Benfield,  j^^i?^ 
r.  Waite,  e.  Topsham,  t>.  Woolston,  v.  Watson,  ».  Alme  &  al.,  |y>  352, 357. 
v.  Home  ;  also  Commonwealth  0.  Clap,  and  r.  Carlton.  Evi-  — 1  sira.416. 
dence  must  prove  the  substance  of  the  libel  as  laid.  Sauud. 

$  2.  Indictments  for  libels  supported  or  not. 

An  indictment  for  a  libel  may  be  supported,  if  the  meaning 

be  clear  to  the  jury,  though  facts  may  be  mistaken,  or  letters  m«*nmiV» 

in  words  be  omitted.    Tenor  means  a  true  copy  as  to  words  352— 8Co.78. 
written,  not  as  to  words  spoken.   See  Ch.  63,  a.  6,  &c. ;  aud 
Cro.  El.  224,  503 ;  2  Salk.  660,  663. 

§  3.  In  this  case,  Mary  Jerome,  a  Quaker,  less  rigid  than  1  w-  Bl.  38fi, 
her  brethren,  according  to  their  usual  discipline,  was  first  ad-  Hart.-!."?  * 
raooished  for  frequenting  balls  and  concerts  ;  then  they  sent  Wentw.  199 
deputies  to  her,  and  lastly  expelled  her  ;  and  entered  for  a  J°  q2^^™' 
reason,  in  their  books,  "  for  not  practising  the  duty  of  self-  4<ys.— Stra. 
denial ;"  this  was  signed  by  the  deft,  Hart,  their  clerk.    On  636.-- 1  Burr, 
her  request  he  sent  her  a  copy  ;  this  was  his  only  act  of  pub-  ~Hob 
lication  proved.    For  this  he  was  indicted,  and  found  guilty. 
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Ch.  207.  New  trial  was  granted  ;  for  this  was  not  a  libel  indictable  ; 

Art.  2.    the  deft's.  entry  was  according  to  the  usage  of  bis  office  and 
\^r^J  society,  and  he  mado  no  publication  but  at  her  request, 
g  D.&E  293,     $  4.  In  this  case  a  report  of  a  committee  of  the  House  of 
Rfqd7ctVi!ifai  ^ommons  wos  made,  that  reflected  on  the  character  of  an  in- 
&.  informa-    dividual,  J.  Home  Tooke,  and  accepted  by  the  house.  The 
lions  for  sun-  deft,  published  a  true  copy  of  a  paragraph  of  this  report, 
see  Ch?2l8,  tnouSn  not  authorized  to  do  it.  The  paragraph  complained  of, 
219.— '     '  and  under  the  title,  "attempts  to  assemble  a  convention  of 
Libels" m    the  PeoPle  of  England,'*  was  as  follows :  "  Some  of  the  per- 
J  Dail!  919.   8008  90  arrested  were  prosecuted  for  high  treason.    A  grand 
jury,  for  the  county  of  Middlesex,  found  a  bill  against  Thom- 
as Hardy,  the  secretary  of  the  London  Corresponding  Society, 
and  eleven  others ;  three  of  the  persons  so  indicted,  namely, 
Thomas  Hardy,  John  Home  Tooke,  and  John  Tbelwal), 
were  tried,  and  on  their  trials  were  acquitted  of  the  charge  in 
the  indictment.    But  the  evidence  given  on  those  trials  estab- 
lished, in  the  clearest  manner,  the  grounds  on  wbicb  the  com- 
mittees of  the  two  Houses  of  Parliament  had  formed  their 
report  in  1794  ;  and  shewed,  beyond  a  possibility  of  doubt, 
that  the  views  of  these  persons  and  their  confederates  were, 
in  their  nature,  completely  hostile  to  the  existing  government 
and  constitution  of  the  kingdom,  and  went  directly  to  the  sub- 
version of  every  established  and  legitimate  authority."  The 
House  entered  this  report  on  their  journal,  and  ordered  as 
many  printed  copies  as  were  wanted  for  the  use  of  the  mem- 
bers. 

Held,  this  is  no  foundation  for  an  information  or  an  indict- 
ment against  the  deft,  for  publishing  a  libel ;  for  it  is  impossi- 
ble to  admit  the  proceedings  of  cither  branch  of  the  legisla- 
ture is  a  libel ;  then  it  cannot  be  the  foundation  of  a  criminal 
proceeding.  In  Rex  «.  Williams,  the  paper  published  and  re- 
lied on,  was  that  of  an  individual ;  "  but  this  is  a  proceed- 
ing of  one  branch  of  the  legislature,  and  therefore  we  cannot 
inquire  into  it."  "  It  is  a  proceeding  of  those  who,  by  the 
constitution,  are  the  guardians  of  the  liberties  of  the  sub- 
ject ;  and  we  cannot  say  any  part  of  that  proceeding  is  a 
iibel ;"  per  Lord  Kenyon.  The  court,  in  this,  went  on  the 
ground  that  as  this  act  of  a  branch  of  the  legislature  could 
not,  as  such,  be  a  libel,  the  deft,  could  not  be  guilty  of  a 
libel  for  publishing  a  true  copy  of  it,  though  he  did  it  without 
authority  from  that  branch  :  but  otherwise  perhaps  had  be 
not  published  a  true  copy.  And  the  court  thought  it  was  eve- 
ry day's  practice  for  individuals,  of  their  own  accord,  to  pub- 
lish the  true  proceedings  of  the  courts  of  justice,  though  tbey 
reflected  on  individuals;  and  that  such  publications,  truly  made, 
are  for  the  public  good,  and  more  than  balance  the  inconven- 
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ence  to  the  individuals  concerned.    Though  the  members  of  Ch.  207. 
a  legislature  may,  in  speaking  therein,  reflect  on  individuals,    Art,  3. 
they  have  no  right  to  publish  such  speeches.   Holt  on  Libels,  v^Ws 
201  &c. 

$  5.  But  it  is  a  libel,  if  A  delivers  a  writing  to  a  parson  to  be  i  sid.  219, 
published  in  a  church,  which  says,  bewail  the  sodomy  and  271 — 6  Mod. 
wickedness  in  this  city,  which  go  unpunished  6y  the  magistrate,  gys^ifn"  ^, 
though  it  does  not  say,  the  magistrate  knew  it.    So  to  write  201. — 1  D.  & 
to  one,  accusing  him  of  cheating,  is  a  libel,— or  of  swindling.  E-  "48-— 

$  6.  A  man  is  not  indictable  for  a  libel  if  he  do  not  contrive  9c©. 59.-2 
it,  nor  procure  it  to  be  composed,  nor  publish  it  knowing  it  to  sira.  789.— 
be  a  libel.    An  obscene  book  is  punishable  as  a  libel.  So  for  3 1^™  4||4~" 
sending  Lord  Halifax  a  license  to  keep  a  public  house,  a  per-  r«x  r.'ormo. 
son  of  his  dignity.    But  not  a  writing  that  inveighs  against  jr!^os(\k 
mankind  in  general,  or  against  a  particular  order  of  men  ;  to  r.'waiter!^ 
be  a  libel,  it  must  descend  to  particulars,  and  individuals.  7  E««t,  493, 
1  Lord  Raym.  486.  And  see  Jones  r.  Randall.   But  not  a 
libel  to  publish  a  true  account  of  the  proceedings  of  a  court  of  Johns,  it. 
justice,  however  injurious  to  the  character  of  an  individual  as  204. 
respects  a  civil  action.  Rex  v.  Wright.  But  is  a  libel  to  publish 
a  highly  coloured  account  of  judicial  proceedings,  mixed  with 
the  party's  own  observations  and  conclusions  on  the  court's 
doings,  containing  an  insinuation  that  the  pit.  had  committed 
perjury.   Holt  on  Libels,  168  to  176. 

Art.  3.  Evidence, 

$  1.  The  whole  libel  need  not  be  stated  in  the  indictment ;  1  W.  Raym. 

•  p  •  •  •  •        414  The 

but  11  any  part  of  it  qualifies  the  rest,  this  part  may  be  given  Kin'g  p 
in  evidence.    The  essence  of  a  libel  consists  in  the  writing.  Bear. 
It  is  also  criminal  to  copy  a  libel. 

^  2.  In  an  indictment  for  a  libel  the  offence  need  not  be  j^j1^ 
charged  as  having  been  committed  vi  et  armis, — nor  that  _Hoit  £;.;j? 
the  libellous  matter  is  false, — nor  previous  good  character. 

§  3.  Hall  was  prosecuted  for  a  libel  against  the  doctrine  <>/*  ?tra.  4i«, 
the  Trinity,    A  witness  testified  it  was  shewn  to  the  deft.  a^fis, 
"  who  owned  himself  the  author  of  that  book,  errors  of  the  a  a,  s  n  — ■ 
press  and  some  small  variations  excepted. "    Held,  this  con-  ™^L»- 
fession  entitled  the  Attorney  General  to  read  the  book,  though  yj£ 
the  confession  was  not  absolute.    And  it  Was  enough  to  put  3u7. 
the  deft,  to  shew  there  were  material  variances. 

$  4.  In  point  of  law,  the  purchasing  the  pamphlet  (libel  in-  *>  Bun-  2^86, 
dieted)  in  the  public  open  shop  of  a  known  professed  bookseller  TOon-l^Ld 
and  publisher  of  pamphlets,  of  a  person  acting  in  the  shop,  prima  Raym.  18,49. 
facie,  is  evidence  of  a  publication  by  the  master  himself  ;  but  ~£°Ph 13&- 
that  is  liable  to  be  contradicted  where  the  fact  will  bear  it,  by  456._3Ler 
contrary  evidence,  tending  to  exculpate  him,  and  to  shew  he  138. 
was  not  privy  or  assenting  to  it,  or  encouraging  it.    But  the 
deft,  offered  no  evideuce  to  repel  this  presumption. 
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Ch.  207.  §  5.  In  this  case  the  deft,  was  indicted  for  a  libel.  Two 
Art.  4.    important  questions  were  made  in  it  in  the  Supreme  Court  in 

v-^*v-^/  New  York:  1.  Can  the  deft,  give  the  truth  in  evidence,  in 
337>hTheCtt9  jusl^cal*on  -  2*  Are  tne  jury  to  decide  both  on  the  law  and 
People  p.  the  fact  ?  Neither,  it  is  understood,  is  a  question  in  this 
Crosweil.—   State.  Here  the  truth  cannot  be  given  in  evidence  in  justifica- 

?ioTonHU-   t*on*   ^ee  ^n(*  tne  )arY  must  decide  both  on  the 

bels.  173.—   law  and  the  fact,  when  both  are  involved  in  the  general  issue, 

486*518  R|  °°  wn'c^  l'ie)'       l'ie'r  veri^ct-   For  other  cases  of  evidence 
Binney.floi.  on  bbels  &:c  sec  Ch.  C3,  and  chapters  as  to  evidence,  sundry 
— s  Bioney,   places.    In  what  sense  the  jury  decide  the  law,  see  in  Chase's 
case,  Ch.  222. 

3  John?.  Cn*.     $  o\  Is  a  libel  to  charge  a  counsellor  at  law  with  offering 
VMy  Riges  v.  himself  a  witness,  in  order  to  disclose  the  secrets  of  his  client : 
Dentiiston.    go  Qne^  gg  a  cornmjss}oner  0f  bankruptcy,  with  wilfully  per- 
verting the  law,  and  oppression. 

Art.  4.   Pleadings  in  cases  of  indictments  fyc.for  libels  fyc. 
See  Ch.  63. 

l* Mjiuietr"  ^  ^'  It  is  no  excuse  or  plea,  that  the  publisher  of  a  libel  is 
Sel/iiau.       ignorant  of  its  contents  ;  nor  is  it  any  plea  or  justification  for 

publishing  a  libel,  that  the  publisher  is  in  custody. 
Loin,  759,        ^  2.  But  the  publisher's  being  ignorant  of  its  contents  may 
UarM  WU    ^e  m  m'l'Sation  °f  tne  punishment,  though  it  cannot  give  him 

any  plea  of  justification. 
2  WW*.  151,      §  3.  An  important  principle  was  settled  in  this  case  ;  that 

wnkes—     *s'  *^  a  mnn  ^e  arre€ted  on  a  warrant  for  being  the  author  of 
M'i\Qliy,443,  a  libel,  he  may  plead  his  privilege  of  exemption  from  arrest 
449— 2  New  }n  sucn  case,  (as  privilege  of  parliament)  by  which  he  is  ex- 
Ea^404*L_  cnipted  from  arrests  in  all  cases,  except  for  treason,  felony, 
Holt  on  Li-    and  artual  breach  of  the  peace,  and  on  the  ground,  if  the 
ssa' 278'      aulnor  of  ihe  libel,  it  is  only  a  misdemeanor,  and  not  a  breach 
of  the  peace,  or  any  of  said  three  crimes.    It  must  be  an 
artual  breach  of  the  peace  that  makes  the  privilege  of  no 
avail,  and  though  a  libel  tends  to  a  breach  of  the  peace,  it  is 
clear  it  is  not  an  actual  breach  of  it.    And  upon  the  same 
principle,  if  surety  of  the  peace  is  required  of  a  libeller,  he 
may  plead  his  privilege  as  an  exemption  from  finding  such 
surety,  if  such  privileged  person. 
Aiit.  5.  Mail. 

ACM°fAH?l"  ^  1 '  I*000'"©  tne  ma'l  kc.  is  by  the  19th  sect,  of  tins  act, 
So/ltJio!  punished  by  imprisonment  &c.  This  sect,  enacts,  *'  if  any 
person  shall  rob  any  carrier  of  the  mail  of  the  United  States, 
or  other  person  intrusted  therewith,  of  such  mail  or  of  part 
thereof,"  the  offender  shall  be  imprisoned  not  exceeding  ten 
years  ;  on  second  conviction,  death.  "  Or  if  in  effecting  such 
robbery  of  the  mail  the  first  time,  the  offender  shall  wound 
the  person  having  the  custody  thereof,  or  put  bis  life  in 
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jeopardy,  by  the  use  of  dangerous  weapons,  such  offender  or  Ch.  207. 
offenders  shall  suffer  death."  And  if  any  one  attempt  to  rob  Art.  5. 
the  mail,  44  by  assaulting  the  person  having  the  custody  there-  s^*v-^> 
of,  shooting  at  him  or  his  horse  or  mule,  or  threatening  him 
with  dangerous  weapons,  and  the  robbery  is  not  effected,"  the 
offender  shall  be  punished  by  imprisonment,  not  above  three 
years.  44  And  if  any  person  shall  steal  the  mail,  or  shall  steal 
or  take  from,  or  out  of  any  mail,  or  from  or  out  of  any  post- 
office,  any  letter  or  packet,  or  if  any  person  shall  take  the 
mail,  or  any  letter  or  packet  therefrom,  or  from  any  post- 
office,  whether  with  or  without  the  consent  of  the  person 
having  custody  thereof,  and  shall  open,  embezzle,  or  destroy 
any  such  mail,  letter,  or  packet,  the  same  containing  any  ar- 
ticle of  value,  or  evidence  of  any  debt,  due,  demand,  right,  or 
claim,  or  any  release,  receipt,  acquittance,  or  discharge,  or 
any  other  article,  paper,  or  thing  mentioned  and  described  in 
the  18th  sect,  of  this  act;  or  if  any  person  shall  by  fraud  or 
deception,  obtain  from  any  person,  having  custody  thereof, 
any  mail,  letter,  or  packet,  containing  any  article  of  value  or 
evidence  thereof,  or  either  of  the  writings  referred  to,  or  next 
above  mentioned,  such  offender  or  offenders,  on  conviction 
thereof,  snail  be  imprisoned  not  exceeding  seven  years." 
44  And  if  any  person  shall  take  any  letter  or  packet,  not  con- 
taining any  article  of  value  or  evidence  thereof,  out  of  a  post- 
office,  or  shall  open  any  letter  or  packet  which  shall  have 
been  in  any  postoffice,  or  in  the  custody  of  a  mail-carrier, 
before  it  shall  have  been  delivered  to  the  person  to  whom  it 
is  directed,  with  design  to  obstruct  the  correspondence,  to  pry 
into  another's  business  or  secrets,  or  shall  secrete,  embezzle, 
or  destroy  any  such  mail,  letter,  or  packet,  such  offender,  on 
conviction,  shall  pay  for  every  such  offence,  a  sum  not  exceed- 
ing $500." 

^  2.  Sect.  20  enacts,  44  if  any  person  shall  rip,  cut,  tear, 
burn,  or  otherwise  injure  any  portmanteau,  valise,  or  other 
bag  used  or  designed  to  be  used  by  any  person  acting  under 
the  authority  of  the  postmaster  general,  or  any  person  in 
whom  his  powers  are  vested,  in  the  conveyance  of  any  mail, 
letter,  packet,  newspaper,  or  pamphlet,  or  shall  draw  or  break 
any  staple,  or  loose  any  part  of  any  lock,  chain,  or  strap,  at- 
tached or  belonging  to  any  such  valise,  portmanteau,  or  bag, 
with  intent  to  rob  or  steal  any  mail,  letter,  packet,  newspaper, 
or  pamphlet,  or  to  render  either  of  the  same  insecure,"  every 
offender,  for  each  offence,  forfeits  not  above  $500,  or  be  im- 
prisoned not  above  three  years. 

§  3.  Sect.  18  ena<  ts,  if  any  one  employed  in  the  post- 
office  44  shall  unlawfully  detain,  delay,  or  open  any  letter, 
packet,  bag,  or  mail  of  letters,  with  which  he  shall  be  intrusted, 

vol.  vit. 
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Cr.  207.  or  which  shall  have  come  to  his  possession,  and  which  are 
Art.  5.    intended  to  be  conveyed  by  post,  or  if  any  such  person  shall 

^S*Y*\J  secrete,  embezzle,  or  destroy  any  letter  or  packet  intrusted 
to  him  as  aforesaid,  and  which  shall  not  contain  any  security 
for  or  assurance  relating  to  money  as  herein  after  described," 
the  offender  for  each  offence  shall  be  fined  not  above  $300, 
or  imprisoned  not  above  six  months,  or  both  :  "  And  if  any 
person  employed  as  aforesaid,  shall  secrete,  embezzle,  or 
destroy  any  letter,  packet,  bag,  or  mail  of  letters  with  which 
he  shall  be  intrusted,  or  which  shall  have  come  to  his  posses- 
sion, and  are  intended  to  be  conveyed  by  post,  containing  any 
bank  note  or  bank  post-bill,  bill  of  exchange,  warrant  of  the 
treasury  of  the  United  States,  note  of  assignment  of  stock  in 
the  funds,  letters  of  attorney  for  receiving  annuities  or  dividends, 
or  for  selling  stock  in  the  funds,  or  for  receiving  the  interest  there* 
of,  or  any  letter  of  credit,  or  note  for  or  relating  to  payment  of 
monies,  or  any  bond  or  warrant,  draft,  bill,  or  promissory  note, 
covenant,  contract,  or  agreement  whatsoever  for  or  relating  to 
the  payment  of  money,  or  the  delivery  of  any  article  of  value, 
or  the  performance  of  any  act,  matter,  or  thing,  or  any  receipt, 
release,  acquittance,  or  discharge  of  or  from  any  debt,  cove- 
nant, or  demand,  or  any  part  thereof,  or  any  copy  of  any 
record  of  any  judgment  or  decree  in  any  court  of  law  or 
chancery,  or  any  execution  which  may  have  issued  thereon, 
or  any  copy  of  any  other  record,  or  any  other  article  of  value, 
or  any  writing  representing  the  same ;  or  if  any  such  person 
employed  as  aforesaid,  shall  steal  or  take  any  of  the  same  out 
of  any  letter,  packet,  bag,  or  mail  of  letters,  that  shall  come  to 
his  possession,  he  shall,  on  conviction  for  any  such  offence,  be 
imprisoned  not  exceeding  ten  years."  This  sect,  also  punishes 
any  mail-carrier  for  deserting  the  mail,  and  not  delivering  it 
according  to  his  duty,  with  fine,  not  exceeding  $500. 

§  4.  Sect.  7  punishes  every  one  for  knowingly  and  wilfully 
obstructing  the  mail,  with  fine  not  above  $100 ;  each  ferry- 
man $10  for  every  ten  minutes'  delay, — are  several  other 
penalties  in  this  act. 


Digitized  by  Google 


NUSANCES.  59 


CHAPTER  CCVIII. 


NUSANCES  — BONFIRES,  PAGEANT  SHOWS,  fcc 

Art.  1.  §  1.  Nusances  are  of  various  kinds,  as  bonfires,  Sectbean- 
fire-works,  squibs,  &c.  bridges  out  of  repair,  eavesdroppers,  JJJJl,^1^ 
fish-acts  obstructed,  ferries  negligently  kept,  highways  out  of  hun,  43  to  60. 
repair,  borse-racing,  lotteries,  offensive  trades,  unwholesome 
provisions. 

Act  of  Maine  for  the  prevention  and  removal  of  nusances, 
Cb  211.  See  the  writ  quod  permittat,  Bohun,  56,  61 ; 
F.  N.  B.  125. 

^  2.  These  are  all  against  the  public  police  and  economy,  Indictments, 
and  deserve  the  constant  attention  of  legislators,  and  of  those  £^0VV227tw' 
who  execute  the  laws.    This,  as  already  observed,  is  a  very  cro.  c.  c' 
important  and  extensive  branch  of  the  law;  for,  strictly,  61 
whatever  annoys  or  damages  another,  or  the  public,  is  a  nu-  £,?,"'»"*!.  fOP 
sance,  and  may  be  removed  by  the  party  aggrieved,  in  a  52£to 
peaceable  manner.    Nusances  are  private  or  public.    Pri-  «lftUK,,ter- 
vate  nusances  (and  with  them,  in  some  measure,  public  ones,)  public  mar- 
have  been  already  considered  in  Ch.  74  &c. ;  there  the  na-  ket,Cro.c. 
ture  of  nusances  in  the  air,  to  houses,  by  overhanging,  stop-  c*  * ly' 
ping  lights,  and  corrupting  the  air.    Nusances  to  lands,  to  in- 
corporeal hereditaments,  by  unwholesome  trades,  &c.  &c. 
were  largely  considered  as  the  grounds  of  civil  actions,  and 
as  private  injuries  ;  and  the  substances  of  most  of  the  statutes 
relating  to  nusances  were  cited.    Hence  little  more  remains 
to  be  done  in  this  chapter  than  to  attend  to  the  public  offences, 
and  the  indictments  for,  and  the  punishments  of  tbem,  when 
the  State  is  prosecutor.    Indictment  for  placing  carrion  near 
the  highway,  4  Wentw.  215, 219. 

Art.  2.  Bonfires,  cr acker s,  fire-work*,  squibs,  rockets,  pa- 
geant shews,  tifc.  setting  fires  to  woods. 

Section  8  enacts,  if  any  person  "  ride  with  a  naked  scythe,  ?JaM10A.ci^ 
on  the  highways,  or  through  any  lanes,  streets,  or  alleys,"    ar*  ' 
forfeits  $2. 

Section  9  enacts,  "  that  if  any  three  or  more  persons,  be-  ^IaJI^iAct' 
ing  any  or  all  of  them  armed  with  sticks,  clubs,  or  any  kind 
of  weapons,  or  being  in  any  manner  disguised,  shall  assemble 
together,  having  any  imagery  or  pageantry,  as  a  public  shew, 
in  any  of  the  streets  or  lanes,  in  any  town  or  district  in  this 
Commonwealth  ;  or  if  any  person  or  persons  of  or  belonging 
to  any  company,  having  any  kind  of  imagery  or  pageantry  for 
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Ch.  209.  a  public  shew,  shall,  by  menaces  or  otherwise,  exact,  require, 
Art,  3.    demand,  or  ask  any  mouey,  or  other  thing  of  value,  from  any 

v-^v^^/  person  in  the  streets,  lanes,  or  houses,  in  any  such  town  or  dis- 
trict, every  person  being  of,  or  assembled  with,  such  compa- 
ny, shall  for  each  offence  forfeit  and  pay  $8,  or  be  imprison- 
ed not  exceeding  one  month." 

Section  10  enacts,  "that  if  any  persons  to  the  number  of 
three  or  more,  between  sunsetting  and  sunrising,  being  assem- 
bled together  in  any  of  the  streets  or  lanes  in  any  town  or 
district,  shall  have  any  kind  of  imagery  or  pageantry,  for  a 
public  shew,  although  none  of  the  company  so  assembled  shall 
be  armed  or  disguised,  shall  exact,  demand,  or  ask  any  mon- 
ey, or  other  thing  of  value,  every  person  being  of  such  com- 
pany shall  forfeit  and  pay  the  sum  of  eight  dollars,  or  be  im- 
prisoned not  exceeding  one  month." 

Section  1 1  enacts,  "  that  if  any  person  or  persons  shall 
set  fire  to  any  pile  or  combustible,  or  be  any  way  concerned 
in  causing  or  making  a  bonfire,  in  any  street  or  lane,  or  any 
other  part  of  any  town  or  district,  within  this  Commonwealth, 
such  bonfire  being  within  ten  rods  of  such  house  or  building," 
every  person  so  offending  forfeits  $8  for  each  offence,  or  to 
be  imprisoned  one  month  ;  half,  in  each  of  the  four  cases,  to  the 
town,  and  half  to  the  iuformcr ;  masters  and  parents  to  be  li- 
able for  servants  and  children. 

Mass,  Act,        This  act  provides,  that  "  if  any  person  shall  offer  for  sale, 

MMain'eA?tt  S6t  ^Irc  l°'  °r  l*1IW  znX  n6nlet*  cracker,  squib,  rocket,  or  ser- 
ch.  26"*26.9'  pent,"  without  license  from  the  selectmen  &c.,  he  forfeits  for 
each  offence  $5,  half  to  the  town,  and  half  to  the  informer. 
Ma**ioA  l*'  7  Section  7,  of  this  act,  provides,  "  that  if  any  person  or 
*r"  '  persons  shall  wittingly  and  willingly  set  fire  to  any  woods  or 
lands  lying  in  common,  or  to  woodland,  or  other  land  held  in 
severalty,  and  not  his  own,"  without  leave  first  obtained  from 
the  owners  thereof,  or  those  having  a  right  to  give  leave,  ex- 
cept where  necessary  to  make  back  fires,  to  stop  fires  that 
may  be  spreading  ;  the  offender  forfeits,  for  each  offence, 
$10,  half  to  the  State  and  half  to  the  informer ;  and  bo  lia- 
ble in  an  action  on  the  case,  to  parties  injured  by  such  fires ; 
and  parents  and  masters  to  be  liable  for  their  minors  &c  ,  un- 
less employed  by  some  stranger,  then  he  to  be  liable  for  them. 
See  act  of  Maine,  to  prevent  damage  by  fire,  and  the  safe 
keeping  of  gun-powder,  Ch.  25  ;  as  to  Fire-engines,  Ch.  27. 

Art.  3.  Bridges  out  of  repair.  This  subject  considered, 
Ch.  79,  a.  12.  The  indictment  for  not  repairing,  states  the 
situation  of  the  bridge,  and  a  public  highway,  time  out  of 
mind  &c.,  for  all  the  citizens  and  inhabitants  of  the  State, 
with  their  horses,  teams,  carts,  and  carriages,  to  go,  pass,  ride, 
and  travel,  at  their  pleasure;  then  that  — —  on  ,  and 
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yet  it  is  in  great  decay,  broken  and  ruinous,  so  that  the  said  Ch.  208. 
citizens  and  inhabitants,  upon  and  over  the  bridge  with  their    Art.  7. 
horses,  teams,  carts,  and  carriages,  could  not  and  cannot  pass,  v^vw 
ride,  or  travel,  without  great  danger,  and  to  the  great  damage 
and  nusance  of  all  the  citizens  and  inhabitants  of  the  said 

C  ,  upon  and  over  the  same  bridge  going  &c,  and 

against  the  peace.  The  indictment  must  then  state  who  is  li- 
able to  repair  the  bridge,  and  bow,  &tc.  See  2  Ld.  Raym. 
1174;  1  Salk.  174;  6  East,  154;  Ch.  79,  a.  12,  sundry 
cases. 

Art.  4.  Eavesdroppers. 

They  are  a  nusance  at  common  law,  and  may  be  punished  Haw.  P.  C. 
by  indictment  at  the  sessions,  and  bound  to  their  good  behav-  J 
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iour.  They  are,  in  the  English  books,  described  as  persons 
who  listen  under  walls  or  windows,  or  the  eaves  of  houses,  to 
hearken  after  discourse,  and  thereupon  to  frame  slanderous 
and  mischievous  tales.  Such  offenders  exist  in  this  and  eve- 
ry State,  though  not  always  known  by  the  name  of  eaves- 
dropper. Nor  is  it  perceived  there  are  any  words  in  the  act 
of  March  28,  1788,  describing  numerous  offenders,  (Ch.206, 
a.  4,)  which  include  these  offenders,  called,  in  England, 
eavesdroppers. 

Art.  5.  Fish  acts  obstructed.  , 

These  acts  were  attended  to,  Ch.  68,  where  considered  as 
the  grounds  of  civil  actions.  And  the  civil  and  criminal  parts 
of  the  laws  on  this  subject  of  the  6sherics  being  much  min- 
gled together,  the  same  were  there  considered  at  large,  as  the 
law  of  nations,  acts  of  Congress,  treaties,  and  the  Colony, 
Province,  and  State  statutes  and  decisions  in  Massachusetts 
applied,  except  numerous  private  and  local  acts,  too  many 
and  varying  to  be  attended  to  in  a  work  of  this  kind.  On 
some  of  these  acts  an  indictment  lies,  as  on  the  act  of  Octo- 
ber 24,  1783,  for  taking  fish  out  of  season  in  Merrimac  river, 
by  a  seine  or  drag-net. 

Art.  6.  Ferries  negligently  kept. 

A  ferry  that  is  kept  in  a  negligent  and  impassable  manner, 
is  a  nusance.  The  laws  on  this  subject  were  sufficiently  con- 
sidered in  Ch.  67,  as  a  subject  of  civil  actions  &c. 

Art.  7.  Highways  out  of  repair. 

This  matter  was  largely  considered  in  Ch.  79,  where  it 
was  found  most  convenient  to  bring  the  laws  ami  decisions  to- 
gether on  the  subject.  Our  criminal  proceedings  as  to  them 
have  been  but  few,  and  not  important  Indictments  for  not 
repairing  highways,  see  Cro,  C.  C.  524,  531. 

Fire-engines — acts  as  to,  see  Mass.  statutes,  Feb.  7,  1 786 ; 
Feb.  25,  1795;  June  5,  1800;  Feb.  8,1803;  March  8, 
1806;  Maine  act,  ch.  132 ;  statute  in  Kentucky,  Jan.  23, 
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Ch.  280.  1798,  for  establishing  fire  companies  in  the  several  towns, 
Art.  9.    the  Virginia  acts  revised.    These  kind  of  laws  are  all  usually 

v^-v-w  on  the  same  principle;  that  is,  they  authorize  a  number  of 
men  to  organize  and  to  regulate  proceedings  at  fires  in  their 
respective  districts,  assigned  by  law,  to  make  rules,  the  breach 
of  which  are  punished  by  fines  and  penalties,  recoverable  by 
actions  of  debt  or  informations.  Act  for  opening  roads,  De- 
cember 25,  1 797  ;  by  this,  roads  are  opened  under  the  ap- 
pointments and  directions  of  the  county  courts ;  precincts  are 
made,  and  surveyors  and  labourers  are  apportioned  ; — made 
30  feet  wide,  with  bridges  and  causeways,  be.  Another  act, 
December  11,  1801. 
Art.  8.  Horse-racing, 

wass"  Ac,a«     *^ms  act  was  Passed  "  f°r  tne  prevention  of  horse-racing," 
ar.  8,  1803.  an(j  enactg<  tnat  u  n0  p]ate>  purse,  sum  of  money,  or  other 

thing  of  value,  shall  be  run  for,  by  any  horse,  mare,  or  geld- 
ing and  then  punishes  every  person  any  way  concerned  in 
horse-racing,  for  any  plate,  purse,  &c.  with  a  penalty  not  ex- 
ceeding $100,  nor  less  thau  $10,  to  be  recovered  by  indict- 
ment &c.  Before  this  act  was  passed,  horse-racing  seems  to 
have  been  no  otherwise  forbidden  than  as  being  included  in 
the  general  words,  unlawful  game  or  gaming. 
Art.  9.  Lotteries. 

$  1.  These  clearly  are  justly  ranked  among  nusances  of 
the  most  deceitful  and  deluding  kind  ;  they  are  calculated  to 
give  life  and  activity  to  a  very  pernicious  passion,  a  fallacious 
hope  of  gain,  without  industry  or  a  proper  use  of  means  ;  a 
passion  naturally  too  strong,  tinder  the  best  restraints  of  law, 
and  truly  pernicious  wherever  there  is  a  field  allowed  by  law 
for  a  gambling  spirit. 

$  2.  It  is  not  recollected  that  Congress,  under  the  new  con- 
stitution, nor  indeed  since  1776,  has  granted  more  than  one 
lottery.  November  1,  1776,  Congress  resolved,  "  that  a  sum 
of  money  be  raised  by  way  of  lottery,  for  defraying  the  ex- 
penses of  the  next  campaign."  This  was  at  a  time  when  ev- 
ery expedient  possible  was  resorted  to,  to  carry  on  the  war 
without  resorting  to  taxes,  f  he  plan  was,  to  raise  about 
$1,500,000,  by  a  deduction  of  15  per  cent.  After  being  a 
subject  of  much  trouble  and  expense  for  several  years,  it  af- 
forded no  aid  of  any  importance  in  the  war. 

The  conduct  of  Massachusetts,  in  regard  to  lotteries,  has 
usually  been  to  view  them  as  nusances,  and  to  pass  general 
laws  against  them,  on  the  one  hand,  and  on  the  other  to  allow 
them,  by  special  statutes,  almost  as  often  as  asked  for.  In,  or 
about,  1820,  Congress  granted  a  lottery  for  the  benefit  of  the 
District  of  Columbia. 
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%  3.  A.  D.  1719,  the  legislature  of  Massacusetts  passed  an  Ch.  208. 
act  for  the  suppression  of  lotteries ;  recited  there  had  been   Art.  10. 
set  up  "  certain  mischievous  and  unlawful  games,  called  v-^v-^y 
lotteries,"  and  declared  these,  "  and  all  other  lotteries,"  are        cjfi  p 
"common  and  public  nusances ;"  and  enacted  severe  penal-  7m.— The' 
ties  for  setting  them  up,  or  managing  them  in  any  way.  fc\ of  v«rgin- 

§  4.  A.  D.  1733,  it  appears  such  was  this  gambling  spirit,  ^n^"^^ 
that  men  exposed  their  estates  to  sale  by  lotteries,  and  as  the  tenes ;  (or- 
legislature  then  declared,  "  to  the  great  discouragement  of  J^'jjj 
trade  and  industry,  and  grievous  hurt  and  damage  of  many  state, 
unwary  people ;"  and  then  more  severe  penalties  were  enact- 
ed to  pu  ish  all  persons  in  any  way  concerned  in  lotteries. 

§  5.   By  this  act  of  1785,  the  above  acts,  of  a  prior  date,  Maw.  Act, 
were  revised  and  re-enacted  ;  and  also  inflicted  a  penalty  of  Nov.  8, 1785. 
£20  on  every  person  who  received  or  purchased  a  lottery  ^M<J|ne  Acl* 
ticket ;  but  lotteries  allowed  by  any  State  legislature,  or  by 
Congress,  were  excepted. 

$  6.  The  very  next  year  our  legislature  established  a  great  Maw.  Act, 
lottery  for  the  sale  of  fifty  townships  of  Eastern  lands,  and  to  Nov.  9, 178*. 
bring  into  the  treasury  £163,200  in  public  securities  by  such 
sale  ;  and  almost  ever  since  our  newspapers  have  been  filled 
with  lottery  schemes  allowed  by  State  legislatures,  most  of 
which  have  at  times  declared  all  lotteries  "  common  and  pub- 
lic nusances." 

Art.  10.  Offensive  trades. 

$  1 .  There  is  no  doubt  but  that  many  trades  are  noxious 
and  to  be  considered  as  nusances  ;  perhaps  some  are  such  at 
common  law.  And  if  any  be  such  in  our  Federal  districts  and 
territories  they  must  be  such  by  this  law,  as  we  have  no  acts 
of  Congress  on  the  subject. 

$  2.  In  this  State  as  there  long  have  been  statutes  designat- 
ing noxious  trades  anH  providing  for  the  exercise  of  them  in 
proper  places,  it  is  conceived  that  these  only  by  our  law  can 
be  considered  as  nusances  in  other  places.    These,  as  stated 
Ch.  74,  a.  5,  are  seven  in  number,  to  wit,  killing  creatures  Mass.  Acts, 
for  meat,  distilling  spirits,  trying  tallow  or  oil,  currying  leather,  J»ne  7. 
and  making  eartheni  ware.    By  act  June  7,  1785,  and  by  io^q?* 
act  of  March  10,  1797,  business  of  sail-making  and  business  March  4,' 
of  keeping  livery  stables,  and  these  only  when  assigned  to  180°- 
certain  places  by  the  selectmen  of  a  town,  and  they  are  used 
in  other  places.    When  buildings  &ic.  are  nusances  and  for 
the  various  proceedings  as  to  them,  see  said  Ch.  74. 

$  3.  In  the  act  of  March  4,  1800,  there  cited,  the  legisla-  ^»'"e  Act, 
ture  seems  to  have  precisely  defined  a  nusance  as  to  These  ch* ' 4 
trades,  by  saying  that  any  person  injured  by  such  nusance, 
"either  in  his  comfort  or  the  enjoyment  of  his  estate,"  may 
have  an  action  on  the  case  &tc.  though  this  definition  or 
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Ch.  20S.  description  of  a  nusance  is  very  general,  yet  perhaps  it  is  as 
Art.  12.  good  a  one  as  can  be  given  in  a  few  words. 
K^v^J     $  4.  Prosecutions  for  carrying  on  these  offensive  trades  to 
indictment    the  nusance  of  the  people  have  beert  very  unfrequent ;  the 
for  keeping    reason  probably  has  been,  they  have  not  usually  been  viewed 
pubfi" 'slreet,  as  nusances,  until  places  have  been  legally  assigned  for  the 
Cro.  c.  c.     exercise  of  them,  and  not  then  if  exercised  in  the  places  as- 
M3|&34.      signed,  and  if  not  so,  then  clearly  nusances.    So  that  the  re- 
medy for  an  evil,  vague  and  indefinite  in  itself,  has  been  simple 
and  plain. 

§  5.  With  regard  to  certain  trades,  as  those  of  a  butcher, 

shoemaker,  currier,  and  tanner,  there  has  been  a  law  ever 

since  the  year  1651,  forbidding  the  same  man  to  exercise 

Also  Mass.    more  than  one  of  them.    These  four  trades,  it  will  be  observ- 

Act  of  lt>98.        include  the  whole  process  in  producing  and  working  up 

leather,  in  doing  which  there  ever  has  been  much  room  for 

deception  and  cheating  ;  for  this  reason,  probably  among 

others,  legislators  have  thought  it  best  not  to  suffer  any  one 

man  to  have  in  his  hands  the  whole  process,  taking  off  the 

hide  or  skin  to  manufacturing  shoes.    This  law  for  a  long 

time  has  been  but  little  regarded,  so  not  reprinted  in  the 

late  volume  of  Colony  and  Province  Laws.    In  1776,  there 

was  an  indictment  against  one  Richardson  on  it,  for  exercising 

the  mystery  of  butcher  and  tanner,  quashed. 

Art.  1 1 .  Unwholesome  provisions.  Knowingly  to  sell  them 

is  an  offence  at  common  law,  and  the  offender  may  be  indicted 

by  that  law  and  fined  and  imprisoned. 

Mass.  Act,        This  act  provides,  that  if  any  person  shall  sell  any  di seas- 
March  8,         ,  r,  '  .  ii  •  •  1  i 
1785.— Maine  ea»  corrupted,  contagious,  or  unwholesome  provisions,  whether 

Act,  ch.  2a.  for  meant  or  drink,  knowing  the  same,  without  making  it 
known  lo  the  buyer;  on  conviction  in  the  Sessions  or  Supreme 
Judicial  Court,  punishment,  fine,  imprisonment,  pillory,  bind- 
ing to  the  good  behaviour,  any  or  all  of  these  punishments. 
Virginia  act  of  1786. 

51  *!'  S1'  **"      By  tms  act» a  Part  °f  our  common  law,  selling  unwholesome 

Com  162.  provisions,  as  corrupted  wine,  contagious  or  unwholesome 
flesh,  was  made  an  offence ;  punishment,  fine  and  imprison- 
ment, and  pillory  for  a  second  offence, — we  practised  on  this 
law  till  1785.  Acts  in  Mass.,  2  M.  L.  1001  ;  Maine  act,  ch. 
29,  to  prevent  abuses  in  distilling  strong  liquors. 
Art.  12.  Indictment. 

Loft%65«.  ^  i.  For  every  common  and  public  nusance  the  remedy  is 
by  indictment,  and  therefore  one  shall  not  have  a  private 
action. 

l  w.  Bl.  570,     §  2.  The  violation  of  a  public  penal  law  is  not  indictable 
(ioodere6  "    as  a  nusance.    The  offence  was  committed  contrary  to  a  pe- 
nal statute,  and  Lord  Mansfield  said  the  punishment  must  fol- 
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low  the  method  which  that  act  prescribes.    The  deft,  cut  the  Ch.  2 OS. 
pit's,  nets  and  took  his  fish,  and  contended  that  this  net  Sic.  Art,  12. 
was  a  nusance,  and  so  he  had  a  right  to  abate  ;  but  the  court 
held,  this  fishing  being  contrary  to  statute  1  Ed.  I.e.  17,  was 
a  public  crime,  punishable  only  as  the  act  prescribed. 

^  3.  It  is  not  an  offence  indictable  as  a  nusance  to  darken  a  i  Ld.  Raym. 
street  by  enlarging  a  house  or  other  building.    But  keeping  Jjlebl?— 2 
gunpowder  in  great  quantities  is  a  nusance  and  indictable.  i7<>7, 
Held,  where  it  endangered  the  church  and  houses  where  it  Rex  r.  Tay. 
was  kept.  lor- 

§  4.  The  deft,  was  convicted  on  an  indictment  for  making  i  stre.  704, 
great  noises  in  the  night  with  a  speaking  trumpet,  to  the  dis-  Rex  ».  Smith, 
turbance  of  the  neighbourhood.    This  the  court  held  to  be  a 
nusance,  and  fined  the  deft.  Ch.  5. 

$  5.  The  deft,  was  indicted  for  intruding  upon  public  pro-  1  Dal,a8> ,50- 
perty  ;  and  held,  he  could  not  justify  his  intrusion  by  pleading 
that  his  entry  &c.  was  beneficial  to  the  public. 

§  0.  The  deft,  was  indicted  for  a  nusance  in  keeping  fifty  i  j0hn$.  R. 
barrels  of  gunpowder  in  a  certain  house  near  the  dwelling  ?8,  The  Pco- 
houses  of  divers  good  citizens  of  the  State,  and  near  a  certain  p,e  r'  s,u,d8, 
public  street  &c.    Held,  these  facts  so  charged  did  not 
amount  to  a  nusance  ;  but  that  it  had  been  otherwise  if  it  had 
been  alleged  to  have  been  improvidently  and  negligently  kept. 

7.  Held,  that  it  is  not  a  nusance  indictable,  for  that  the  3  Burr.  1645, 
deft,  converted  his  house  into  an  hospital  for  taking  in  and  ^j^j^jj 
delivering  lewd,  idle,  and  disorderly  unmarried  women,  who, 
when  delivered,  left  their  children  to  be  chargeable  to  the  par- 
ish.   Indictment  quashed.    Lord  Mansfield  asked  by  what 
law  is  it  criminal  \o  deliver  a  woman  when  she  is  with  child  f 

§  8.  A  bare  trespass  is  not  indictable,  being  a  mere  private  J  Bnrr-  ,69s» 
injury,  though  laid  vi  et  armis.  As  where  the  charge  was  for  ke1J>r*  Storr 
unlawfully  entering  into  his  yard  and  digging  the  ground,  and 
erecting  a  shed  ;  and  unlawfully,  and  ^with  force  and  arms 
putting  out  and  expelling  one  Mr.  Sweet,  the  owner,  from  his 
possession,  and  keeping  him  out  of  possession,  held,  only  a 
trespass,  for  which  an  action  lay  and  not  an  indictment.  See 
post,  Ch.  21 1,  a.  9. 

$  9.  The  deft,  was  indicted,  for  that  he  with  force  and  arms  3  Burr.  1706, 
pulled  off  the  thatch  of  a  man's  dwelling-house,  he  being  in  R££ ** Al" 
peaceable  possession  of  it.  Indictment  was  quashed,  because 
no  nusance,  but  a  mere  private  trespass,  rt  ct  armis,  and  no 
actual  force  laid,  do  not  imply  an  indictable  offence.  Taking 
all  these  cases  together  it  was  plain  the  court  held,  that  some 
actual  force  must  be  stated  in  the  indictment,  some  actual 
breach  of  the  peace,  to  make  the  offence  indictable. 

$  10.  The  deft,  was  indicted  for  a  nusance  in  keeping  a  4  Burr.  2116, 
house  for  inoculating  for  the  small-pox.    The  court  refused  to  J^1  r*  Sul" 
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Ch.  208.  quash  the  indictment  on  motion,  saying,  you  must  demur  to  it. 
Art.  12.  But  the  court  will  quash  on  motion  in  a  clear  case,  as  3  Burr. 
V^v^  1645,  1698. 

Crown  c.  §  il.  Sundry  forms  of  indictments  for  nusances :  as  1. 
Comp.  6iato  Against  a  butcher  for  using  his  shop  as  a  slaughter-house  in  a 
public  market:  2.  For  placing  putts  in  a  navigable  river  &tc. : 
3.  For  keeping  a  disorderly  house :  4.  For  digging  a  hole  in 
a  public  street :  5.  For  laying  soil  in  it :  6.  For  placing  empty 
drays  in  it,  all  obstructing  it :  7.  For  erecting  a  cistern  in  it: 
8.  For  breaking  the  sabbath  by  keeping  open  shop,  (butchers) 
quare,  if  indictable  at  common  law  :  9.  For  placing  two  carts 
tor  selling  pease  in  a  public  street:  10.  Two  loads  of  dirt  in 
a  common  footway  :  11.  For  keeping  hogs  near  a  public 
street:  12.  For  erecting  a  furnace  with  a  boiler  for  boiling 
tripe  and  offal  &c.  :  13.  For  boiling  bullock's  blood  for  mak- 
ing colours  :  14.  For  stopping  an  ancient  watercourse,  so  as 
to  overflow  a  way  :  1 5.  Against  scavengers  for  not  cleansing 
the  streets  :  17.  Against  inhabitants  of  a  parish  for  not  repair- 
ing a  way  :  18.  For  continuing  a  hedge  in  a  way  :  19.  For 
not  repairing  a  way  :  20.  For  not  repairing  &c. :  21.  Same. 
These  cases  are  thus  noticed  in  order  to  observe  that  all  these 
twenty -one  indictments  are  at  common  law,  except  No.  16, 
and  all  without  objection  except  No.  8.  Pleas,  that  certain 
merchants  are  bound  to  repair  a  way  on  an  indictment  for  a 
nusance,  and  that  the  inhabitants  of  the  parish  at  large  are 
not ;  pleaded  by  two  of  the  parish  for  themselves  and  the  rest, 
except  those  so  bound.  Replication,  by  the  king's  attorney, 
said  inhabitants  ought  not  to  be  discharged  he.  because  bound 
&c.  Herd,  5  D.  &.  E.  490,  the  inhabitants  of  a  whole  parish 
must  be  indicted  in  such  case,  and  not  of  a  part  of  it.  The 
same  principle  holds  in  regard  to  our  towns.  Pages  54  to  59, 
Crown.  C.  Comp.,  many  good  rules  and  cases  on  this  sub- 
ject, in  all  of  which,  (generally  noticed  above,  and  Ch.  74,) 
it  is  an  invariable  rule,  that  the  indictment  for  a  nusance, 
either  by  doing  a  thing  annoying  the  king's  subjects  or  neg- 
lecting what  the  common  good  requires,  must  state  the  nu- 
sance to  be  to  all  the  people,  &tc.  or  common  grievance,  or  it 
eepinfc  the  must  appear  so  to  be  on  the  face  of  the  indictment.  Hence, 
poor'perlon  wn°never  «  appears  in  the  indictment  to  be  only  so  to  some 
who  died  in  individuals,  as  the  inhabitants  of  a  town  or  parish  &c.,  it  is  not 
ilcted"dl*"  an  *nd>ctahle  "usance,  but  only  a  ground  of  action  by  those 
4  Went  219,  injured;  nor  is  this  general  principle  shaken  by  the  decision 
S22, 4  coanu.  that  a  nusance,  as  want  of  repairs  &c.  in  a  town-way,  is  indict- 
able, for  a  town-way  is  in  fact  used  by  all  the  citizens  gener- 
ally, otherwise  perhaps  of  a  private  way  leading  to  a  mill  &ic. 
%fx™  llf^2*  $12.  Held,  an  indictment  for  a  nusance  is  sufficiently  cer- 
ginson.  *    tain,  charging  the  deft,  on  divers  days  &c.  keeping  a  certain 
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common,  ill-governed,  and  disorderly  house ;  and  in  it  for  bis  Ch.  203. 
lucre,  procuring  evil  and  ill-disposed  persons  of  ill  name  to  Art.  12. 
assemble  and  remain  fighting  of  cocks,  boxing,  playing  at  v^-v-^> 
cudgels,  &c.  to  the  common  nusance  of  all  the  subjects  fee. 

§  13.  House  by  the  highway  a  nusance.    Held,  if  tenant  ls*JJj  r367f 
at  will  occupy  a  house  near  the  highway  likely  to  fall  down,  yvauV 
he  is  indictable  ;  for  it  is  not  the  title  but  the  occupancy  that 
respects  the  public,  for  the  house  is  a  nusance  as  it  is,  and  his 
continuing  it  in  such  falling  condition  is  a  nusance,  and  the 
public  looks  to  the  occupier,  and  not  to  the  estate. 

14.  But  it  is  not  an  indictable  nusance,  to  set  one  in  a  foot-  i  Burr.  515, 
way  in  a  public  street  in  London  from  day  to  day  to  deliver  Re*  »■  Saf- 
out  printed  bills  of  the  deft's.  occupation,  whereby  it  was  ob-  mon* 
structed. 

$  15.  Indictment  for  not  repairing  a  bridge  by  which  the  3  Bac.  Abr. 
inhabitants  could  not  pass  that  way,  to  their  nusance,  is  good.  J^g  ""1  Co* 
So  if  the  act  appear  to  be  a  common  nusance.  the  indictment 
may  be  good,  though  not  laid  to  the  nusance  of  all  &&c> 

§16.  Indictments  for  nusances  in  a  river,  in  a  private 
way,  near  a  public  tray,— for  selling  unwholesome  provisions. 
Formerly  there  were  some  questions  as  to  indictments  in  these 
cases ;  but  of  late  years  indictments  in  the  forms  in  the  sub- 
joined notes  have  been  sustained,  and  the  defts.  convicted  on 
them.    In  these  forms  we  see  the  law  in  the  cases. 

Notes* — Indictmeut  for  a  nusance  in  a  tide  river  in  S  .  Sec  a.  40.— 

Present,  that  there  now  is,  and  for  a  time  whereof  &c.  there  ^JJ'ws?* 

always  has  been  situated  in  said  S  ,  in  said  county  of  E  ,  ' 

a  certain  navigable  river,  called  South  River,  flowing  from  the 

high  sea  up  into  said  S-  ,  and  in  which  river,  from  the  sea  indictment 

to  the  head  thereof,  all  the  citizens  of  the  said  Commonwealth,  for  diverting 
for  a  lime,  whereof  &c.  have  been  used  to  pass  and  repass  course  run- 
with  their  ships,  boats,  and  other  vessels,  from  the  sea  up  to  ning  into  a 
the  head  of  the  said  river.  And  the  jurors  aforesaid,  upon  ^(^J^* 
their  oaths,  further  present,  that  R.  W.  on  (June  10,  1789,)  222,224.— 
with  force  and  arms,  did  unlawfully  erect  and  build  a  certain  For  killing 
wharf,  of  the  length  of  20  feet  and  breadth  of  20  feet,  in  and  JgP;^. 
upon  the  same  river,  and  the  same  wharf,  so  erected  and  built  and  there 

in  and  upon  the  same  river,  did  continue  from  that  day  to  ,  JjJJ'JI^^. 

by  reason  whereof  the  citizens  of  the  said  Commonwealth  _t'orerect- 
could  not,  during  that  time,  pass  with  their  ships,  boats,  and  ing  a  neces- 
other  vessels,  in,  upon,  and  through  the  same  river  as  they  "J^neaMhe 
had  been  wont  and  ought  to  do,  without  great  peril  and  dan-  highway, 
ger  ;  to  the  great  damage  and  common  nusance  of  all  the  liege  227« 
citizens  of  the  said  Commonwealth,  in  and  by  the  same  river 
passing  and  repassing  with  their  ships,  boats,  and  other  ves- 
sels, and  against  the  peace  of  &c.    Plea,  not  guilty. 
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Ch.  208.  §  17.  Indictment  for  a  nusance  in  a  private  way. — Present, 
Art.  12.  that  on  (May  20,  1793,)  there  was,  by  the  Selectmen  of  said 
S  ,  a  private  way  laid  out  in  said  town,  leading  and  ex- 
tending from   to   ,  which  way  was  afterwards  re- 
ported by  them  to  said  town  at  a  public  meeting  of  the 
inhabitants  thereof,  duly  notified,  warned,  and  held  at  the 

court-house  in  said  S  ,  on  the  day  of          1793,  and 

accepted  &tc. ;  and  that  there  was  then  erected,  and  standing 
on  land  over  which  the  said  way  was  laid  out,  a  small  building, 
improved  as  a  dwelling  house,  and  that  E.  M.  of  &ic.  hath 
with  force  and  arms  at  said  S  ,  the  said  building  so  erect- 
ed as  aforesaid,  on  said  day  of  May,  standing  and  being 

in  aud  upon  the  said  way,  voluntarily  continued  in  and  upon 
the  same  way  from   to"  ,  and  thereby  entirely  ob- 
structed the  said  private  way,  to  the  common  nusance  of  the 
good  people  of  the  Commonwealth  and  others,  especially  the 
inhabitants  of  said  town,  in,  by,  and  through  the  same  way 
&c.  &tc.  Plea,  not  guilty. — Was  a  town  way  for  all  the  in- 
habitants Sic. 

§  18.  Indictment  at  common  law  for  selling  unwholesome 

provisions,  (Jan.  1797,) : — present,  that  J.  of  &tc.  on  

at  ,  had  as  his  property,  a  certain  cow,  sick,  diseased, 

and  vexed  with  sores  and  putrid  distempers,  by  which  the 
flesh  of  the  same  cow  was  rendered  putrid  and  unwholesome, 
and  which  cow  there  on  the  same  10th  day  of  January  the  said 
J.  killed,  and  prepared  for  selling  the  flesh  of  the  same  for 
beef;  and  that  the  said  J.  there,  the  same  day,  with  force 
and  arms,  did  fraudulently,  wickedly,  and  deceitfully,  sell  the 
four  quarters  of  the  same  cow,  so  prepared,  to  one  S.  G.  for, 
and  as  good  wholesome  flesh,  he  the  said  J.  then  and  there, 

1  diet  men  t  we^  knou*ng  the  same  to  be  putrid,  diseased,  and  unwhole- 
fari>oiiine  some  as  aforesaid,  against  the  peace  and  dignity  of  &ic. 
tripe  be.  m  piea>  not  guilty.  An  indictment,  in  this  case,  might  have 
Vc'ntw.Un.  ^en  framed  on  Massachusetts  statute  of  March  8,  17S5, 

aud  merely  stated  the  deft,  knowing  &c.  deceitfully  iic.  sold 
unwholesome  flesh  to  one  S.  G. 

2  Mor.  E.65,     §  19.  Indictment  for  erecting  noisome  buildings  &c.  near 

\\ Lite*  F  mSnw:iy* — Present,  that  on  at  ,  near  the 

king's  common  highway,  there,  and  near  the  dwelling  houses  of 
several  of  the  inhabitants,  the  defts.  erected  two  buildings  for 
making  noisome,  stinking,  and  offensive  liquors  ;  and  then  and 
there  made  fires  of  sea  coal  and  other  things,  which  sent  forth 
abundance  of  noisome,  offensive,  and  stinking  smoke  ;  and 
made  &c.  great  quantities  of  noisome,  offensive,  and  stinking 
liquors,  called  acid  spirit  of  sulphur,  oil  of  vitriol,  and  oil  of 
aqua  fortis,  whereby,  and  by  reason  of  which  noisome,  offen- 
sive, and  stinking  smoke,  &tc.  the  air  was  impregnated  with 


Digitized  by  Google 


PUBLIC  HEALTH 


69 


noisome  and  offensive  stinks  and  smells,  to  the  common  nu-  Ch.  208. 
sance  of  all  the  king's  liege  subjects  inhabiting  he.  and  travel-   Art.  14 
ling  and  passing  the  said  king's  common  highway,  and  against 
the  peace  &c     These  indictments  for  nusances  were  all  sup- 
ported in  point  of  matter  and  form,  though  very  ably  objected 
to  by  the  counsel  of  the  several  defts. 

$  20.  Nusance  in  a  street  by  the  standing  of  carts  &c.    A  {^^^J* 
waggoner  occupied  one  side  of  a  public  street  in  a  city,  before  ^ ._But 
his  warehouse,  in  loading  and  unloading  his  waggons,  for  Roll.  Abr. 
several  hours  at  a  time,  night  and  day,  and  had  one  waggon,  J^Dce  to 
at  least,  usually  standing  there,  so  that  no  carriage  could  pass  unlnde  billets 
that  side  of  the  street,  and  sometimes  foot  passengers  were  by  one.'* 
incommoded  by  cumbrous  goods  lying  on  the  ground,  ready  c^?ay  \l\ 
for  loading  ;  held,  this  was  an  indictable  offence,  as  a  public  reasonably 
nusance,  though  there  were  room  for  two  carriages  to  pass  timo- 
the  opposite  side  of  the  street.  See  7  D.  &  E.  467. 

$  21.  Among  nusances  may  be  placed  drains  and  common 
sewers,  not  kept  in  order  ;  statutes  as  to  Massachusetts,  Feb. 
20,  1797  ;  Maine  act,  Ch.  121. 

Art.  13.    Public  health.    "  Injuries  affectine  a  man's  3  B,»  Co™- 
health  are  those,  where  by  any  unwholesome  practices  of  an- 
other,  a  man  sustains  any  apparent  damage  in  his  vigour  or 
constitution,  as  by  selling  him  bad  provision  or  wine,  (art.  11.) 
by  the  exercise  of  a  noisome  trade,  which  infects  the  air  in 
his  neighbourhood,  or  by  the  neglect  or  unskilful  manage-  indictment 
mem  of  his  physician,  surgeon,  or  apothecary."    When  the  f°arubli"pn"*a 
injury  is  merely  to  an  individual,  the  remedy  is  by  action  at  rngthe'smali 
common  law ;  but  when  to  many,  as  making  a  common  nu-  p°*.»  Ui» 
sance,  by  corrupting  the  air  or  water  many  use,  the  remedy  dfe'd^nd^m 
is  by  indictment  as  above.    So  for  selling  unwholesome  pro-  parish  put  to 
visions,  meats  or  drinks,  the  remedy  is  by  indictment,  (see  "P^JJJ  °f 
art.  ]  1.)  though  the  sale  be  to  an  individual,  and  by  statute.  Vvvcntw.' 
These  injuries  to  health  cannot  be  too  carefully  guarded  333, 3W. 
against ;  they  are  often  a  long  time  concealed,  and  secretly 
and  gradually  destroying  it.    A  contagious  sickness,  in  a 
measure  concealed,  may  be  communicated  to  thousands,  if 
good  laws  against  it  be  not  made,  and  faithfully  executed. 
Hence  the  necessity  of  regular  and  well  formed  quarantine 
laws,  punctually  carried  into  effect.  Act  of  Virginia  of  17S5, 
guards  as  against  a  nusance,  driving  diseased  cattle  from  place 
to  place. 

Art.  14.  Contasnous  sickness  or  infectious  diseases.  Every 
well  governed  society  has  found  it  necessary  to  enact  laws  to 
prevent  the  spreading  of  these.  In  the  Register  (2G7)  is  a 
writ  for  removing  from  society  one  affected  with  the  leprosy  ; 
also  the  king's  writ  stating  the  air  was  corrupted,  and  rendered 
unhealthy  by  filth  lie.  and  commanding  the  king's  officers  to 
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Ch.  208.  remove  the  same.  Many  statutes  have  existed  in  England 
Art.  1 5.  to  prevent  these  evils ;  and  in  the  United  States,  from  the 
V^VNn/  first  settlement  of  the  country,  especially  in  Massachusetts, 
the  last  revision  of  which  was  in  June  1797.  Several  acts 
were  passed  in  the  time  of  the  Colony,  and  in  the  time  of  the 
Province;  one  in  1701,— another  in  1730,— additonalin  1751, 
— another,  Rainsford's  Island,  1757, — and  an  additional  act  in 
1758.  In  1776  and  1778,  acts  were  passed  empowering  the 
Sessions  to  allow  one  or  more  inoculating  hospitals  in  each 
county. 

Mass.  Act,       Art.  15.    State  laws.    This  act,  "  to  prevent  the  spread- 
nS? — '      ,nS  °f  contagious  sickness,"  enacts,  that  u  when'it  shall  happen 
Maine  Act,    that  any  person  or  persons  coming  from  abroad,  or  belonging 
rh.  126, 127.  to  any  town  or  place  within  this  State,  shall  be  visited,  or  shall 
lately  before  have  been  visited  with  the  plague,  small-pox, 
pestilential  or  malignant  fever,  or  other  contagious  sickness, 
the  infection  whereof  may  probably  be  communicated  to 
Laws  of  Ken-  others,"  the  selectmen  of  the  town  where  such  persons  may 
tacky  as  to    arrive  or  be,  are  empowered  "  to  take  care  and  make  effec- 

the  smnll-  .  •  •        •     .1      t  1  r  1 

pox  fee  Jan.  tual  provision  in  the  best  way  they  can,  lor  the  preservation 

30, 1798,  the  of  the  inhabitants,  by  removing  such  sick  or  infected  person 

revfsed?  aad  or  Persons,  and  placing  him  or  them  in  a  separate  house  or 

allowing  houses,  and  by  providing  nurses,  attendance,  and  other  assist- 

bn°Hccrisenin  anCe  anc*  necessaries  *°r  them,"  at  the  charge  of  the  parties 
certalncase"  themselves,  their  parents  or  masters,  if  able,  or  otherwise  at 
the  charge  of  the  town  or  place  whereto  they  belong  ;  and  if 
not  inhabitants  of  any  town  in  the  State,  then  at  its  charge. 

§  3.  Sect.  2  provides,  that  persons  coming  from  infected 
places,  inform  the  selectmen,  on  penalty  of  #100,  and  depart 
if  able,  and  so  directed  by  the  selectmen  ;  and  not  to  return 
without  previous  permission,  on  penalty  of  $400.    This  long 
act  makes  many  other,  provisions  for  obtaining  the  objects  of 
it,  as  forbidding  persons  to  entertain  those  infected, — appoint- 
ing persons  to  attend  at  ferries  kc. — requiring  officers  to  re- 
move infected  persons  on  justices'  warrants, — securing  infected 
baggage,  goods,  kc.  till  free  from  infection, — breaking  ware- 
houses kc.  in  search  of  them,  calling  aid, — examining  and 
detaining  suspected  vessels, — forbidding  communication  from 
them  with  persons  on  shore  &tc— providing  attendance,— ad- 
journing courts, — and  vesting  powers  in  towns  to  appoint  health 
committees  to  keep  the  streets  kc.  clean  from  filth  that  may 
"  endanger  the  lives  or  health  of  the  inhabitants,"  and  giving 
the  committee  ample  powers  to  the  purpose. 
Mass.  Aet,        §  4.  This  additional  act  adds  several  provisions  to  enforce 
ffjx)!?'       the  execution  of  the  former  act,  as  empowering  the  Select- 
Maine  Act,    men  of  any  sea-port  town  to  order  any  vessel  arriving  to  per- 
ch. 127.   '    form  quarantine,  "  at  such  place  as  they  may  appoint,  and 
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under  such  restrictions  and  regulations  as  they  may  judge  Ch.  208. 
expedient and  all  disobeying,  when  convicted  on  indictment  Art.  16. 
or  information,  forfeit  not  above  $500,  or  liable  to  impri-  s-^v-^> 
sonment  8tc. ;  and  other  regulations  as  to  quarantine  of  ves- 
sels. 

$  5.  Similar  health  and  quarantine  laws  exist  in  most  of  the  Mass.  Act, 
States,  varying  in  regard  to  the  officers  who  execute  them,       th*  of 
according  to  circumstances.    Contagious  sickness  or  infectious  m^cu°6,'  ° 
disease,  is  an  evil  in  its  nature,  that  requires,  in  every  time  1810. 
and  place,  one  and  the  same  remedy  nearly ;  that  is,  by 
means  of  health  officers  and  health  measures  to  keep  clean 
the  places  in  which  filth  may  be  collected  and  disease  be  en- 
gendered, and  to  keep  those  infectiously  diseased  separate 
and  at  a  distance  from  those  who  are  not,  by  means  of 
hospitals,  quarantine  places,  selected  and  guarded  as  prudence 
and  existing  circumstances  dictate. 

Art.  16.  Health  lam  of  Congress. 

§  1.  This  act  of  Congress  repealed  the  former  health  or  Act  of  Con 
quarantine  laws,  and  enacted,  that  "  the  quarantines  and  other  p****  Feb. 
restraints  which  shall  be  required  and  established  by  the  281 1799> 
health  laws'of  any  State,  or  pursuant  thereto,  respecting  any 
vessel  arriving  in,  or  bound  to  any  port  or  district  thereof, 
whether  from  a  foreign  port  or  place,  or  from  another  district 
of  the  United  States,  shall  be  duly  observed  by  the  collectors 
and  all  other  officers  of  the  revenue  of  the  United  States,  ap- 
pointed and  employed  for  the  several  collection  districts  of 
such  State  respectively,  and  by  the  masters  and  crews  of  the 
several  revenue  cutters,  and  by  the  military  officers  who  shall 
command  in  any  fort  or  station  upon  the  seacoast." 

$  2.  "  And  all  such  officers  of  the  United  States  shall  be, 
and  they  hereby  are  authorized  and  required  faithfully  to  aid 
in  the  execution  of  such  quarantine  and  health  laws,  accord- 
ing to  their  respective  powers  and  precincts,  and  as  they  shall 
be  directed  from  time  to  time  by  the  secretary  of  the  treasury 
of  the  United  States." 

§  3.  a  And  the  said  secretary  shall  be,  and  he  is  hereby 
authorized,  when  a  conformity  to  such  quarantine  and  health 
laws  shall  require  it,  and  in  respect  to  vessels  which  shall  be 
subject  thereto,  to  prolong  the  terms  limited  for  the  entry  of 
the  same,  and  the  report  or  entry  of  their  cargoes,  and  to 
vary  or  dispense  with  any  other  regulations  applicable  to  such 
report  or  entries.*1  But  nothing  in  this  law  is  to  enable  any 
State  to  collect  a  duty  of  tonnage  or  impost,  without  consent  of 
Congress ;  and  provided  no  part  of  a  cargo  of  any  vessel  be 
taken  out  or  unladen  but  as  by  law  allowed. 

§  4.  Section  2  enacts,  that  when  by  the  health  laws  of  any 
State,  or  by  the  regulations  made  pursuant  thereto,  "  any  ves- 
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Ch.  208.  sel  arriving  within  the  collection  district  of  such  State,  shall 
Art.  17.  be  prohibited  from  coming  to  the  port  of  entry  or  delivery  by 
»^*v-w  law  established  in  such  district,  and  it  shall  be  required  or  per- 
mitted by  such  health  laws,  that  the  cargo  of  such  vessel  shall 
or  may  be  unladen  at  some  other  place  within  or  near  to  such 
district,  the  collector  authorized  therein,  after  due  report  to 
him  of  the  whole  of  such  cargo,  may  grant  his  special  war- 
rant or  permit  for  the  unlading  and  discharge  thereof,  under 
the  care  of  the  surveyor  or  of  one  or  more  inspectors  at  some 
other  place  which  such  health  laws  shall  permit,  and  upon 
the  conditions  and  restrictions  which  shall  be  directed  by  the 
secretary  of  the  treasury,  or  which  such  collector  may  for  the 
time  reasonably  judge  expedient  for  the  security  of  the  pub- 
lic revenue,"  provided  be.  The  other  sections  in  this  act 
provide,  that  warehouses  may  be  procured  for  such  cargoes  ; 
that  revenue  officers  be  removed  in  case  of  disease  ; — also, 
prisoners  and  public,  officers ;  also,  that  courts  may  be  ad- 
journed be. 

Act  of  Con-  ^  5.  And  by  this  act  whenever  Congress  shall  be  about  to 
1794?  *>n  '  convene,  and  from  the  prevalence  of  contagious  sickness,  or 
the  existence  of  other  circumstances  it  may,  in  the  president's 
opinion,  "  be  hazardous  to  the  lives  or  health  of  the  members 
to  meet  at  the  place"  appointed,  he  may  by  proclamation 
"  convene  the  Congress  at  such  other  place  as  he  may  judge 
proper." 

§  6.  No  judicial  decisions  upon  the  health  laws,  giving  con- 
structions of  them,  are  found  or  recollected,  and  probably  there 
never  will  be  many ;  the  due  execution  of  them  must  materi- 
ally depend,  in  the  nature  of  things,  upon  a  broad  discretion  in 
the  health  and  revenue  officer.  What  is  a  contagious  sickness 
or  an  infectious  disease,  or  what  is  a  filthy  place  to  engender 
disease  or  injure  health,  what  is  a  proper  time  of  quarantine, 
and  what  a  proper  place,  how  guarded  and  secured,  and  other 
questions  arising  in  the  execution  of  these  laws,  are  questions 
incapable  of  precise  answers,  but  must  always  depend  on  ex- 
isting circumstances  by  which  the  decisions  of  these  health 
officers  must  necessarily  be  governed. 

As  to  the  many  offences  noticed  in  this  chapter,  as  the  sev- 
eral kinds  of  nusances  and  offences  affecting  the  public  health, 
4  Went.  360.  the  same  remark  may  be  made  as  was  made  in  Ch.  C,  a.  7. 
302.  s.  3.    Indictment  against  a  midwife  for  so  unskilfully  deliver- 

ing a  woman  that  she  died. 
Mass.  Act?,  Art.  17.  Pedlars  o/c.  Statutes  against,  in  Massachusetts 
and  June  21  have  ever  existed  forbidding  hawkers,  pedlars,  and  petty  chap- 
1799,  old  men  or  "  other  persons  going  from  town  to  town  on  foot,  or 
MaineAc?*'  norsc  or  horses,  or  otherwise  carrying  to  sell  or  exposing 
ch.  171.  '    to  sale,  any  wares,  goods,  or  merchandize,"  on  a  penalty  not 
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exceeding  £4,  nor  less  than  20t .,  and  a  quarter  of  the  goods  Cfl.  209. 
to  the  informer  &c.    But  these  acts  do  not  extend  to  goods    Art.  1. 
of  "  the  real  worker  or  maker"  of  them,  his  servants  or  K^y^J 
agents,  or  to  articles  manufactured  in  this  State,  or  to  any  fish, 
fruits,  or  provisions;  or  to  any  tinker,  cooper,  glazier,  or 
mender.  And  licensed  persons  are  forbidden  to  entertain  such 
pedlars  &tc.  not  allowed. 

This  act  punishes  in  bridewell  or  house  of  correction  with  Statute  of  N. 
hard  labour  and  whipping,  prostitution,  pretending  to  skill  in  S3i*'r 
palmistry,  he.  vagrancy,  begging,  jugglmg,  discovering  lost  L.'l24.  * 
^oods,  vagabonds,  and  wanderers,  idle  persons  having  no  visi- 
ble means  of  living. 


CHAPTER  CCIX. 


PRISOxNS,  BREACH  OF,  tic. 
Art.  1.  General  principles. 

$  1.  Prisons  or  goals  are  to  be  considered  in  two  points  of 
view  :  1.  How  provided  and  established  :  2.  What  is  the 
offence  in  breaking  them  and  how  punished.  Our  prisons  are 
for  confining  state  offenders,  also  offenders  against  the  laws  of 
the  union.  Prisons  must  necessarily  be  as  ancient  as  laws 
and  society  ;  strong  and  convenient  places  known  by  various 
names,  for  keeping  in  close  custody  debtors  and  offenders  be- 
fore and  after  judgment ;  before,  in  order  to  receive  sentence  1 
or  to  be  answerable  for  debts  or  demands;  after,  in  execution. 
They  are  erected  at  the  expense  of  the  nation  or  of  a  state, 
or  of  a  county  or  city,  fee.  as  the  case  may  be. 

§  2.  Congress  resolved,  "  that  it  be  recommended  to  the  Reiolre  of 
legislatures  of  the  several  States  to  pass  laws  making  it  ex-  sepfS"' 
pressly  the  duty  of  the  keepers  of  their  gaols  to  receive  and  ns9. 
safe  keep  therein  all  prisoners  committed  under  the  authority 
of  the  United  States,  until  they  shall  be  discharged  by  the  due 
course  of  the  law  thereof,  under  the  like  penalties  as  in  the 
case  of  prisoners  committed  under  the  authority  of  such  States 
respectively  ;  the  United  States  to  pay  for  the  use  and  keep- 
iog  of  such  gaols  at  the  rite  of  fifty  cents  per  month  for  each 
prisoner  that  shall  under  their  authority  be  committed  thereto, 
during  the  time  such  prisoners  shall  be  therein  confined  ;  and 

vol.  vii.  10 
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Ch.  209.  also  to  support  such  prisoners  as  shall  be  committed  for 
Art.  2.  offences." 

v^-v-^/  ^  3.  Congress  resolved,  "  that  in  case  any  State  shall  not 
Bpmi]  ve  of  have  complied  with  the  said  recommendation,  the  marshal  in 
March  3*'  sucn  State  under  the  direction  of  the  judge  of  the  district,  be 
1791.  authorized  to  hire  a  convenient  place  to  serve  as  a  temporary 

gaol,  and  to  make  the  necessary  provision  for  the  safe  keeping 
of  prisoners  committed  under  the  authority  of  the  United 
Slates,  until  permanent  provision  shall  be  made  by  law  for 
that  purpose     and  the  marshal  to  be  allowed  his  expense  &c. 

Feb%6Ct*  ^  4'  ^  l*"S  act  *e8^alure  °^  Massachusetts  enacted, 
1790.—'  "  that  the  keepers  of  the  several  gaols  within  this  Common- 
Maine  Act,  wealth  shall,  under  the  like  penalties  as  by  law  are  provided 
Kentuck"  *°r  ^e  custoc'y  and  8ak  keeping  the  prisoners  thereof,  take 
Acts,  Feb.  3,  custody  of,  and  safely  keep  all  prisoners  committed  under  the 
I7v*s,  Pec.  authority  of  the  United  States  until  they  shall  be  discharged 
26,  lsou.  ^ue  course  0f  the  jaws  thereof."    County  treasurers  di- 

rected to  receive  the  monies  mentioned  in  said  resolve  of 
1789. 

§  5.  Most  if  not  all  the  States  granted  the  use  of  their  pris- 
ons in  like  manner  to  the  United  States.  Thus  these  gaols 
became  both  State  and  Federal  gaols,  and  generally  have  con- 
tinued to  be  such. 

Massachusetts  act,  Feb.  7,  1814,  limited  this  right  to  pris- 
oners committed  by  the  judical  authority  of  the  United  States, 
meaning  generally  to  exclude  prisoners  of  war. 
Art.  2.  .Massachusetts  statutes  fyc. 
W  nchAiC2        $  l>  **y  tn's  acl  (lne  f°rmer  lflWS  revised)  it  is  enacted, 
1784-Maine  "  tnat  the  sheriff  of  each  county  shall  have  the  custody,  rule, 
Act,  ch.  no.  and  charge  of  the  gaols  therein,  and  of  all  prisoners  within 
such  gaol  or  gaols,  and  shall  keep  the  same  himself  personally 
or  by  his  deputy,  for  whom  he  shall  be  answerable." 

Ct'  ^  ^*  ^  C^'S  acl  (*°rmer  'aws  revised)  it  is  enacted,  that  the 
nuL  9  general  Sessions  from  time  to  time  assess  the  polls  and  estates 
within  their  several  counties  in  such  sums  as  may  be  neces- 
[Mass.  Acts,  sary  to  erect  and  keep  in  repair  a  good  sufficient  gaol  in  each 
i809hJu'n  town  where  a  court  is  by  law  to  be  holden  ;  and  to  direct  and 
2o,  1809,  order  the  building  and  repairing  such  gaol  according  to  their 
fan  discretion  ;  and  the  Sessions  is  empowered  to  set  bounds  to 

26, 1811°]  prison  yards,  and  by  the  same  act  to  regulate  the  living  of 
prisoners  &c.,  and  to  adjust  and  settle  disputes  about  the  same. 
By  this  act  also,  escapes  through  the  insufficiency  of  the  goal 
or  negligence  of  the  sheriff  &ic.  are  regulated,  as  Ch.  65. 

§  3.  Furnishing  tools  fyc.  Also  enacted,  that  if  any  per- 
son convey,  without  the  privity  of  the  keeper,  any  tools  to  a 
prisoner  to  aid  his  escape,  he  shall  be  fined  not  exceeding  £100, 
or  suffer  such  corporal  punishment,  not  exceeding  forty  stripes, 
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as  the  court  shall  direct;  and  if  the  prisoner  escape  by  means  Ch.  209. 
of  such  tools,  the  said  party  shall  pay  and  suffer  as  the  pris-    Art.  2. 
oner  would,  except  where  ihe  prisoner  would  be  punished 
with  death,  the  party  shall  be  punished  by  fine,  imprisonment, 
whipping,  pillory,  and  gallows,  or  one  or  more  thereof. 

§  4.  Also  enacted,  that  if  the  keeper  voluntarily  suffer  the 
prisoner  to  escape,  he  shall  suffer  as  the  prisoner  would,  and  if 
negligently,  he  shall  pay  such  fine  as  the  court  shall  award. 
Provided,  if  a  prisoner  for  debt  escape  and  is  recovered  in  three 
months  and  returned  to  prison  again,  the  sheriff  shall  be  an- 
swerable only  for  such  costs  as  may  have  arisen  in  any  action 
previously  commenced  against  him.  All  fines  in  this  act  to  be 
recovered  by  indictment,  and  applied  to  building  and  repair- 
ing the  gaols  in  the  county. 

§  5.  Also  enacted,  the  sheriff  keep  a  calendar,  or  list  of 
prisoners,  committed  to  any  prison  under  his  care,  in  a  large 
bound  book,  therein  entering  the  names  of  all  prisoners  with 
their  places  of  abode  and  additions ;  the  times  of  their  com- 
mitment, and  for  what  cause,  and  by  what  authority  commit- 
ted ;  and  of  such  as  are  committed  for  criminal  offences,  a 
description  of  their  persons ;  the  time  of  liberation  of  each 
prisoner,  his  name,  and  description,  as  aforesaid,  and  the  au- 
thority by  which  liberated  ;  and  if  any  prisoner  escape,  the 
time  and  manner  of  his  escape. 

$  6.  Also  enacted,  the  keeper  return  a  list  of  prisoners  at 
each  term  in  the  county  of  the  Supreme  Judicial  Court  and 
Sessions  ;  on  neglect  so  to  do,  to  be  fined  at  discretion. 

§  7.  Also  enacted,  that  warrants,  writs,  mittimuses,  &c.  be 
kept  filed  in  order,  and  on  the  removal  or  death  of  the  sher- 
iff to  be  delivered  over  to  his  successor,  on  penalty  of  £50, 
to  be  paid  by  the  executors  or  administrators  of  the  deceased 
sheriff,  or  byxa  sheriff  removed,  to  be  recovered  by  any  one 
who  shall  prosecute  therefor. 

Also  enacted,  the  Sessions  provide  in  the  prisons,  at  the  coun- 
ty's expense,  sufficient  and  convenient  apartments  for  receiv- 
ing and  lodging  prisoners  for  debt  separate  and  distinct  from 
the  felons  and  criminals ;  said  court,  every  quarter,  to  exam- 
ine into  and  see  the  prisons  are  safe,  well  provided,  and 
clean,  be. 

§  8.  Also  enacted,  that  any  person  committed  for  debt,  on 
mesne  process,  or  on  execution,  shall  be  allowed  to  have  a 
chamber  and  lodging  in  any  of  the  houses  or  apartments  be- 
longing to  such  prison,  and  liberty  of  the  yard  within  the 
same,  in  the  day  time,  paying  therefor  &c,  provided  he  give 
bond  with  sufficient  surety  or  sureties,  within  the  county,  to 
the  creditor,  in  double  the  sum  for  which  he  is  imprisoned, 
conditioned  to  remain  a  true  prisoner,  &tc. ;  two  justices  ctfo- 
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Ch.  209.  rum  unus  fix  the  sureties.   If  the  creditor  refuse  to  take  the 
Art.  3.    bond,  it  is  left  with  the  sheriff  till  the  creditor  demand  it. 
K*S*Y~\J  When  the  bond  is  sued,  judgment  is  for  the  penalty.  Act, 

June  21,  1811,  punishes  breach  of  state-prison. 
4  61.  Com.       §  9.  Breach  of  prison,  by  the  offender  himself,  when  com- 
130.  mitted  for  any  cause,  was  felony  at  common  law,  in  England. 

In  the  year  1057,  provision  was  made  by  law  for  houses  of 
correction  in  each  county,  and  till  provided  prisons  to  be  used 
for  those  purposes. 
Art.  3.  Judicial 


Mam,  S.  J.  §  1 .  Dennis  having  been  committed  to  gaol,  broke  gaol, 
Dennis' "ewe!  anc*  was  md»cted  at  common  law  for  breaking  prison  ; — had 
been  committed  for  stealing  one  hundred  pounds  of  gun-pow- 
der, value  £30.  The  court  held,  that  it  was  not  necessary  to 
prove  the  felony  for  which  he  was  committed,  nor  that  one  had 
been  committed ;  on  the  ground,  the  breaking  prison  was  a 
new  and  principal  offence,  and  not  at  all  in  the  nature  of  an 
accessory  offence. 

3  Johns.  R.       $  2.  The  deft,  was  confined  in  the  county  prison,  for  petit 

^VoneST  larcenX  »  and  he  uroke  Pris0°'  And  held,  the  prison  breach 
P  e  v.  ue  .  wag  a  fe|onv^  fQt  wnicn  the  deft,  might  be  sentenced  to  the 

state-prison,  for  a  term  not  exceeding  fourteen  years. 

As  to  various  decisions  on  prison-bonds  for  the  liberty  of 
the  yard,  see  c»i;t7  actions  in  former  chapters,  and  Bartlett 
v.  Welles  &&  al. 

Crown  C.  C.  ^  3.  An  indictment  lies,  at  common  law,  for  assisting  one 
662, 658.      to  escape  from  prison,  charged  with  a  forfeiture  to  the  king, 

on  a  writ  out  of  the  exchequer. 
2  Bac.  Abr.       $  4.  And,  at  common  law,  "  the  offence  of  breaking  goal" 
63*«  "  was  no  less  than  felony,  and  this  whether  the  party  was  com- 

mitted in  a  criminal  or  civil  case,  or  whether  he  was  actually 
within  the  walls  of  a  prison,  or  only  in  the  stocks,  or  in  the 
custody  of  any  person  who  had  lawfully  arrested  him."  But 
the  severity  of  the  law,  in  this  case,  was  relaxed  by  the  stat- 
ute de  frangentibus  prisonam,  (1  Ed.  II.  st.  2,)  which  enact- 
ed, "  that  none  from  henceforth  that  breaketh  prison  shall 
have  judgment  of  life  or  member  for  breaking  prison  only, 
except  the  cause  for  which  he  was  taken  and  imprisoned  did 
require  such  judgment,  if  he  had  been  convicted  thereupon, 
according  to  the  law  and  custom  of  the  realm." 
indictment       §  5.  By  this  act,  if  one  committed  for  a  crime  punished  by 
for  pulling     death,  or  loss  of  member,  and  breaks  prison,  for  such  breach 
oC  VenTw.  »e  >s  80  punishable.    This  is  our  law  still,  for  it  may  be  ob- 
4oi.— Maas.   served,  our  statutes  in  the  Colony,  Province,  or  State,  as  to 
nT^m**5'  Pr'son  breach,  do  not  relate  to  the  prisoner  himself  breaking 
a^ij  W.      prison,  but  only  to  others  who  aid  him,  or  to  the  gaoler.  This 
law  is  not  material  in  general,  because  if  the  prisoner  can  bo 
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taken  and  punished  for  prison  breach,  he  may  be  punished  in  Ch.  209. 
the  same  manner  for  the  original  offence.    See  Massachusetts    Art.  4. 
Colouy  and  Province  laws,  on  this  subject  of  prison  breach, 
passed  1646,  1655,  1657,  1663,  1669,  1699,  1700. 

$  6.  In  the  act  passed  in  1700,  there  was  the  following 
clause,  not  revised,  to  wit,  "  that  whosoever  breaketh  prison, 
or  shall  make  his  escape  from  an  officer,  after  his  being  arrest- 
ed or  imprisoned  for  any  crime,  his  breach  of  prison  or  flight 
shall  be  accounted  and  esteemed  in  the  law  one  evidence  to 
convict  him  of  the  crime,  wherewith  he  stands  charged  in  the 
warrant  for  his  apprehension  or  commitment."  This  clause 
clearly  continued  in  force  till  February  21,  1785,  and  as  the 
act  then  passed  did  not  repeal  the  former  statutes,  on  this  sub- 
ject of  prison  breach,  quare,  if  this  clause  is  not  yet  in 
force. 

Art.  4.  Suppose  an  innocent  person  be  arrested  or  impris- 
oned for  a  capital,  or  other  crime,  and  break  prison,  bow  is 
he  to  be  punished  on  1  Ed.  II.  st.  2.  We  have  no  decision 
of  our  own  on  this  point.  But  it  is  conceived  the  following 
English  decisions  apply  to  such  a  case ;  being  made  on  that 
statute  generally  adopted  here  as  to  the  prisoner  himself. 

$  1.  Any  place  is  a  prison,  even  a  private  house,  "  wherein  2  lost  i 
a  person,  under  a  lawful  arrest  for  a  supposed  capital  offence,  D7«r» 
is  restrained  from  his  liberty." 

$  2.  If  the  party  breaking  prison  be  taken  on  a  capias,  on  Hale's  P.  C. 
an  indictment,  14  it  is  not  material  whether  any  such  crime  as  VF" ~!LBac: 

i        &     i*i  i_    *  i  •  .  •      •  Abr.  635.— 1 

that  of  which  he  is  accused,  were  in  truth  committed  or  not,  Hale'*  P.  c. 
for  there  is  an  accusation  against  him  on  record,  which  makes  109. — 2  toat. 
the  commitment  lawful,"  though  he  be  inuocent.    And  one  69°* 
also  is  within  the  statute  if  he  be  committed  by  a  lawful  mit- 
timus, on  suspicion  of  felony,  actually  committed,  though  not 
indicted  ;  for  he  is  legally  in  custody,  and  ought  to  submit  till 
duly  discharged.    But  if  no  felony  be  done,  and  the  prisoner 
be  not  indicted,  no  mittimus  for  such  supposed  crime  will 
bring  him  within  the  act,  as  his  imprisonment  is  not  justifia- 
ble.   Again,  though  a  felony  be  done,  yet  no  cause  to  suspect 
the  prisoner,  and  the  mittimus  be  not  in  due  form,  his  break- 
ing prison  is  not  felony  ;  for  in  such  case  the  lawfulness  of 
the  imprisonment  depends  wholly  on  the  mittimus ;  and 
where  that  is  defective  there  is  nothing  to  support  the  impris- 
onment. 

§  3.  There  must  be  an  actual  breaking  of  the  prison,  by  l  Hole's  P.  c. 
some  actual  force  or  violence.    As  if  the  prisoner  pass  out  at  Abr~23aB*C 
an  open  door,  or  through  a  breach  made  by  others,  he  is  not 
within  the  act ;  but  only  guilty  of  a  misdemeanor ;  nor  is 
breaking  prison,  by  reason  of  fire  &c,  within  the  act.  And 
it  is  not  material  whether  the  felony  charged  on  the  prisoner 
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Ch.  209.  be  such  at  common  law,  or  by  statute  passed  before  he  breaks 
Art.  5.    the  prison  ;  and  before  he  breaks  it,  the  felony  must  be  com- 
v^-v*^~  plete  as  by  the  death  of  the  party  stricken  &c.    And  if  the 
jo"* w*  p* c'  offence  for  which  one  is  committed  be  but  a  trespass,  calling 
it  a  felony  in  the  mittimus  does  not  make  it  one,  or  bring  the 
prisoner's  case  within  the  act.    So  if  a  felony,  in  fact,  is  com- 
mitted by  him,  calling  it  a  trespass  in  the  mittimus  will  not  al- 
ter the  case ;  for  the  real  cause  of  commitment  is  what  the 
statute  regards,  and  that  is  the  offence  which  cannot  be  in- 
creased or  lessened  by  any  mistake  in  the  mittimus. 
2  Haw.  P.  C.     §  4.  The  case  of  a  person  attainted  is  within  the  statute, 
127, 128.      as  judgment  is  already  rendered.    And  the  crime  of  prison 
breach  is  but  felony  by  one  committed  for  treason,  unless 
to  aid  traitors  to  escape  ;  for  then  be  becomes  a  principal  in 
treason. 

2  Bac.  Abr.  $  5.  He  that  breaks  prison  may  be  proceeded  against  for 
P^cT^ps'  De^ore  nc  De  convicted  of  the  crime  for  which  committed  j 
because  the  prison  breach  is  a  distinct  and  independent 
crime.  But  the  sheriff's  return  of  prison  breach  is  not  suffi- 
cient ground  for  arraigning  a  man  without  an  indictment. 
1  Hale's  P.C.  §  6.  It  is  not  sufficient  to  indict  a  man  generally  for  haying 
feloniously  broken  prison  ;  but  the  case  must  be  set  forth  spe- 
cially, that  it  may  appear  that  he  was  lawfully  in  prison  for  a 
capital  offence. 

9  Johns.  R.       $  7.  Lying  in  wait  near  a  prison  by  agreement  with  a  pri- 
Pc'opie  t\he   s°ner  in  it  for  felony,  and  carrying  her  away,  is  a  misdemeanor 
Tompkins,    at  common  law,  and  not  an  offence  against  the  New  York  act, 
Same r.Sieel.  (sess.  24,  c.  58,)  which  punishes  "aiding  or  assisting  any 
person  in  gaol  in  escaping  or  attempting  to  escape  from  such 
gaol,  though  no  escape  be  made."    It  seems  to  be  the  true 
construction  of  such  law,  so  to  assist,  as  to  aid  the  prisoner 
while  within  the  gaol  to  escape  or  attempt  to  escape.  Judg- 
ment reversed. 

Art.  5.    Pound  breach. 
Ma.^.c.jLP.     ^  1.  This  offence  has  been  the  subject  of  statute  law  ever 

NftW?York~"  since  tl,e  year  l645,  In  tnat  vear  lhe  Colony  legislature 
act,  sess.  24,  enacted,  "  that  there  should  be  one  sufficient  pound  or  more 
c.  78,  a  like  made  and  maintained  in  every  town  and  village  within  this 
provision,  jurisdiction,  for  the  impounding  of  all  such  swine  and  cattle  as 
shall  be  found  in  any  cornfield  or  other  inclosure." 

^  2.  That  "  if  any  person  shall  resist  or  rescue  any  cattle 
going  to  pound,  or  shall  by  any  way  or  means  convey  them 
out  of  pound  or  other  custody  of  the  law,  whereby  the  party 
wronged  may  lose  his  damages,  and  the  law  be  eluded,  that 
in  case  of  mere  rescue,  the  party  so  offending  shall  forfeit  to 
the  treasury  forty  shillings ;  and  in  case  of  pound  breach  £5, 
and  shall  also  pay  damages  to  the  party  wronged"  Sic.  j  and  if 
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unable  to  pay,  to  be  whipped  not  exceeding  twenty  stripes  for  Cb.  209. 
"  the  mere  rescue  or  pound  breach."  Art.  5. 

$  3.  This  act  was  a  mere  revision  of  that  of  the  Colony,— 


adding,  if  such  offences  be  committed  by  "  apprentices  or  Act, 


persons  under  age,  and  not  having  wherewith  to  satisfy  the  Maioc  Art^ 
law,  and  their  parents  or  masters  refused  to  pay  the  fine  and  128. 
damages,"  the  justices  had  power  on  conviction  to  commit  the 
offender  to  gaol,  there  to  remain  till  satisfaction  be  made,  or 
in  lieu  of  the  fine  to  punish  by  imprisonment,  not  exceeding 
sixty  days,  leaving  the  party  injured  to  his  action  for  his 
damages  "  of  the  parent  or  master  of  such  child  or  apprentice, 
which  such  parent  or  master  respectively  shall  be  liable  to 
have  recovered  of  him  upon  an  action  to  be  therefor  brought,"  Mass.  Act, 
and  execution  accordingly.    Penalties  on  towns  of  £10  for  1728. 
not  keeping  pounds  according  to  law,  to  be  recovered  by 
bill,  information,  &c. ;  half  to  the  town  and  half  to  the  in- 
former. 

^  4.  This  act  was  a  mere  revision  of  the  above  statutes ;  Mass.  Act, 
except  by  this  act  the  penalties  may  be  recovered  by  an  ac-  14, 
tton  of  debt,  or  upon  an  indictment ;  and  by  it  the  party  1 
injured  by  apprentices  or  minors,  may  sue  them,  or  their 
parents  or  masters,  at  his  election,  to  recover  his  double  dam- 
ages for  pound  breach,  in  which  action  the  deft,  is  not  allowed 
to  give  in  evidence  the  insufficiency  of  the  fence,  "  or  that 
the  creatures  when  taken  were  under  such  circumstances  as 
to  render  the  impounding  illegal,  to  prevent  the  party's  re- 
covering his  full  damages."    And  this  action  is  also  extended 
to  the  recovery  of  damages  occasioned  by  the  rescue  of  any 
ereatures  taken  up  "  for  being  at  large  out  of  the  owner's  in- 
closure,  or  for  doing  damage"  in  improved  grounds  &cc. 

§  5.  In  New  York,  cattle  are  not  be  impounded  until  the  2  Johns.  R. 
damage  has  been  ascertained  and  appraised  by  two  fence-  p^rie"*11 ' 
viewers,  according  to  the  statute  laws  of  New  York,  1  Vol. 
p.  333,  334. 

6.  By  this  act,  (Virginia  law  revised)  the  justices  of  every  Ken.  Act, 
county  court  must  cause  pounds  to  be  made  at  the  several  x^  .4. 
court-houses,  with  good  and  sufficient  fence,  gate,  lock  and 
key,  where  all  stray  horses  or  mares  above  two  years  old, 
taken  up  within  twenty  miles  of  the  court-house,  shall  be  kept 
on  the  first  day  of  every  court,  for  three  courts  successively, 
after  the  same  is  taken  up,  from  12  till  4  o'clock  the  same 
day,  that  the  owner  may  have  an  opportunity  of  claiming  his  or 
her  property  ;  and  the  person  who  takes  up  a  horse,  mare,  or 
colt,  not  above  two  years  old,  must  advertise  the  same  at  the 
door  of  the  court-house  as  is  required  in  case  of  any  stray  cattle, 
sheep,  hogs,  or  goats ; — exceptions  as  to  those  taken  up  more 
than  twenty  miles  from  the  court-house.    The  justice  of 
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Ch.  310.  the  county  court  appoint  a  suitable  pound-keeper  to  take  care 
Art.  1.  of  the  pound,  and  to  keep  it  in  repair;  and  for  every  failure 
in  his  duty,  he  forfeits  6s.  with  costs,  recoverable  before  any 
justice  of  the  county.  Penalty  for  every  breach  of  the  act 
is  $  10,  recoverable,  with  costs,  before  any  justice  of  the  peace 
in  the  State. 


CHAPTER  CCX. 


PERJURY  AND  SUBORNATION  OF  PERJURY. 


Art.  1 .    Perjury  at  common  law. 
3Salk.  270.      §  1.  In  many  cases  perjury  maybe  indicted  at  common 
—8  Inst.  164.  law,  where  it  cannot  be  on  the  statutes  against  perjury.  This 

136  wCi°38  crime  aSainst  Public  Justice  is  defincd  hY  Sir  Edward  Coke, 
— 4Com.  D.'  " to  be  a  crime  committed  when  a  lawful  oath  is  administered 
«38— 12  Co.  in  some  judicial  proceeding,  to  a  person  who  swears  wilfully, 
b^TmocT  absolutely,  and  falsely,  in  a  matter  material  to  the  issue  or 
342.-French  point  in  question."  The  law  takes  no  notice  of  any  perjury, 
Penal  Code,  DU|  gU<jh  a8  \s  committed  in  some  court  of  justice,  having 

art  360  to  ...  .  ,    f  J         • '  ° 

36«;  by  this  power  to  administer  an  oath;  or  before  some  magistrate  or 
the  punish-  proper  officer  invested  with  a  similar  authority,  in  some  pro- 
from  deal?  ceding  relative  to  a  civil  suit  or  a  criminal  prosecution  :  for 
to  civic  de-  the  law  esteems  all  other  oaths  unnecessary  at  least,  and 
hence  will  not  punish  the  breach  of  them.  The  perjury  must  be 
wilful,  positive,  and  absolute,  not  upon  surprise  &c.  It  roust  be 
in  some  point  material  to  the  question  in  dispute,  not  in  a  trifling 
collateral  circumstance,  to  which  no  regard  is  paid.  10  Johns. 
R.  167.  Perjury  may  be  committed  in  taking  an  oath  erro- 
neously administered,  especially  while  the  proceedings  remain 
unreversed  ;  but  there  is  none  where  the  court  has  no  cogniz- 
ance of  the  case.  Yelv.  111. 

^  2.  Subornation  of  perjury  is  the  offence  of  procuring 
another  to  take  such  false  oath  as  constitutes  perjury  in  the 
principal.  The  punishment  of  perjury  was  anciently  death ; 
then  banishment  or  cutting  out  the  tongue  ;  then  forfeiture  of 
goods ;  and  now  it  is  fine  and  imprisonment,  and  never  more 
to  be  capable  of  bearing  testimony.  The  statute  of  5  Eliz. 
c.  9,  inflicts  perpetual  infamy  on  one  prosecuted  on  it,  and  a 
fine  ef  £40  on  the  suborner  fee. ;  "  but  the  prosecution  is 


Digitized  by  Google 


PERJURY  AND  SUBORNATION  OF  PERJURY. 


31 


usually  carried  on  for  this  offence  at  common  law."  Perjury,  in  Ch.  210. 
capital  cases,  by  the  laws  of  France,  is  capital ;  but  there  they    Art.  2. 
admit  witnesses  only  on  the  side  of  the  prosecution,  and  v^^-^, 
formerly  used  the  rack  to  extort  a  confession  from  the  ac- 
cused.   But  less  severe  punishment  is  more  reasonable  where 
the  witnesses  on  both  sides  arc  publicly  examined,  and  the 
criminal  not  only  has  his  witnesses  allowed  him  by  law,  but 
even  counsel  appointed  by  the  court,  in  capital  cases,  when 
he  is  too  poor  to  engage  his  own  counsel.    And  in  the  twelve 
tables,  "  perjurix  poena  divina  exitium,  kumana  dedecus." 


wilfully  and  corruptly  commit  perjury,  or  shall  by  any  means 
procure  any  person  to  commit  corrupt  and  wilful  perjury,  on 
his  or  her  oath  or  affirmation,  in  any  suit,  controversy,  matter, 
or  cause  depending  in  any  of  the  courts  of  the  United  States, 
or'in  any  deposition  taken  in  pursuance  of  the  laws  of  the 
United  States,  every  person  so  offending,"  on  conviction,  is 
punished  with  imprisonment  not  above  three  years,  and  6ne 
not  exceeding  £800,  pillory  one  hour,  and  rendered  incapable 
of  testimony  in  any  of  the  courts  of  the  United  States,  until 
judgment  reversed. 

^  2.  Sect.  10  and  20  provide,  that  in  all  prosecutions  for 
these  offences,  it  shall  be  sufficient  in  any  indictment  to  state 
the  substance  of  the  offence,  and  by  what  court  or  before 
whom  the  oath  or  affirmation  was  taken,  (averring  such  court 
had  competent  power)  together  with  proper  averments  to 
falsify  the  matters  wherein  the  perjury  is  assigned,  without 
setting  forth  the  bill,  answer,  information,  indictment,  declara- 
tion, or  any  part  of  the  record  or  proceedings,  other  than  as 
aforesaid,  and  without  setting  forth  the  power  of  the  court  &c. 
where  the  perjury  is  committed,— -or  agreed  or  promised  to 
be  committed. 

$  3.  Persons  are  convicted  and  punished  as  for  wilful  and 
corrupt  perjury  in  several  cases  by  acts  of  Congress.  By  act, 
March  23,  1792,  as  to  the  army,  and  sect.  G,  as  where  one 
claims  a  pension  or  the  arrearages  of  a  pension  by  a  power, 
he  must  make  oath  or  affirmation  before  some  justice  of  the 
peace  of  the  place  where  the  same  is  payable,  that  such  power 
or  substitution  is  not  given  by  reason  of  any  transfer  of  such 
pension,  or  arrears  of  pension. 

See  Bankrupt  act,  March  4,  1800,  sect.  15  and  21  ;  act 
as  to  Duties,  March  1,  1799,  sect.  88;  as  to  the  Fisheries, 
act  Feb.  16,  1792,  sect.  6  ;  as  to  Ships  and  Vessels,  act  Dec. 


31,  1792,  sect.  28,  30. 

What  is  necessary  to  be  alleged  or  not  in  an  indictment  for  j2  Maw.  R- 
perjury,  see  forms,  4  Wentvv.  230  to  304  ;  Cro.  C.  C.  5C6  274. 


vol.  Til. 
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Ch.  210.  to  638  j  6  Wentw.  396,  398,  423,  424  to  427,  in  justifying 

Art.  3.  bail. 
*-^-v^/      Art.  3.    Mussachusetts  acts. 

§  1.  After  many  statutes  on  this  subject  bad  been  passed, 
Feb  27**818  ^TOm  tne  earwest  settlement  of  the  country,  this  act  was  en- 
— Maine  Act,  acted,  and  in  it  was  provided,  "  that  if  any  person,  being 
c  12.  Ken.  lawfully  required  to  depose  the  truth  in  any  proceeding  in  a 
ifSoi DnC249'  court  of  justice,  shall  commit  any  manner  of  perjury,  every 
25,  vir.  law  person  so  offending,"  is,  on  conviction  in  the  Supreme  Judi- 
cial Court,  punishable  by  solitary  imprisonment,  not  exceeding 
three  months,  and  after  by  confinement  to  hard  labour,  not 
less  than  two  years,  nor  above  6fteen  years. 

$  2.  Sect.  2  enacts,  "  that  if  any  person  shall  commit  subor- 
nation of  perjury,  by  procuring  another  person  to  commit  wilful 
and  corrupt  perjury  as  aforesaid,  every  person  guilty  of  such 
subornation  of  perjury,"  on  conviction,  is  punishable  as  above, 
in  the  first  sect,  of  this  act. 

^  3.  Section  3  enacts,  "  that  if  any  person  shall  wilfully 
and  corruptly  endeavour  to  incite  or  to  procure  another  person 
to  commit  wilful  and  corrupt  perjury  as  aforesaid,  and  the  per- 
son so  incited  do  not  commit  such  perjury,  the  person  so  cor- 
ruptly endeavouring"  Sic.  is  punishable  by  solitary  imprison- 
ment not  exceeding  two  months,  and  by  confinement  afterwards 
to  hard  labour  not  exceeding  five  years. 

Section  4  enacts,  that  the  oath  of  any  person  so  convicted 
shall  not  be  received  in  any  court  of  record  until  judgment 
reversed. 

§  4.  Section  5  repeals  the  act  passed  March  9,  1785, 
against  perjury  &c. 

By  Massachusetts  Colony  statute  of  1649,  perjury  was  pun- 
ished with  death.  Several  Massachusetts  statutes  subject  per- 
sons to  the  penalties  of  perjury  for  false  swearing,  as  our  trus- 
tee act  &c.  Mass.  Laws,  49,  507,  679,  805. 
4B).  Com.  Qasts  deeided.  It  has  been  decided,  that  one  witness  is  not 
allowed  to  convict  a  man  indicted  for  perjury,  "  because  there 
is  only  one  oath  against  another." 

4WCbCom  ~"  $  ^ne  ma^  ^e  °^  Periurv  'n  swearmg  °e  believes 
Chris.  Notes,  a  feet  to  be  true  which  he  must  know  to  be  false.  1  Leach, 
12  '  242  :  2  Chit.  C.  L.  305. 

6«»i  iioit  r  $  ^'  Perjure^  means  false  swearing  in  judicial  proceedings, 
Scholefield.  but  foresworn  does  not.  Therefore,  to  say  of  one,  he  has 
foresworn  himself,  is  not  actionable,  without  shewing  the  words 
related  to  some  judicial  proceeding  in  which  the  ph.  had  been 
sworn  and  any  proceedings  are  judicial  established  by  law, 
as  where  a  pregnant  woman  makes  oath  before  a  justice,  or 
a  bankrupt  before  commissioners,  or  a  poor  debtor  before  two 
justices. 
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§  7.  If  a  man  gives  false  evidence  to  the  credit  of  a  wit-  Ch.  210. 
ness,  though  this  be  not  the  issue,  yet  it  is  perjury,  and  the  t  Art*  4. 
charge  of  perjury  ought  to  be  as  certain  at  common  law  as  on  v^v^-/ 
the  statute.    The  punishment  is  no  more  infamous  on  it  than  ^',kQ^,n 
at  common  law.    The  difference  is  only  this,  where  one  is   61  r'  reeo' 
convicted  on  the  statute,  it  is  "  a  part  of  the  jndgment  to  be 
disabled  ;  but  at  common  law  it  is  only  a  consequential  dis- 
abilty.    "  Ergo,  in  the  latter  case  the  king  may  pardon,  and 
that  restores  him  to  his  testimony  ;  otherwise  in  the  former, 
for  in  that  case  he  must  reverse  the  judgment,  or  cannot  be 
restored." 

§  8.  If  the  pit.  lose  by  the  perjury  of  the  deft's.  witness,  he  3  Salk.  370. 
cannot  sue  him  until  he  is  indicted  and  convicted,  unless  where 
an  indictment  will  not  lie. 

%  9.  Several  persons  cannot  be  joined  in  one  indictment  2  stra.  921, 
for  perjury,  for  perjury  is  a  separate  act  in  each,  and  is  not  *hU- 
like  extortion,  maintenance,  &c.  ,p* 

Sessions  has  no  jurisdiction  of  perjury.  2  Stra.  108S,  Rext>. 
Bainton.  As  neither  the  acts  of  Congress  nor  of  Massachu- 
setts properly  define  perjury,  it  is  still  a  question  depending 
on  adjudged  cases,  what  is  perjury,  and  in  Massachusetts  the 
forms  of  proceedings  are  on  English  principles,  not  so  on  the 
act  of  Congress. 

Ajit.  4.  What  is  perjury  or  not. 

§  1.  To  constitute  perjury  there  must  be  false  swearing  on  Loffi,  771, 
oath ;  also  in  a  court  empowered  to  administer  an  oath  in  a  ^1^5^*. 
course  of  justice  ;  also  in  a  matter  material  to  the  cause  :  also  it 
must  be  a  wilful  and  deliberate  false  swearing.  Therefore,  if 
one  in  the  hurry  of  evidence,  or  from  defect  of  memory, 
swears  false  by  error  or  surprise,  he  is  not  guilty  of  perjury* 
On  the  other  hand  it  will  be  perjury,  even  if  a  person  swear  to 
to  a  true  fact,  if  it  can  be  proved  he  believed  it  false.  The 
falsehood  must  be  material  to  the  matter  in  issue  ;  hence  if  a 
witness  swear  A  beat  B  with  a  dagger  when  it  was  with  a  staff, 
no  perjury,  as  the  beating  only  is  material.  Haw.  B.  1,  ch. 
09,  s.  8. 

§  2.  An  affidavit  was  made  that  they  the  deponents,  nor  Loflft,  274.; 
any  of  them  never  received  ;  adjudged  this  was  a  sufficient  de- 
nial, and 'they  had  received,  and  so  false,  they  were  indictable 
for  perjury. 

§  3.  False  evidence  if  immaterial  is  not  perjury.    What-  1  td.  Raym. 
ever  is  perjury  at  common  law  is  perjury  under  the  5  El.,  that  **** 
statute  does  not  alter  the  offence,  (nor  does  ours,)  but  merely 
increases  the  punishment. 

§  4.  Where  articles  of  the  peace  appeared  malicious  and  ""'j^ 
false,  the  court  committed  the  deponent  for  perjury,  and  stay-  noU. 
ed  process  on  the  articles. 
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Ch.  210.     §  5.  In  order  to  make  perjury  there  must  be  :  1.  An  oath 
Art,  4.    taken  in  a  judicial  proceeding  :  2.  Before  a  competent  court 
\^~v~kJ  or  jurisdiction  :  3.  It  must  be  material  to  the  question  pend- 
lD.fe  E.  68,  ing  :  and  4.  It  must  be  false  ;  and  according  to  Gilbert's  case 
71,  Rex  c.     above,  it  must  be  wilfully  and  deliberately  false.   Not  perjury 
8  Kast,  364.   Dut  a  misdemeanour  to  hold  to  bail  on  a  false  voucher  abroad. 
7  iliiss'.  R.        §  6.  An  attorney  of  the  court  may  commit  perjury  in  his 
315.  (  mss-    affidavit  made  in  answer  to  a  charge  against  him  in  a  sum- 
mary way,  for  his  having  in  his  possession  blank  pieces  of 
paper  with  affidavit  stamps,  and  the  signatures  of  a  master  ex- 
traordinary in  chancery,  and  another  person  at  the  bottom  of 
the  papers. 

Maw.  S.  Jud.     ^  7.  This  was  an  indictment  for  perjury  ;  facts  were,  Wil- 
?792rt  Ewei   nQ,n  I*3"3*1  complained  to  Justice  Coffin  of  a  violent  assault 
Common-  '  and  battery  on  one  Insley.  In  the  trial  Tukesbury  swore,  that 
wealth ir.      Parish  was  so  beaten  and  abused  that  he  did  but  little  labour 
u  ej  ury.    jn  ^  forenoon,  and  nothing  in  the  afternoon,  as  the  indict- 
ment for  perjury  alleged.    Three  witnesses  swore  he  testified 
before  the  justice  that  Parish  was  able  to  do  but  little  in  the 
forenoon,  aud  little  or  nothing  in  the  afternoon  ; — little  or  noth- 
ing appeared  to  be  the  fact.    Held,  this  did  not  prove  him 
guilty  of  perjury.    In  this  case  it  was  said  that  the  perjury 
must  be  in  a  point  or  matter  material  to  the  issue,  that  what 
Tukesbury  swore  before  the  justice  was  not  material ;  the 
issue  being,  guilty  or  not  guilty  of  breaking  the  peace  ;  and 
what  he  swore  was  only  in  aggravation  of  the  battery.  But 
the  court  said,  and  on  an  authority  in  Hawkins,  that  any  mat- 
ter which  tended  to  aggravate  or  lessen  the  crime  before  the 
justice  was  material  to  the  issue.    The  question  before  the 
justice  was,  is  Insley  guilty  or  not  guilty  of  breaking  the 
peace.    In  Pennsylvania  there  has  been  a  decision,  that  if  a 
man  wilfully  and  deliberately  swear  to  a  matter  he  rashly  be- 
lieves when  he  has  no  probable  cause  to  believe  it,  and  it  is 
false,  he  commits  perjury.  Riley's  note  on  2  Chit.  C.  L.  J  54. 
Mass.  S.  Jud.     $8.  Cotteral  was  indicted  for  perjury  in  taking  the  poor 
coh^rou'Iny  debtor's  oatn  and  swearing  out  of  jail  for  a  debt.   The  iudict- 
July,  1793,  '  ment  stated  the  judgment  against  him,  the  execution  and  corn- 
Common-     mitment,  his  application  to  two  justices,  due  notice  to  the  pit., 
Couerai.       lne  meeting  of  I  he  justices,  and  the  oath  he  took,  verbatim  as 
in  the  act,  falsely  and  corruptly.    It  was  proved  ho  had  when 
he  took  the  oath  140  bushels  of  corn,  three  hogs,  and  some 
other  small  articles ;  also,  that  he  had,  pending  said  action  or 
execution,  a  house  and  land,  and  sold  them  to  his  son-in-law 
for  £44,  which  was  a  very  low  price  ;  there  was  strong  appear- 
ances of  a  fraudulent  sale.    Held,  that  if  the  sale  was  fraudu- 
lent, the  house  and  land  remained  his  as  before,  and  his 
swearing  he  had  no  estate  was  false,  and  perjury.  He  did  not 
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account  satisfactorily  for  the  £44,  or  shew  what  he  had  done  Ch.  210. 
with  it.  Further  held,  that  putting  the  house  and  land  and  £44,    Art.  4. 
out  of  the  case,  he  swore  falsely  in  saying  he  had  no  estate  to  v^vx-' 
support  him  in  prison  &c.,  while  he  bad  the  said  corn  and  the 
other  articles. 

§  9.  It  is  perjury  by  the  common  law  to  swear  a  thing  not  *£om%  D' 
known  by  him,  though  it  be  not  false  ;  but  not  if  one  take  a 
false  oath  before  him  who  has  no  lawful  authority  to  adminis- 
ter it,  or  before  him  who  has  no  jurisdiction  of  the  cause ;  nor 
if  the  oath  be  not  direct  and  positive,  as  if  he  say,  as  I  remem- 
ber ;    nor  if  not  in  a  point  material  to  the  issue,  as  if  the  wit-      st*  ' 
ness  be  asked  if  payment  was  made  for  such  goods  at  one  2  Roll.  41, 
time,  and  he  says  it  was,  it  will  not  be  perjury  if  payment  was  42- 
made,  though  not  all  at  the  same  time.    So  if  he  swear  ne  4  c  D 
beat  and  wounded  A  with  a  sword,  it  is  not  perjury  if  with  a  639.^5  m0(L 
stick,  for  all  that  is  material  is  the  battery  or  wounding  ;  but  348.— Salt 
it  is  sufficient  if  it  be  any  way  material.    And  one  may  be  614- 
prejudiced  in  his  testimony  as  to  the  credit  of  a  witness. 

§10.  But  a  man  shall  not  be  indicted  for  perjury  for  a  4  Com.  l>- 
breach  of  his  oath  of  office,  as  a.  judge,  sheriff,  &c.  nor  if  the  '  ' 

matter  be  explained  by  another  part  of  his  answer,  or  by  a 
subsequent  answer. 

$11.  So  to  constitute  perjury  the  oath  must  be  taken  by  3  Bnc.  Abr. 
one  sworn  to  depose  the  truth.  Hence  a  false  verdict  is  not  bli 
perjury  ;  for  the  jurors  are  not  sworn  to  depose  the  truth,  but 
to  judge  truly  of  the  depositions  of  others.  The  same  princi- 
ple seems  to  hold  at  common  law  in  regard  to  officers  who  are 
sworn  faithfully  to  execute  their  offices ;  also,  in  regard  to 
citizens  who  are  sworn  to  bear  true  faith  and  allegiance  Uc. 

$  12.  It  is  not  material  whether  the  false  oath  is  credited  3  Bac.  Abr. 
or  not  or  to  the  damage  of  any  one  or  not,  the  offence  is  in  8l6* 
the  abuse  of  public  justice. 

^  13.  On  a  trial  for  perjury  the  oath  will  be  taken  as  true  Crown  c.  c 
until  it  be  disproved ;  and  therefore,  the  evidence  must  be  6y7' 
strong,  clear,  and  more  numerous  on  the  part  of  the  prosecu- 
tion than  that  on  the  deft's.  part;  for  the  law  will  not  permit  J19I^1C,-R" 
a  man  to  be  convicted  of  perjury,  unless  there  are  two  wit-  Crown  c.  c. 
nesses  at  least.    It  is  the  province  of  the  grand  jury  to  judge  62*>  62ti* 
of  the  intention. 

§  14.  An  indictment  will  not  lie  where  the  supposed  perjury 
depends  on  the  construction  of  »  deed.  It  is  perjury,  though 
the  false  oath  be  not  taken  in  the  face  of  the  court,  but  before 
persons  authorized  by  it  to  examine  a  matter,  a  knowledge  of 
which  is  necessary  for  a  right  decision  of  the  suit.  Hence,  a 
false  oath  before  the  sheriff  on  a  writ  of  inquiry  of  damages  is 
perjury. 

^  15.  So  any  false  oath  is  perjury  which  tends  to  mislead 
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Ch.  210.  tho  court  in  any  of  their  proceedings  relating  to  a  matter  judi* 
Art,  5.    cially  before  them,  though  it  no  way  affect  the  principal  judg- 
v-^v-^/  ment  winch  is  to  be  given  in  the  cause,  as  if  one  who  is  bail 

swear  he  is  worth  more  than  he  is  in  fact. 
4  Com.  D.        Art.  5.  Indictments  fyc.    §  1 .  Perjury  is  indictable  at 
«4o,  641.      common  law.    The  indictment  ought  to  state  the  perjury  was 
committed  voluntarily.    It  ought  to  shew  the  exact  breach. 
And  if  the  perjury  be  at  a  trial,  the  indictment  must  shew 
what  the  issue  was,  and  how  the  evidence  tended  to  the  issue; 
and  it  must  state  a  legal  authority  to  administer  the  oath  ; 
(Dough  156  ;  I  D.  &  E.  69 ;)  must  allege  time  and  place,  if 
material,  70.    Judgment  is  not  given  unless  the  party  be  pre- 
sent in  court.    But  see  our  statutes,  above  cited, 
i  Doiigi.  ise,     §2.  It  is  not  necessary,  in  an  indictment  for  perjury,  to 
Rex  r.  Lyme  state  a  legal  authority  to  administer  an  oath. 
6D.'&E311      $  3*  1Q  an  indictment  for  this  offence,  it  is  necessary  to 
S2o.  Hex  r.- '  state  only  so  much  of  the  proceedings  of  the  former  trial  as 
powiin,  the  wiH  snew  the  materiality  of  the  question  on  which  the  perjury 
is  assigned  ;  but  it  is  sufficient  to  allege  generally,  that  the  par- 
ticular part  became  a  material  one.    And  if  this  is  wanting,  it 
is  a  material  objection.    But  the  reason  of  Lord  Kenyon  was, 
on  23  Geo.  II.  c.  11,  similar  to  our  act  of  Congress  on  this 
subject,  above  cited  ;  that  requires  only  the  substance  of  the 
offence  to  be  stated ;  therefore  it  is  not  necessary  to  state,  in 
the  indictment,  any  more  than  the  substance  of  the  offence 
charged,  and  by  what  court,  or  before  whom  the  oath  was 
taken,  aver  the  court  &c.  had  competent  authority,  &c.  and 
the  commission  or  power  of  the  court  need  not  be  specially 
stated.     But  if  the  prosecutor,  in  perjury,  undertakes  K> 
state  in  the  indictment  more  of  the  proceedings  than  necessa- 
ry on  said  act  of  23  Geo.  II.,  he  must  state  them  correctly, 
or  he  fails.     Further  stating,  that  at  an  admiralty  session,  J. 
Kimber  was  tried  in  due  form  of  law,  on  a  certain  indictment, 
then  and  there  pending  against  him  for  murder,  and  that  at 
and  on  that  trial,  it  then  and  there  became  and  was  a  material 
question,  whether  the  said  deft,  had  ever  said  that  he  would 
be  revenged  of  the  said  J.  Kimber,  and  would  work  his,  said 
J.  K's,  ruin,  are  sufficient  averments  that  the  perjury  was 
committed  on  J.  K's  trial  for  murder,  and  that  the  question 
on  which  the  perjury  was  assigned,  was  material  on  that  trial, 
l  D.fcK  fi9,     %  4.  A  solicitor  made  his*complaint  ore  tenus  before  the 
Rcxr.Ayieit.  chancellor,  in  the  court  of  chancery,  that  he  was  arrested  re- 
turning  home,   after   hearing  the  cause ;  the  indictment 
stated,  that  "  at  and  upon  the  hearing  of  the  said  complaint," 
Stcti mail *«37'       ^e^1  deposed  ^cc*     Held,  this  was  a  sufficient  averment 
caso.   "  *     the  complaint  was  made.    The  deft,  was  discharged,  because 
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the  indictment  did  not  state  in  what  matter  he  swore  falsely,  Ch.  210. 
nor  in  what  action  &c.  ArU  5. 

^  5.  Many  forms  of  indictments  for  perjury,  and  suborna-  v^*v-^/ 
tion  of  perjury  ;  many  of  them  at  common  law  ;  each  stating  ^£^638 C 
the  proceedings  at  length,  in  the  causes  in  which  the  perjury 
was  committed. 

§  6.  It  is  said  a  man  may  be  as  much  guilty  of  perjury,  by  Crown  C.  C. 
a  false  oath  tending  to  extenuate  or  aggravate  the  damages,  cuIs^Haw' 
as  by  an  oath  direct  to  the  point  in  issue  ;  which  might  have  nft. 
induced  the  drawers  of  indictments  for  perjury  formerly  to  set 
out  the  whole  of  the  pleadings  in  which  the  issues  were  join- 
ed, in  order  to  shew  the  extent  and  certainty  of  the  damages 
which  the  pits,  claimed ;  but  as  the  greater  stress  appears  to 
be  laid  on  the  intention  to  pervert  the  due  course  of  the  law, 
it  seems  sufficient  to  state  in  the  indictment  that  a  matter  cog* 
nizable  in  court  came  duly  before  the  judge  and  jury,  to  he 
tried  within  the  intention  of  23  Geo.  II.,  (like  our  act  of  Con- 
gress.)   It  is  necessary  to  state  in  the  indictment  the  question 
was  material. 

§  7.  Settled,  justices  of  the  peace  have  no  jurisdiction 
over  perjury  at  common  law,  but  have  under  the  statute  of  5 
Eliz. ;  not  adopied  in  Massachusetts,  because  very  early  the 
Colony  legislature  adopted  an  act  on  this  subject. 

$  8.  The  thing  sworn  ought  to  be  some  way  material,  and  3  Bac.  Abr 
be  so  stated  in  the  indictment  for  perjury  ;  for  if  it  be  wholly  ^*wCpe *c 
immaterial  and  foreign  to  the  purpose,  no  way  pertinent  to  the  175—M  >al- 
matter  in  question,  nor  tending  to  increase  or  decrease  the  ly,' 437, 438. 
damages,  nor  like  to  induce  the  jury  to  give  the  readier  cred- 
it to  the  substantial  part  of  the  evidence,  it  cannot  be  perjury, 
because  it  is  wholly  idle  and  insignificant.    As  where  a  wit- 
ness introduces  his  testimony  with  an  impertinent  preamble  of 
a  story,  concerning  previous  facts,  no  way  relating  to  what  is 
material,  and  is  guilty  of  a  falsity  as  to  such  facts.    But  it 
seems  a  reasonable  opinion,  that  a  witness  may  be  guilty  of 
perjury  in  respect  to  a  false  oath  concerning  a  mere  circum- 
stance, if  such  oath  have  a  plain  tendency  to  corroborate  the 
more  material  part  of  the  evidence.    As  if,  in  trespass  for 
spoiling  the  pit's,  close  with  the  deft's.  sheep,  a  witness 
swears  he  saw  such  a  number  of  the  deft's.  sheep  in  the  close, 
and  being  asked  bow  he  knew  them  to  be  the  deft's.,  swears 
that  he  knew  them  by  such  a  mark,  which  he  knew  to  be  the 
deft's.,  when,  in  truth,  the  deft,  never  used  any  such  mark. 
An  indictment,  at  common  law,  for  perjury  in  an  affidavit, 
sworn  before  the  court,  need  not  state  the  affidavit  was  filed  7  D  fc  K-315 
of  record. 


Digitized  by  Google 


88  CRIMES  AGAINST  PUBLIC  POLITY  &c. 

Ch.  210.     Art.  G.  Piracy. 

Art.  G.  §  ! .  Common  law.  This  did  not  notice  piracy  as  a  felony, 
v-^v-^~/  or  take  any  cognizance  of  it.  "  And  piracy,  though  a  felony, 
^3li!st?J2  was  only  punishable  by  the  civil  law,  before  28  H.  VIII.  c. 
113.— Mod.  '  I«> ;  a"d  attainder  thereof,  by  the  course  of  the  civil  law, 
766.— Hale's  does  not  corrupt  the  blood,  but  an  attainder  by  force  of  the 
En^t'c.?4"  stalule  does.  A  pardon  of  all  felonies,  does  not  discharge  pi- 
•792  t'0812!—  racy,  because  it  was  a  felony  where  the  common  law  took  no 
1  Haw.  c.  37.  conusance  ;  and  the  said  statute  did  not  alter  the  offence,  but 

only  ordained  a  new  way  of  trial,  and  a  new  punishment. 
4Bi.Com.7i,     §  2.  A  pirate  "  is  a  robber  at  tea"  is  deemed  an  enemy  of 
4S.— Hex  r.   mankind,  and  every  community  has  a  right  to  punish  him.  It 

Dawson,  6      .    ,  1  ,     r  t  i     i  •  i  i  v  i  i 

SutcTriais,i,  «  held  to  be  only  ielony  ;    and  the  special  court  established 
cd.  1742,  pi-  by  28  H.  VIII.  c.  15,  for  trying  piracy  proceeds  according  to 
ly'coraroit*"  ln®  common  law*    Piracy  is  an  act  of  robbery  and  depreda- 
ted within     tion  on  the  high  seas,  which  if  committed  on  land  would  be  a 
!h^™j™I,y  felony,  by  the  common  law  ;  but  by  statute  some  other  offen- 
V'deiwon"    ces  are  made  piracy.    By  11  and  12  of  W.  III.  c.  7,  an  act 
Prises,  p.  29.  of  one  subject  against  other  subjects,  on  the  seas,  under  col- 
c2]"— DrP  our  °^  a  commission  from  a  foreign  power,  which  would  be 
Brown's  civ.  only  an  act  of  war  in  an  alien,  shall  be  construed  piracy  in  a 
^r^uTs  sukjec*'    ^he  common  law  does  not  take  cognizance  of  pira- 
piracy  iiun-  cf-    Hence  if  one,  at  land,  be  accessary  to  a  piracy  at  sea, 
authorized     the  commissioners  on  the  statute  cannot  try  him  ;  for  bis  of- 
«t  ^dat,on   fence  was  at  land  ;  nor  can  the  common  law  try  it,  because 
piracy  is  not  made  felony  whereof  the  common  law  can  take 
notice.    Again,  if  A  commits  a  robbery  at  sea,  and  brings  the 
goods  to  land  within  the  body  of  the  county,  this  is  not  felo- 
ny, triable  by  the  common  law,  because  the  common  law  takes 
no  notice  of  the  original  fact. 
Constitution      Art.  7.  $  1.  By  art.  1,  s.  8,  of  the  constitution,  Congress 
Stages  U!n-ed  ^as  Power  lo  define  and  punish  "  piracies  and  felonies,  com- 
dictment  for,  mitted  on  the  high  seas,  and  offences  against  the  law  of  na- 
Cro.  c.  C.     lions."    By  article  3,  s.  2,  the  federal  judicial  power  is  ex- 
4  Weniw°6<7  tended,  "  to  all  cases  of  admiralty  and  maritime  jurisdiction." 
61.  '  "  And  when  a  crime  shall  not  be  committed  within  any  State, 

the  trial  shall  be  at  such  place  or  places  as  Congress  by  law 
shall  have  directed." 
Act  of  Con.      ^  2.  Section  8,  of  this  act,  enacts,  "  that  if  any  person  or 
April  30,       persons  shall  commit,  upon  the  high  seas,  or  in  any  river,  ha- 
to  Ti— [And  ven»  Dasolli  or  Day»  out  of  the  jurisdiction  of  any  particular 
act  of  Con.    state,  murder  or  robbery,  or  any  other  offence,  which  if  cora- 
Mar.3, 1819.J  mitted  within  the  body  of  a  county,  would,  by  the  laws  of  the 
United  Slates,  be  punishable  with  death  ;    or  if  any  captain, 
or  mariner,  of  any  ship  or  other  vessel,  shall  piratically  and 
feloniously  run  away  with  such  ship  or  vessel,  or  any  goods  or 
merchandize  to  the  amount  of  $50,  or  yield  up  such  ship  or 
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vessel,  voluntarily,  to  any  pirate ;  or  if  any  seaman  shall  lay  vio-  Ch.  210. 
lent  hands  on  his  commander,  thereby  to  hinder  or  prevent  his    Art.  7. 
fighting  in  defence  of  his  ship  or  goods  committed  to  bis  trust,  or  v^-v^*/ 
shall  make  a  revolt  in  the  ship,"  every  such  offender  shall  be 
deemed  a  pirate  and  felon,  and  suffer  death;  and  for  offences 
committed  on  the  high  seas,  or  out  of  the  jurisdiction  of  any 
State,  the  offender  may  be  tried  where  apprehended,  or  6rst 
brought  in.    Here  is  no  distinction  as  to  native  or  foreign 
ships. 

^  3.  Section  9  enacts,  "  that  if  any  citizen  shall  commit 
any  piracy  or  robbery  aforesaid,  or  any  act  of  hostility  against 
the  United  States,  or  any  citizen  thereof,  upon  the  high  sea, 
under  colour  of  any  commission  from  any  foreign  prince  or 
state,  or  on  pretence  of  authority  from  any  person,"  such  of- 
fender shall  be  deemed  a  pirate,  felon,  and  robber,  and  suffer 
death.    This  section  respects  citizens  only. 

§  4.  Section  10  enacts,  that  any  person  advising  &c.  said 
murder,  robbery,  or  other  piracy  aforesaid,  on  the  seas,  which 
shall  affect  the  life  of  such  person,  (pirate,)  and  the  piracy 
be  in  fact  committed,  the  adviser  shall  be  deemed  an  accessa- 
ry before  the  fact,  and,  on  conviction,  suffer  death. 

Section  11  enacts,  that  he  who  receives  a  pirate,  his  goods 
or  vessel,  knowingly,  is  deemed  accessary  after  the  fact,  and 
shall  be  imprisoned  not  exceeding  three  years,  and  fined  not 
exceeding  $500. 

%  5.  Section  12  enacts,  that  if  any  seaman,  or  other  per- 
son shall  commit  manslaughter  on  the  high  seas,  or  confeder- 
ate, or  attempt,  or  endeavour  to  corrupt  any  commander,  mas- 
ter, officer,  or  mariner,  to  yield  up,  or  run  away  with,  any 
ship  or  vessel,  or  with  any  goods,  wares,  or  merchandise,  or 
to  turn  pirate,  or  to  go  over  to,  or  confederate  with,  pirates 
fee.,  punishment  is  imprisonment  not  exceeding  three  years, 
and  fine  not  exceeding  $1000.  This  section  respects  any  per- 
son offending,  and  does  not  confound  manslaughter  with  piracy. 

§  6.  Section  2  of  this  act  enacts,  that  nothing  in  the  fore-  Act  of  Con*, 
going  act  shall  be  construed  to  prevent  the  prosecution  or  pun- 
ishment  of  treason,  or  any  piracy,  defined  by  treaty  or  other 
law  of  the  'United  States."    Clause  in  the  act  of  June  5, 
1794,  cited  Ch.  200,  a.  6. 

Held,  robbery  committed  at  sea  is  piracy,  under  said  8th  3  Wheaton  a 
section  of  the  said  act  of  1790,  though  such  robber)-  if  com-  R.«2,643, 
mined  on  land  would  not,  by  the  laws  of  the  United  States,  be  paj^J" 
punishable  with  death  ;  and  that  the  crime  of  robbery,  as  men- 
tioned in  said  act,  "  is  the  crime  of  robbery  as  recognized 
and  defined  at  common  law  ;"  and  that  the  Cireuit  Courts  of 
the  United  States  have  jurisdiction  thereof.    Also  the  crime  of 
robbery,  committed  by  any  person  on  the  high  seas,  on  board 

vol.  vir.  12 
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Ch.  210.  of  any  vessel  belonging  exclusively  to  subjects  of  a  foreign 
Art,  8.    state,  on  persons  in  a  vessel  so  exclusively  foreign,  is  not  pi- 

v^*v"^>  racy  within  said  act ;  nor  punishable  in  the  courts  of  the 
United  States; — also  if  a  colony  revolt  from  the  parent  state, 
and  declares  itself  independent,  and  a  civil  war  rages  between 
them,  the  couris  of  the  Union  must  view  such  colony  as  it  is 
viewed  by  Congress  and  the  president.  If  the  United  States 
remain  neutral  and  recognise  the  civil  war,  the  courts  of  the 
Union  cannot  consider  as  criminal,  those  acts  of  hostility  which- 
war  authorizes,  and  which  the  new  government  may  direct 
against  its  enemy."  And  generally  the  same  evidence  applies 
to  it  as  to  an  acknowledged  state,  to  prove  a  vessel  or  person 
is  in  the  service  of  such  new  state  Sic. — Wheaton,  52,  73. 
Art.  8.    Massachusetts  statutes  as  to  piracy. 

Mass.  Colony     §  1.  By  this  statute  piracy  in  harbours  or  at  sea,  by  pirati- 

aw,  1673.     cai]y  seizing  a  vessel  or  rising  on  the  master,  was  punished 
with  death. 

Mms.  Act,  ^  2.  By  this  act  it  was  enacted,  that  "  all  treasons,  felonies, 
robberies,  murders,  and  confederacies,  hereafter  to  be  com- 
mitted in  or  upon  the  sea,  shall  be  inquired,  tried,  heard,  de- 
termined, and  judged,  in  such  counties  and  places  as  shall  be 
limited  by  commission  or  commissions  from  the  governor"  &c. 
with  the  advice  of  counsel,  "  to  be  indicted  for  the  same  in 
like  manner  and  form  as  if  such  offence  or  offences  had  been 
committed  or  done  in  or  upon  the  land  ; — such  commissions 
to  be  under  the  Province  seal,  directed  to  three  or  more  sub- 
stantial persoris  &.c.  "to  hear  and  determine  such  offences 
after  the  common  course  of  the  laws  of  this  Province  used  for 
treasons,  felonies,  robberies,  murders,  and  confederacies,  done 
and  committed  upon  the  land  within  the  same,"  to  be  inquired 
of  by  jury ; — like  process  as  for  such  offences  done  on  land  ; 
—saving  for  persons  compelled  by  necessity  hie. ; — suspected 
persons  to  be  seized  and  secured  ; — officers  to  be  aided  in 
making  seizures  : — and  private  armed  vessels  to  bring  their 
prizes  into  some  of  the  British  ports  for  adjudication,  accord- 
ing to  their  instructions,  on  penalty  for  neglect,  of  being  pro- 
secuted as  robbers  and  felons,  and  as  if  not  commissioned. 
This  act  continued  in  force  until  the  American  revolution,  by 
reason  of  which  it  ceased  to  operate. 

There  were  similar  laws  necessarily  in  the  other  Colonies, 
respecting  piracies,  murders,  treasons,  &c.  on  the  seas.  In 
some  cases,  and  at  some  periods,  the  king  appointed  the 
courts  to  try  such  offenders,  and  in  some  of  the  Colonies 
without  a  jury.  The  above  act  of  1696  seems  to  have  been 
framed  on  the  28  Hen.  VIII.  c.  15,  as  to  treasons  &c.  on  the 
sea,  except  as  to  the  forfeitures, — and  to  give  it  effect  in  the 
Colony,  that  not  being  in  existence  when  the  28  Hen.  VIII. 
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was  enacted,  it  was  no  doubt  sanctioned  by  tbe  parent  state,  Ch.  210. 
as  it  respected  crimes  committed  on  the  high  teas,  an  d    tea-   Art,  9. 
sons  &ic.  v-^"v^»> 
Art.  9.  What  is  piracy  or  not. 

§  1.  Piracy  is  when  a  man  "  commits  a  robbery  upon  the  L^JJL1^ 
sea."  As  if  by  violence  one  seize  a  ship  or  the  goods  of  an-  Ja'inst.'na. 
other  upon  the  sea,  putting  him  in  fear ;  though  the  person  —2  Woodes. 
robbed  be  the  subject  of  a  forcigu  prince  or  state  in  amity,  or  ^  ~ a 
die  person  who  robs  has  a  commission  from  a  foreign  prince,  i^t.  154.— 1 
if  he  who  is  robbed  is  not  an  enemy  to  such  prince.    But  it  .I75r" 
will  not  be  piracy  if  the  subjects  of  a  prince,  in  enmity  with  j^'iTac  p. 
another,  take  upon  the  sea,  by  force,  the  goods  of  the  other  lib.  3.  c.  3.  c 
enemy ;  and  though  taken  and  carried  into  a  neutral  state.    c-  *3, 
Nor  is  it  piracy  if  he  who  loses  bis  goods  is  in  enmity 
with  the  prince  or  power  giving  the  commission  to  him  who 
seizes  them  ; — nor  though  a  subject  of  the  English  king  took 
his  commission  from  a  foreign  prince  without  license,  which 
is  not  lawful ; — nor  though  the  person  taken,  be  a  friend,  if 
brought  without  damage  to  the  port  of  snch  prince  for  adjudi- 
cation ; — nor  is  it  piracy  if  the  taking  be  within  a  cinque  port 
&c.,  for  this  is  felony,  triable  at  common  law,  whenever  the 
taking  is  within  the  body  of  the  county. 

§  2.  By  the  law  cf  nations,  the  taking  of  goods  by  piracy,  Grot,  de  J.  B. 
does  not  alter  the  property  ; — and  so  it  is  by  the  law  of  Spain  :  J0/,''^?'^ 
and,  therefore,  when  goods  taken  by  pirates  are  brought  to  l'ltoh'sssU- 
England,  the  owner  may  take  them.   See  Grotius,  jrirata  et  s«o  Aauni, 
latrones.  part  2,  c  6. 

§3.  And  all  other  felonies  upon  the  sea  are  within  the  3  ,n8t  |,,  _ 
jurisdiction  of  the  admiralty ;  as  cutting  out  tongues,  putting  Rutherfortb, 
out  eyes,  sodomy,  rape,  larceny,  &c.  ;  but  this  must  be  inde-  {^4|^|^aB 
pendent  of  any  statute  ;  and  originally  triable  by  the  civil  law,  °  P  ' 
by  which  the  offender  could  not  be  convicted  or  executed 
without  confession,  or  express  testimony.  See  Martens  on 
Captures  Sec.  as  to  piracy. 

§  4.  The  Colony  acts  did  not,  any  more  than  the  28  Hen. 
VIII.  c.  15,  alter  the  nature  of  the  offence,  but  it  remained  to 
be  determined  by  the  civil  law  :  they,  like  that,  only  altered  ^  Haie'l'p"^ 
the  manner  of  die  trial  and  of  the  punishment.  And  this  is  the  c.  370.— 
case  on  the  act  of  Congress  :  what  is  piracy  or  not  must  be  f'J'f^- c- 
ascertained  and  decided  by  the  rules  of  the  civil  law  ;  and  by  819—28*°' 
that  law  piracies  and  depredations  at  sea  are  capital  offences.  H«n.  vm.  c. 
But  the  28  Hen.  VIII.  c.  15,  altered  the  law  as  to  the  manner  7^"Moore' 
of  proof;  that  by  the  civil  law  being  inconvenient,  "  because 
by  that  law  no  offender  shall  have  judgment  of  death  without 
his  own  confession,. or  direct  proof  by  eye-witnesses." 

§  5.  The  indictment  for  piracy  must  allege  the  fact  to  be  3  B*°*  Abr. 
done  on  the  sea,  and  have  both  tbe  words,  felonice  and  pi"  * 
ratice. 
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Ch.  210.  §  6.  The  high  seas  are  public  high-ways,  where  all  nations 
Art.  9.  have  equal  rights  and  authority ;  and  therefore  every  nation 
v/^-  X/  nas  a  right  to  seize  a  pirate,  kostu  humani  generis,  on  these 
1  Haw.  p.  c.  seas,  and  bring  him  to  punishment,  whether  he  be  native  or 
267.— Sec  alien,  Christian  or  infidel,  Turk  or  pagan,  if  he  be  not  an 
31  as  to'the  ene,nv  m  lawfuj  war  with  the  country  of  the  party  seizing 
meaning  of  him  as  a  pirate.  But  our  act  of  Congress  of  1790  extends 
hlgb  seas.  so  far  gee  lhe  United  States  v.  Pclmer,  a.  7,  s.  6,  above. 
Wheaton  on  %  7.  Taking  by  pirates  has  none  of  the  effects  of  legal  cap- 
Cnpmres,  64,  ture ;  it  does  not  divest  the  actual  owner  of  the  property.  So 
237  was  the  civil  law.    But  taking  by  pirates  is  unlike  a  capture 

made  by  captors  not  commissioned  ;  see  Captures.    If  a  re- 
capture be  made  from  a  pirate,  the  property  ought  to  be 
restored  to  the  owner,  paying  a  reasonable  salvage  ;  his  pro- 
perty is  not  divested.    The  quantity  of  salvage  depends  on 
local  laws  and  usages. 
East's  C  L.      ^  8.  Several  mariners  on  board  an  English  ship  lying  at  the 
MayS."*    Groyne,  seized  the  captain,  and  put  him  on  shore,  and  then 
carried  away  the  ship,  and  committed  several  piracies;  held, 
i»s      piracy,  for  this  force  on  him,  and  carrying  away  the  ship,  was 
explained  by  their  after  conduct.    But  where  a  master  of  a 
vessel  loaded  goods  on  board  at  Rotterdam,  consigned  to 
Malaga,  and  insured  them,  run  them  on  shore  in  England  and 
burnt  the  ship,  to  defraud  the  owners  and  insurers,  held,  not 
piracy,  but  a  breach  of  trust. 
United  States     $  9.  The  deft,  was  indicted  for  piracy  on  the  high-seas ; 
6  Wheaton'    ne^>      ^  commission  issued  by  Aury  as  "  Brigadier  of  the 
144, 163 ;  '    Mexican  Republic,"  (unknown  to  our  laws)  or  as  "  general' 
citizen' of*    *M,"OT0  °^  tnc  Floridas,"  then  a  Spanish  Province,  did  not 
the  United     authorize  armed  vessels  to  make  captures  at  sea  :  2.  What- 
Statea.         ever  the  commission  was,  it  did  not  exempt  from  piracy  a 
seizure  made  animo  furandi,  and  not  jure  belli :  3.  The  said 
act  of  Congress  of  April  30,  1790,  extends  to  all  persons  on 
board  all  vessels  that  throw  off  their  national  character,  by 
cruising  piratically,  and  committing  piracy  on  other  vessels. 
This  piracy  was  committed  on  a  vessel  belonging  to  persons 
unknown  to  the  jurors,  and  the  deft,  got  possession  of  her  by 
practising  fraud,  and  he  cruised  in  a  vessel  owned  not  by  a 
foreign  power,  but  by  men  acting  in  defiance  of  all  law,  and 
acknowledging  no  government. 

^"sroUh1©1"  $  10  The  de^U  was  mdicte(^  *°r  Piracv;  held?  L  The  act 
Whea!on,°  0I%  Congress  of  March  3,*  1814,  referring  to  the  law  of  nations 
168,183.'  for  a  definition  of  piracy,  is  constitutional :  2.  Piracy  is  de- 
fined by  that  law  with  reasonable  certainty  :  3.  "  Robbery, 
or  forcible  depredation  upon  the  sea,  animo  furandi,  is  piracy" 
by  that  law,  and  by  the  act  of  Congress.  The  deft,  and 
tubers  had  belonged  to  a  private  armed  vessel  commissioned 
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by  the  government  of  Buenos  Ayres,  abandoned  her,  seized  Ch.  210. 
by  force  another  vessel,  went  to  sea  in  her  without  any  com-    Art.  9. 
mission  or  authority,  and  seized  a  Spanish  vessel,  which  was  ^y\j 
the  act  of  piracy.    Piracy  is  "  robbery  vpon  the  sea."  Liv- 
ingston J.  dissented  ;  he  thought  Congress  had  not  constitu- 
tionally exercised  the  power  of  defining  piracy.    See  in  about 
18  p«iees  of  notes  in  this  case,  many  definitions  of  piracy  in 
different  languages. 

$11.  The  five  defts.  were  indicted  in  seven  indictments  United  States 
for  piracy  ;  held,  1.  The  8  sect,  of  said  act,  April  30,  1790,  t.  Furiongb 
is  not  repealed  by  the  said  act  of  March  3,  1819  :   2.  On 
said  act  of  1790,  it  is  not  necessary  to  allege  in  the  indictment  &  Wbeaion, 
the  deft,  is  a  citizen  of  the  United  States :  nor  3.  The  vessel  J^j^^jJJ^ 
be  acts  in  belongs  to  a  citizen  of  them:  4.  If  a  citizen  of  r  piraiea.— 
them  fit  out  a  vessel  in  a  port  of  them,  to  cruise  against  a  United  States 
power  in  amity  with  them,  he  is  not  protected  by  a  commission  Ilgg^J1^  al 
from  a  belligerent,  from  punishment  for  any  offence  committed  Bowers  kal. 
against  vessels  of  the  United  States  :   5.  The  jury  may  find 
a  piracy  committed  on  the  high  seas,  on  evidence  it  was  com- 
mitted in  an  open  roadstead,  on  a  vessel  at  anchor  within  a 
marine  league  of  the  shore  at  the  island  of  Bonavista  :  6.  Par- 
ticular State  in  said  act  of  1790,  means  one  of  the  States  of 
the  Union  :   7.  A  vessel  by  assuming  a  piratical  character 
loses  her  national  character :   8.  And  a  jury  may  find  this 
character  on  any  evidence  that  satisfies  them  :   9.  Each  count 
in  an  indictment  is  a  substantive  charge,  and  the  verdict  may 
rest  on  one  good  count. 

In  this  case  the  piracy  was  committed  on  a  vessel  and  crew 
all  English ;  the  piratical  vessel  was  a  vessel  of  the  United 
States,  and  run  away  with  by  the  master  and  crew.  Furlong 
alias  Hobson  was  an  Irishman,  a  British  subject ; — was  a  mo- 
tion in  arrest  &c.  As  soon  as  men  act  piratically  they  lose 
their  national  character  ;— -so  held. 

If  a  murder  be  committed  by  one  foreigner  on  a  another, 
and  both  being  on  board  a  foreign  vessel  at  sea,  the  United 
States  courts  have  not  jurisdiction  of  the  case,  p.  195  ; — other- 
wise, if  the  offending  vessel  be  American ; — not  otherwise,  if 
she  lose  her  national  character,  and  become  piratical. 

§  12.  The  defts.  were  indicted  for  piracy  and  murder ;  United  Stale* 
held,  1.  The  courts  of  the  United  Slates  have  jurisdiction  'i^'wheat 
under  the  said  act  of  1790,  of  murder  or  robbery  committed  0n^4ia. 
on  the  high  seas,  though  on  board  a  vessel  beld  by  pirates, 
and  belonging  to  no  nation,  and  sailing  unlawfully,  and  not 
under  the  flag  of  any  foreign  nation  :  2.  So  of  the  crime 
committed  on  board  of  a  foreign  vessel  by  a  citizen  of  the 
United  States ;  or  on  board  a  United  States*  vessel  by  a 
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Ctf.  210.  foreigner,  or  by  a  citizen  or  a  foreigner  on  board  of  a  piratical 
Art,  9.    vessel :  3.  It  makes  no  difference  whether  the  offence  be 

K^y^J  committed  on  board  of  a  vessel  or  in  the  sea,  as  by  drowning 
bim,  or  shooting  him  when  in  the  sea,  though  not  thrown 
overboard.  The  indictment  at  large  is  for  piratical  murder  ; 
in  fact,  the  crime  was  a  murder  by  pirates ;  and  the  indictment 
concludes,  against  the  peace  and  dignity  of  the  United  States. 
This  was  correct,  viewing  the  crime  as  merely  murder ;  not 
viewing  it  as  a  piracy,  for  that  is  against  the  peace  &c.  of  all 
nations.  I  find  nothing  in  the  books  defining  piratical  murder. 
This  confounding  of  crimes  has  probably  grown  out  of  said 
act  of  1790,  which  too  much  confounds  murder  and  piracy. 

§13.  Note.' — All  the  definitions  of  piracy  may  be  reduced 
to  two  short  ones  :  1 .  That  of  the  Roman  or  civil  law,  which 
describes  a  pirate  to  be  hostis  hutnani  generis  ;  that  is,  the 
enemy  of  mankind :  2.  That  of  the  common  law,  which  de- 
decribes  him  as  being  a  robber  on  the  sea,  adopted  in  the 
cases  of  Palmer  and  Smith.  The  definitions  are  easily  and 
universally  understood ;  whereas  those  verbose  definitions  of 
piracy  given  by  Grotius  and  some  others,  rather  obscure  the 
subject.  Enemy  of  mankind,  means  all  mankind ;  and  the 
true  definition  of  a  pirate  excludes  all  national  character.  To 
allow  him  the  character  of  a  citizen  or  foreigner,  is  to  suppose 
he  remains  the  member  of  a  nation ;  whereas,  when  a  man 
becomes  a  pirate,  he  throws  off  his  national  character,  and  his 
vessel  loses  hers  ;  and  so  it  has  been  often  decided ;  and  every 
nation  has  a  right  to  punish  him.  This  very  right  implies  he 
is  of  no  nation,  as  docs  his  being  hostis  hutnani  generis.  In 
piracy  alone  it  is  enough  he  is  a  pirate,  and  we  need  not  en- 
quire if  he  be  a  citizen  or  a  foreigner.  But  in  cases  of  trea- 
son, murder,  or  manslaughter  at  sea,  the  case  is  different ;  a 
traitor  or  murderer,  merely  as  such,  though  at  sea,  is  not 
punishable  by  every  nation ;  for  treason  he  can  be  punished 
only  by  the  nation  to  which  he  owes  allegiance.  And  one  of 
the  same  American  crew  may  murder  another  of  it  at  sea,— 
the  murderer  is  not  therefore  host  is  humani  generis,  to  be 
punished  by  every  nation. 
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CHAPTER  CCXI. 


RIOTS,  ROUTS,  AND  UNLAWFUL  ASSEMBLIES,  SCHOOLS,  SLAVE 

TRADE,  fcc.  TRESPASS. 

Art.  J.  Riots  fyc.  what. 

$  1.  "  In  unlawful  assemblies  there  must  be  three  or  more  4  Bi.  Com. 
persons  concerned  :  1.  An  unlawful  assembly  is  where  three  "e6n^I4d,ct* 
or  more  do  assemble  themselves  together  to  do  an  unlawful  Went.' 305, 
act,  as  to  pull  down  enclosures  Sic.  and  part  without  doing  it  ^4^^2C' 
or  making  any  motion  towards  it :  2.  A  rout  is  where  three   *  ' 
or  more  meet  to  do  an  unlawful  act  upon  a  common  quarrel, 
as  forcibly  breaking  down  fences,  upon  a  right  claimed,  of 
common,  or  of  way,  and  make  some  advances  towards  it :  3. 
A  riot  is  where  three  or  more  actually  do  an  unlawful  act  6f 
violence,  with  or  without  a  common  cause  or  quarrel."  The 
punishment  of  these  assemblies  is  by  fine  and  imprisonment 
by  the  common  law,  and  in  very  enormous  cases  the  pillory 
is  sometimes  added. 

§  2.  An  unlawful  act  to  be  done  is  necessary  to  make  a  2  Saik.  694, 
riot.    If  three  or  more  assemble  lawfully,  and  quarrelling  fall  SM1ee"r'  , 

r  •    •  ...  .  1  ,       r  ii  Soley  fit  al. : 

on  one  of  their  own  number,  it  is  not  a  not.    If  they  fall  on  a  695,  Wen  p. 
stranger,  it  is  a  riot,  but  only  in  those  who  concur.    In  riots,  EUia. 
routs,  and  unlawful  assemblies,  as  well  as  in  cases  of  other 
offences,  officers  may  require  aid. 

§  3.  A  number  of  persons  met  together  on  a  lawful  occa-  2  Ld.  Raym. 
sion,  and  in  a  lawful  manner,  as  to  elect  an  officer  Sic,  and  tt6d* 
during  the  assembly  a  sudden  affray  arose ;  held,  this  did  not 
make  it  a  riot  ab  initio,  but  it  was  only  a  common  affray.  But 
also  held,  if  a  number  of  men  assemble  in  a  riotous  manner 
to  do  an  unlawful  act,  and  a  person  who  was  on  the  place  before 
upon  a  lawful  occasion,  and  not  privy  to  their  first  design,  comes 
and  joins  them,  he  will  be  guilty  of  a  riot  equally  wiih  the  rest. 

§  4.  Five  persons  were  indicted  for  a  riot  and  assault,  the  i  w.  BI.  291, 
jury  acquitted  all  but  two.  Morton  moved  in  arrest  of  judg-  3fio,  The 
ment,  and  insisted  this  was  an  acquittal  of  all,  because  two  Kin8r  Scolt> 
cannot  make  a  riot ;  two  of  the  defts.  were  not  acquitted,  but 
were  dead  before  the  trial ;  two  found  guilty.    The  court  in- 
tended evidence  was  given  against  them  all,  as  after  a  verdict 
the  court  will  suppose  every  thing  in  order  to  support  it ;  as 
if  the  indictment  had  been  laid,  together  with  other  persons 
unknown,  in  which  case  it  has  been  held  good,  Rex  v.  Moor 
Si  Kinnersley,  Stra.  193  ;  that  if  two  only  are  found  guilty, 
yet  the  verdict  implies  that  a  riot  was  committed  by  the  as- 
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Ch.  211.  sistance  of  some  of  the  unknown  persons.   So  here,  as  two  of 
Art.  1.    the  defts.  were  dead  and  the  verdict  finds  two  others  guilty  of 
V^"w^  tne  r'ot>  tne  C0Ul  t  will  intend  that  the  jury  had  evidence  that 
one  at  least  of  the  dead  men  was  concerned  in  it. 

10  Mass  r.  K  5#  The  disturbances  of  our  numerous  and  frequent  elec- 
monweaTth  *.  t*on9  ^  "otous  proceedings  are  of  material  importance,  and  a 
BunoeUbaK  remedy  by  indictment  at  common  law  for  a  riot  is  a  remedy 

that  will  generally  apply  to  such  disturbances.  This  remedy 
we  see  applied  in  the  following  case  well  explained  in  the 
form  of  the  indictment  and  points  decided  thereon.  This  and 
the  Commonwealth  v.  Silsby,  two  cases  at  common  law,  seem 
to  afford  remedies  for  nearly  all  illegal  proceedings  at  elections. 
This  was  an  indictment  for  a  riot,  charging  that  Runnels  with 
five  others  named,  with  a  great  number,  fifty  or  more,  to 
the  jurors  unknown,  on  (April  6,  1812,  first  Monday  in  April,) 
with  force  and  arms  at  said  Salem  &tc.,  unlawfully,  riotously, 
and  routously,  did  assemble  and  gather  together  to  disturb  the 
peace  of  the  Commonwealth,  and  being  so  assembled  and  gath- 
ered together,  unlawfully,  riotously,  and  routously,  with  shonts 
and  huzzas,  did  then  and  there  rush  into  the  public  town- 
house,  or  court-house,  wherein  the  citizens  being  the  legal  voters 
in  the  said  town,  were  then  and  there  constitutionally  audjegally 
assembled  in  town  meeting  for  the  purpose  of  giving  in  their 
votes  for  governor,  fcc.  at  which  meeting  Samuel  Ropes  &t  al. 
being  selectmen  of  said  town  of  S.,  then  and  there  presided, 
and  were  then  and  there  receiving  the  votes  of  the  legal  voters 
of  the  said  town  of  Salem  for  the  officers  aforesaid  ;  and  be- 
ing so  entered,  they  the  said  Runnels  &  al.  with  the  other 
persons  to  the  jurors  unknown,  unlawfully,  &c.  with  great 
noise  and  tumult  did  attempt  to  seize  the  boxes  in  which  the 
votes  of  the  qualified  citizens  were  deposited,  and  did  then 
and  there  impede  and  obstruct  the  said  Ropes  &  al.  select- 
men as  aforesaid,  in  the  discharge  of  their  duties  in  their  office 
aforesaid  for  a  long  time,  to  wit,  two  hours,  to  the  great  dam- 
age of  the  said  selectmen  in  derogation  of  the  free  rights  of 
suffrage  of  the  legal  voters  of  said  town  of  Salem,  against  the 
peace  of  &tc,  and  laws  of  the  same. 

On  motion  in  arrest  of  judgment :  held,  1.  The  words, 
force  and  arms,  introduced  in  the  first  part  of  the  indictment, 
may  well  be  applied  to  every  distinct  allegation  in  it :  2.  The 
words,  in  terror  of  the  people,  are  not  always  necessary ;  as 
"  it  is  cle*r  there  may  be  a  riot  without  terrifying  any  body 
also,  Holt's  distinction,  who  said,  that  in  indictments  for  going 
about  armed  &c.  without  commiting  any  actt  these  words  are 

11  Mod.  116.  necessary,  because  the  offence  consists  in  terrifying  the  pub- 

lic ;  but  in  those  riots  in  which  an  unlawful  act  is  committed 
the  words  are  useless :  3.  The  facts  charged  in  this  indict- 
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ment  amount  to  a  riot,  and  an  aggravated  one.    "  To  disturb  Ch.  211. 
another  in  the  enjoyment  of  a  lawful  right  is  a  trespass  ;  and   Art.  2. 
if  it  is  done  by  numbers  unlawfully  combined,  the  same  act  is 


not." 


There  is  no  statute  of  the  United  States  on  this  subject ; 
and  there  were  no  words  in  this  indictment  grounding  it  on 
any  statute. 

Art.  2.  Massachusetts  statute. 

§  1.  This  enacts  "that  if  any  persons  to  the  number  of  Ma«s.  Act, 
twelve  or  more,  being  armed  with  clubs  or  other  weapons,  or  0c,!;f8'  l\86,' 

,         r  '   •        r    i  •  in  — Maine  Act, 

if  any  number  of  persons,  consisting  of  thirty  or  more,  shall  ch.  17.— 
be  unlawfully,  routously,  riotously,  or  tumultuoushy  assembled,  Ken-  Ac*» 
any  justice  of  the  peace,  sheriff,  or  deputy-sheriff  of  the  J^J 
county,  or  constable  of  the  town,  shall,-  among  the  rioters,  or 
as  near  to  them  as  he  can  safely  come,  command  silence  while 
proclamation  is  making,  and  shall  openly  make  proclamation 
in  these  or  like  words then  follows  the  form  of  the  procla- 
mation ;  and  if  they  disperse  not  in  one  hour  after  proclama- 
tion made  or  attempted  to  be  made,  the  officer  may  command 
sufficient  aid  and  shall  seize  them,  who  shall  be  had  before  a 
justice  of  the  peace,  and  such  officer  may  require  a  sufficient 
number  of  people  in  arms,  if  the  rioters  or  any  of  them  ap- 
peared armed,  and  if  any  of  the  rioters  by  their  resistance  be 
killed  the  officers  and  assistants  are  held  guiltless. 

§  2.  Also  enacts,  that  if  any  person  refuses  such  assistance 
he  forfeits  not  more  than  £10,  nor  less  than  £2,  to  the  Com- 
monwealth, which  may  be  recovered  on  indictment  or  infor- 
mation as  it  is  to  the  Commonwealth.  Also  enacts,  the  for- 
feiture of  lands,  tenements,  goods,  and  chattels  to  the  Com- 
monwealth, for  such  rioters  to  remain  together  the  said  hour, 
riotously,  or  to  oppose  a  known  officer  making  said  proclama- 
tion, whipped  thirty-nine  stripes,  imprisoned  not  more  than 
twelve  nor  less  than  six  months  &c.  Same  penalty  for  pul- 
ling down  any  building,  provided  the  court  may  abate  the 
whipping  or  any  part  thereof.  Offences  to  be  prosecuted  in 
twelve  months ;  the  act  to  be  read  at  the  annual  town  meet- 
ings and  opening  each  Court  of  Sessions. 

3.  The  above  act  is  the  act  of  1751,  revised  in  substance  M»ss  Act, 

1  *9  J*  1 

with  small  variations,  and  this  act  of  1751  was  a  revision  of  Actj 
prior  riot  acts,  passed  in  the  Province  and  Colony.  February  Feb  20, 
1787,  an  act  was  passed  the  more  speedily  and  effectually  to  l7.87,TM*}ne 
suppress  tumults  and  insurrections  in  the  Commonwealth.  ' c  '  * 

Abt.  3.  The  indictment  in  this  case  is  generally  at  com- 
mon law,  as  was  that  above  against  Runnels  and  others. 

§  1.  Are  several  forms  of  indictments  at  common  law,  as  Crown  c.  c. 
for  riot  and  assault ;  riot,  assault,  and  imprisonment,  and  if  S^rmSlaiv 
for  riots  and  obstructing  public  officers  in  doing  tbeir  duty,  4  Went.  870  to  407. 

vol.  vn.  13 
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Ch.  211*  two  counts,  the  grand  jury  may  return  a  true  bill  as  to  one, 
Art.  4.  and  ignoramus  as  to  the  other.  Cowp.  325.  And  in  this  in* 
dictment  for  a  riot  there  may  be  a  count  for  a  common  as- 
sault So  in  an  indictment  for  a  riot  committed  by  several 
footmen  at  a  play-house,  and  breaking  the  lamps,  may  be  join- 
ed a  count  for  a  general  assembly  with  arms  and  making  a 
riot ;  and  indictment  for  a  riot  and  attempt  to  rescue  persons 
arrested  &c 

1  Hawk.  159.     §  2.  Women,  it  is  said,  may  be  punished  as  rioters  ;  but 

minors  under  fourteen  years  of  age  are  not  punishable  for  a 
riot. 

2  Ld.  Raym.  §  3.  In  an  indictment  for  a  riot  it  must  be  explicitly  shewn 
1210,  The     for  what  act  the  rioters  assembled.    It  is  insufficient  to  state 

they  assembled  to  do  some  unlawful  act ;  but  the  identical  act 
must  be  stated  in  order  that  the  defts.  may  have  notice  to 
apply  their  defence. 

§  4.  Insurrections.  By  the  constitution  of  the  United 
States,  art.  1,  s.  8,  Congress  has  power  "  to  provide  for  call- 
ing forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions."  By  Massachusetts  constitu- 
tion, ch.  2,  art.  7,  the  governor  has  power  to  employ  \hs  mili- 
tary force  to  the  same  purpose,  and  to  suppress  any  rebellion 
declared  by  the  legislature  to  exist.  The  word,  rebellion^ 
and  laws  respecting  insurrections  and  rebellions,  hardly  have 
place  in  our  code.  In  the  French  Penal  Code,  art.  209  to 
221,  rebellion  is  defined,  and  is  deemed  a  crime  or  an  offence 
according  to  the  circumstances  of  the  case ;  and  rebellion 
committed  by  more  than  twenty  persons  armed,  is  punished 
by  hard  labour  for  a  limited  ti:ne,  and  if  not  armed,  by  con- 
finement ; — and  many  other  provisions  making  the  written  law 
Dearly  complete  on  the  subject.  We  find  almost  as  little  in  the 
English  law  books  concerning  rebellion  as  we  find  in  our  own. 

§  5.  But  another  French  law  against  associations  merits 
attention  as  a  very  arbitrary  one.  Penal  Code,  art.  291,294, 
by  this,  no  association  of  more  than  twenty  families  is  allowed 
to  meet  daily  or  on  appointed  days,  "  for  religious,  literary, 
political,  or  other  objects  or  purposes,"  without  special  license 
of  government,  and  under  such  conditions  as  it  may  impose. 
Art.  4.  Schools. 


Colony  ^  i.  Not  to  keep  and  maintain  the  schools  required  by  law, 
aw*  in  Massachusetts  has  ever  been  an  indictable  offence.  As 
early  as  1647,  an  act  was  passed  enjoining  and  requiring 
every  town  of  fifty  householders  to  keep  a  school  to  teach 
writing  and  reading;  and  every  town  of  100  families  or  house- 
holders to  keep  and  maintain  a  grammar  school,  so  as  to  fit 
youth  for  the  University,  on  penalty  of  £5  for  each  year's 
neglect.   In  1671,  this  penalty  was  made  £10,  as  to  a  town 
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of  100  families.    And  by  an  act  passed  1683,  every  town  Ch.  211. 
of  500  families  or  householders,  two  grammar  schools  and  two    Art,  4. 
writing  schools,  on  penalty  of  £20  for  each  neglect.  v-^v^/ 

$  2.  This  act  was  a  mere  revision  of  the  acts  above,  except  Ma»s.  Act, 
that  of  1683; — penalty  for  neglect  £10,  on  conviction,  on  lw2- 
complaint  to  the  Sessions,  to  be  applied  to  the  support  of 
schools  in  the  same  county  where,  in  the  opinion  of  the  Ses- 
sions, most  needed,  to  be  levied  on  warrant  from  the  Sessions, 
in  proportion  on  the  inhabitants  of  the  defective  town,  like 
other  public  charges. 

^  3.  In  this  act  it  was  recited,  that  divers  towns  did  shame-  M"w«  Acti 
fully  neglect  to  keep  and  maintain  shools  "  to  the  nourishment  ' 
of  ignorance  and  irreligion," — and  the  penalty  for  each  neglect 
£20  a  year,  and  in  proportion  for  a  longer  or  shorter  time  to 
the  above  use  ;  and  this  act  made  it  the  duty  of  all  grand 
jurors  to  present  the  breaches  and  neglect  of  these  laws. 

§  4.  This  act  increased  the  penalty  to  £30  as  to  towns  of  Act, 
150  families,  and  to  £40  as  to  towns  of  2p0  families,  and  in 
proportion  as  to  those  of  250  or  300  families,  to  the  same 
uses,  and  to  be  recovered  as  above  ; — towns  were  empowered 
by  law,  to  raise  school  monies. 

§  5.  On  these  laws,  if  a  town  neglected  to  set  up  and 
maintain  a  school  as  required  by  them,  the  practice  was  to 
proceed  against  such  town  by  indictment,  which  stated  the 

town  of  consisted  of  more  than  200  &C.  families  or 

householders,  and  that  the  selectmen  and  inhabitants  of  it 
ought  by  law  to  set  up  a  grammar  school  &c.  in  it,  and  to 
procure  some  discreet  person  of  good  conversation,  well  in- 
structed in  the  tongues,  to  keep  it,  and  make  due  provision 
for  his  support  and  maintenance ; — yet,  the  selectmen  and 
inhabitants  of  the  town,  neglecting  their  duty  in  this  behalf 

at  ,  have  neglected  and  refused  for  months  last 

past  to  set  up  a  grammar  school  ©ic.  and  to  procure  and  main- 
tain &tc.  against  the  peace  and  the  laws,  &c. 

§  6.  This  act  of  June  1789,  was  a  revision  of  the  above  Mm*.  Act, 
laws  with  some  additions.  This  act  requires  every  town,  con-  "J"^  ^alne 
taining  fifty  families  or  householders,  to  be  provided  with  "  a  Act,  c.  117. — 
schoolmaster  or  schoolmasters  of  good  morals,  to  teach  child-  J*6  'j'Jf  29 
ren  to  read  and  write,  and  to  instruct  them  in  the  English  1^00'.  june 
language,  as  well  as  in  arithmetic,  orthography,  and  decent  23, 1802 ;  of 
behaviour,"  equal  to  six  months  in  a  year  for  one  school jg" ®  ^ 
each  town  of  100  families  to  keep  such  schools  equal  to  one  Feb. '28, 
twelve  months  in  each  year  ; — each  town  of  150  families  &c.  1815  '>  °f 
such  schools  equal  to  six  months  in  each  year,  and  in  addition  jjjjj  13' 
a  school  "  to  instruct  children  in  the  English  language,"  equal 
to  one  school  twelve  months  in  each  year ; — and  every  town 
•f  200  families  or  householders,  to  maintain  a  grammar  master 


Digitized  by  Google 


100 


CRIMES  AGAINST  PUBLIC  POLITY  he 


Ch.  211.  "  of  good  morals,  well  instructed  in  the  Latin,  Greek,  and 
Art.  5.    English  languages,"  and  in  addition  to  "  be  provided  with  a 

v-^-v-w  schoolmaster  or  schoolmasters  as  above  described,  to  instruct 
children  in  the  English  language,  for  such  term  of  time  as 
shall  be  equivalent  to  twelve  months  for  each  of  said  schools  . 
in  one  year." 

$  7.  This  act  provided  for  dividing  towns  into  school  dis- 
tricts, and  for  instruction  in  schools  on  sound,  moral,  religious, 
and  republican  principles. 

§  8.  Sect.  6  inflicts  penalties  nearly  in  the  proportion  above 
stated,  on  towns  for  neglecting  to  maintain  these  schools ;  the 
penalties  may  be  recovered  iu  the  Supreme  Judicial  Court  or 
Sessions,  (now  Common  Pleas)  and  levied  on  warrants  from 
either  court,  on  the  inhabitants  of  the  deficient  town  or  dis- 
trict, "  in  the  same  manner  as  other  sums,  for  the  use  of  the 
county  ;"  to  be  paid  into  the  county  treasury,  and  be  applied 
to  such  schools  in  the  same  county  as  the  Sessions  (Common 
Pleas)  may  direct  &c.  The  particular  mode  of  conviction  is 
pointed  out  in  the  act ;  of  course  it  will  be  by  bill,  plaint,  or 
information,  as  mentioned  in  the  act.  But  as  all  grand  jurors 
are  directed  by  this  act  diligently  to  "  inquire,  and  present- 
ment make  of  all  breaches  and  neglects  of  this  law;"  convic- 
tions may  be  on  such  such  presentments  or  on  indictments 
according  to  former  usages. 

^  9.  Thus  has  existed  by  law  this  important  school  system. 
Since  June  1789,  some  few  acts,  not  very  material,  have  been 
passed,  to  enforce  the  maintaining  district  schools  in  towns 
divided  by  their  votes  into  school  districts, — as  one,  Feb.  28, 
1800, — another,  June  23,  1 802,— another,  June  21,  1811, — 
another,  Feb.  28,  1815, — and  another,  June  13,  1817.  These 
offences  against  the  laws,  in  neglecting  to  keep  up  and  main- 
tain these  schools,  have  been  matters  of  constant  attention 
from  the  earliest  settlement  of  the  country,  especially  among 
all  enlightened  men. 

§10.  Indictments  have  been  found,  and  informations  have 
been  often  filed  for  breaches  and  neglects  of  these  laws.  But 
few  legal  questions  have  arisen  in  the  construction  of  them  ; 
generally  no  question  of  fact  can  have  arisen  but  as  to  the 
number  of  families  or  householders  in  a  town,  or  as  to  the 
fact  of  neglect  to  keep  the  school  required  by  law. 

Art.  5.    Some  few  questions  of  law  of  late  years  have 
arisen  in  regard  to  district  schools,  on  the  new  districting  prin- 
ciple, which  follow. 
S  Mass.  R.        {  1.  This  was  an  indictment  against  the  town  of  Northarap- 

,,6'weaUh  *on'  ^or  n0t  Prov,cnn8  schoolmasters,  as  required  by  said  act 
IT  Town  of  of  June  25,  1789.  The  indictment,  after  stating  the  offence, 
riorthamp-    concluded, — which  is  in  subversion  of  that  diffusion  of  know- 

tOQ. 
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ledge  &c. ;  held  bad,  because  it  did  not  conclude  contra  for-  Ch.  211, 
mam  stotuti,  and  this  after  a  plea  of  nolo  contendere  had  been    Art.  6. 
received.   Judgment  arrested.  v^-v^^ 

$  2.  In  this  case  it  was  decided  that  monies  voted  to  be  3  Mas*.  R. 
raised  by  the  inhabitants  of  a  school  district  in  a  town,  for  the  «>. J^J* 
purpose  of  erecting  a  district  school-bouse,  may  be  assessed  k  gua 
by  assessors  of  the  town  chosen  after  such  vote  :  2.  It  is  not 
necessary  that  such  assessment  be  made  within  thirty  days 
from  the  date  of  the  certificate  of  the  district  clerk  :   3.  If  an 
illegal  assessment  of  such  monies  be  made,  the  same  or  suc- 
ceeding assessors  may  make  a  now  assessment,  for  which 
purpose  the  district  clerk  may  issue  a  new  certificate  :  4.  The 
inhabitants  of  a  school  district  having  voted  to  raise  monies 
for  erecting  a  school-house,  may  afterwards,  and  before  the 
same  are  assessed,  rescind  such  vote  at  their  discretion. 

$  3.  In  what  manner  towns  may  alter  or  make  new  school 
districts  ;  and  how  affected  by  setting  off  inhabitants,  see 
Richardson  jun.  v.  Dagget  &  al.  Ch.  172,  a.  6. 

§  4.  Lands  of  a  resident  owner  in  any  town  occupied  by  6  Mass.  R. 

his  tenant,  aixe  taxable  in  the  school  district  in  which  the  ?80» l>"" 

iun  9  hit 

tenant  lives ;  and  lands  in  his  own  occupation  in  the  school  oey&  ai. 
district  in  which  the  owner  dwells  ;  notwithstanding  the  dis- 
cretion vested  in  the  assessors  by  the  general  tax  act. 

^  6.  Where  one  was  assessed  for  lands  lying  in  a  school  8  Mass.  R. 
district,  in  which  it  was  not  legally  taxable,  but  requested  the  ^J^. 
assessors  to  place  it  to  his  account  of  taxable  property,  and  ney  b  al. 
informed  them  he  was  to  be  taxed  for  it ;  held,  the  assessors 
were  not  liable  in  trespass  for  making  such  assessment.  1 3 
Mass.  R.  193,  Fourth  School  District  in  Rumford  v.  Wood, — 
has  corporate  powers  to  maintain  an  action  on  a  contract  to 
build  a  school-house,  and  to  make  a  lease  of  land  to  it. 

Art.  6.  Slave-trade.  This  trade  is  now  become  an  of- 
fence against  the  laws  of  the  United  States,  and  of  Massachu- 
setts &c. 

§  1.  The  first  act  against  the  slave-trade  we  find  in  the  Mass.  Colony 
Colonies,  was  passed  by  Massachusetts  Colony  legislature  Law8' M* 
in  1646.    This  legislature,  speaking  with  indignation  of  man- 
stealing  and  of  the  slave-trade,  as  odious  and  justly  abhorred 
by  all  good  and  just  men,  ordered,  "  that  the  negro  interpreter, 
with  others  unlawfully  taken,  be,  by  the  first  opportunity,  at 
the  charge  of  the  country  for  the  present,  sent  to  bis  native 
country,  (Guinea,)  and  a  letter  with  him,  of  the  indignation  of 
the  court  thereabouts,  and  justice  thereof,  desiring-  our  hon- 
oured governor  would  please  to  put  this  order  in  execution."  ^es[t1^'(!,ke  10 
Notwithstanding  this  just  indignation,  our  ancestors  afterwards  Touimin's  R. 
clearly  recognised  negro-slavery.  (See  Ch.  53,  Pauper  cases.)  JjJ?'^^-^ 

ginia  acts  revised,  as  to  slaves  at  large. 
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Cm.  211.  The  other  colonies  early  recognised  negro-slavery,  and  con- 
Art.  6.     tinued  to  do  it,  so  that  in  the  census  of  1790  fee.  every  State 

s^*v-^/  in  the  Union,  except  Massachusetts,  returned  slaves,  meaning 
negro-slaves.  But  this  Slate  has  not  allowed  of  negro-slavery 
since  1780,  for  reasons  mentioned  in  another  place. 

Territorial        The  first  express  constitutional  provision  against  slavery. 

Constitution,  .        ,       j  .  .  m  •  1  j  •     j  i 

July  13, 1787.  was  introduced  into  the  1  emtonal  constitution,  ordained  by 
the  Revolutionary  Congress,  July  13,  1787  ; — see  Journals  of 
Congress  of  that  date,  Graydon's  Digest,  Appendix,  137  to 
141.  By  art.  6  of  that  ordinance  it  is  provided,  "  there  shall 
be  neither  slavery  nor  involuntary  servitude  in  the  said  terri- 
tory, otherwise  than  in  punishment  of  crimes  whereof  the  party 
shall  have  been  duly  convicted."  Next  followed  the  article 
in  the  Federal  constitution,  art.  1,  s.  9,  empowering  Congress 
to  tax  the  importation  of  slaves,  to  the  amount  of  $10  for 
each  person,  and  after  1808  to  prohibit  such  importations. 
The  construction  of  the  Maryland  act,  6"  Cranch,  3. 

irL%{A°ri\  ^  2*  ^cct*  7  °^  tn's  act  Prom°ited  ,ne  importation  into  the 
7, 1798.       Mississippi  Territory,  from  any  foreign  port,  any  slave  or 

slaves,  on  penalty  of  $300  for  each  slave,  and  tbe  slave  to  be 

free. 

Act  of  Con-  3.  This  act  prohibited  the  importation  of  slaves  into  any 
S"i8oa!  State  wmcn  hfld  prohibited  the  slave-trade ;  and  a  vessel  con- 
cerned in  this  trade  was  denied  an  entry,  and  forfeited  ; — and 
a  penalty  of  $1000  for  every  negro,  mulatto,  or  other  person 
of  colour  imported  as  a  slave.  Not  in  force  in  the  Territory 
of  Orleans.  6  Cranch,  330. 
Act  of  Con-  ^  4.  This  act,  after  Jan.  1,  1808,  made  it  illegal  to  import 
2rei807?arcl1  or  bring  'nto  tne  United  States,  or  the  territories  thereof, 
from  any  foreign  kingdom,  place,  or  country,  any  negro,  mu- 
latto, or  person  of  colour,  with  intent  to  hold,  sell,  or  dispose 
of  such  negro,  mulatto,  or  person  of  colour,  as  a  slave,  or  to 
be  held  "  to  service  or  labour and  every  vessel  fitted  out  or 
sent  for  the  purpose  is  forfeited  to  the  United  Stales,  and 
may  be  seized  and  condemned  accordingly  ; — and  every  per- 
son concerned  as  as  principal  or  aider  in  this  business,  by 
fitting  vessels  &tc.  for  this  trade,  forfeits  $20,000,  half  to 
the  United  Slates  and  half  to  the  prosecutor.  And  other 
large  penalties  were  enacted  by  this  act,  to  be  inflicted  on 
every  person  directly  or  indirectly  concerned  in  tbe  importa- 
tion into  the  United  States  of  any  slaves,  or  in  selling:  such 
imported  &c. ; — in  some  cases  imprisonment  from  five  to  ten 
years,  and  fines  from  one  to  ten  thousand  dollars.  This  act 
was  in  its  numerous  and  guarded  provisions  evidently  intended 
to  prohibit  all  traffic  and  servitude  in  the  United  States  and 
their  territories,  in  and  by  negroes,  mulattoes,  and  persons  of 
colour,  except  those  in  the  United  States  and  their  territories, 
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Jan.  1, 1808;  these,  and  these  only  the  act  left  to  he  retained  Ch.  211. 

and  sold  as  slaves.  Art,  7. 

$  5.  This  act,  for  the  government  of  Louisiana,  also  res-  n-^v-*^ 

trained  slavery  therein,  on  the  principles  above  stated.  *ct  °HS'?I^a 

,p,  J  .  •         r    II  *     r  r»  Mar  26,  1&04. 

The  great  object  of  all  these  acts  of  Congress,  respecting 

the  United  States  and  their  numerous  and  extensive  territo- 
ries, and  for  limiting  the  slave  trade,  seems  to  have  been  to 
confine  the  number  of  slaves  to  those  in  the  United  States, 
aod  their  territories,  January  1,  1808,  entirely,  and  to  those 
in  Louisiana,  March  26,  1804,  and  to  their  natural  increase, 
that  is,  to  allow,  in  no  form  whatever,  of  anynmore  importa- 
tions of  slaves  into  any  part  of  the  Federal  territories,  whether  i 
States,  Districts,  or  Territories  appropriately  so  called,  either 
by  land  or  water  ;  and  to  make  every  importation,' and  every 
preparation  for  importation,  contrary  to  these  laws  a  high  mis- 
demeanor. And  as  there  is  reason  to  believe  these  laws  in 
general  have  been  well  executed,  we  may  fairly  attribute  to 
natural  population  the  increase  of  slaves  in  our  Federal  do- 
minions, since  January  1,  1808. 

§  6.  There  have  been  but  few  decisions  upon  these  statutes.  2  Cranch, 
In  this  suit  it  was  held  by  the  Supreme  Court  of  the  United  JfJ-j^JSd. 
States,  that  a  prosecution  on  the  act  of  Congress  above  stat- 
ed, must  be  commenced  in  two  years  after  the  offence  com- 
mitted ;  and  extended  as  well  to  penalties  created  after  as  be- 
fore the  act,  and  to  debt  for  peualties  as  well  as  informations. 

§  7.  And  in  this  case  it  was  decided  by  the  same  court,  2  Crunch, 
that  the  question  of  the  forfeiture  of  the  vessel,  under  this  stat-  4°> United 

1        .        pa'    i»_        j  •    •   «•  „•  States*.  Sen. 

ute,  is  a  question  of  admiralty,  and  maritime  jurisdiction.  Sally. 

§  8.  The  United  States,  in  exercising  their  legislative  pow- 
ers on  this  subject,  seem  to  have  confined  themselves  to  the 
above  cited  provision  in  the  constitution,  that  is,  to  the  import- 
ation of  slaves  into  the  United  States,  and  not  into  foreign 
countries  or  ports.  Perhaps  the  general  government  has  no 
power  to  do  this,  though  it  may  punish  their  citizens  for  doing 
tu    See  late  statutes  to  this  purpose. 

Art.  7.  State  statutes  as  to  the  slave-trade. 

The  individual  States  have  enacted  laws  forbidding  their 
citizens  to  be  any  way  concerned  in  the  slave-trade. 

§  1.  By  the  first  section  of  this  act,  the  legislature  of  Mas-  Mass.  Act, 
sachusetts  enacted,  "  that  no  citizen  of  this  Commonwealth,  Mar.26, 1768. 
or  other  person  residing  within  the  same,  shall  for  himself,  or  Mrinetopro- 
any  other  person  whatsoever,  either  as  master,  factor,  super-  tect  personal 
cargo,  owner,  or  hirer,  in  whole  or  in  part,  of  any  vessel,  di-  n*|erty  of9lhe 

7i  •   j-      -i      •  .  .         u  ii  ci'izens,  &lc. 

rectly  or  indirectly,  import  or  transport,  or  buy  or  sell,  or  re-  ct,.  22.— 
ceive  on  board  bis  or  their  vessel,  with  intent  to  cause  to  be  Toulmio's 
imported  or  transported,  any  of  the  inhabitants  of  any  state  L^.!suck ^ 
or  kingdom,  in  that  part  of  the  world  called  Africa>  as  slaves,  307.  ' 
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Ch.  211.  or  as  servants  for  term  of  years  ;  and  that  every  citizen,  in* 
J3rt.  8.  habitant,  or  resident,  as  aforesaid,  who  shall  directly  or 
indirectly  receive  on  board  his  or  their  vessel,  with  intent 
to  import  or  transport,  or  cause  to  be  imported  or  trans- 
ported, any  of  the  said  inhabitants  of  Africa,  contrary  to  the 
true  intent  and  meaning  of  this  act,  and  be  thereof  lawfully 
convicted,"  shall  forfeit  and  pay  £50,  for  every  person  by  him 
or  them  so  received  on  board,  with  intent  to  import  or  trans- 
port ;  and  £200  for  every  vessel  fitted  out  with  intent  to, 
and  that  shall  actually,  be  employed  in  die  importation  or 
transportation  aforesaid,  to  be  recovered  in  an  action  of  debt, 
half  to  the  State  and  half  to  the  informer. 

The  same  act  makes  all  insurances  on  such  vessels  void. 
J.  W.  was  prosecuted  on  this  act. 

Wilfully  destroying  ships,  cargoes,  &tc.,  see  the  best  act 
against  such  crimes,  Maine  statutes,  Ch.  14 ;  Mass.  act, 
March  8,  1803. 

Art.  8.  Kidnapping. 

The  same  act,  section  3,  enacts,  that  when  any  inhabitant 
or  resident  of  this  Commonwealth  shall  be  carried  off  by 
force,  or  decoyed  away,  "  it  shall  be  lawful  for  any  friend  of 
such  injured  inhabitant  or  resident,  to  bring  forward  and  pros- 
ecute to  final  judgment  and  execution,"  in  any  proper  court, 
any  action  for  damages  against  any  such  offender  in  the  name 
of  the  injured  party,  giving  bond  to  the  judge  of  probate  to 
pay  the  damages  recovered  to  the  injured  party,  on  his  return, 
or  to  the  use  of  his  family  fcc;,  as  the  judge  shall  direct.  If 
the  deft,  be  acquitted,  he  recovers  costs,  also  reasonable 
damages. 

Muss.  C  k  P.     By  Massachusetts  Colony  law  of  1 646,  kidnapping  or 


hi "cim  2\9  stea^nS  was  punished  with  death.    So  by  the  Jewish  law. 

*  Same  in  the  civil  law,  called  in  that  plagium.  But  the  com- 
mon law  punishes  it  (taking  persons  from  one  country  and  sel- 
ling them  in  another,)  with  fine,  imprisonment,  and  pillory. 
And  notwithstanding  the  above  special  actions  by  friends,  no 
doubt  this  is  an  indictable  offence  at  common  law,  so  punisha- 
ble. Law  of  Kentucky,  of  December  19,  1801,  from  five  to 
ten  years'  confinement  in  the  penitentiary. 
Art.  9.  Trespass. 

Indictment       $  1.  It  is  a  very  nice  question,  what  is  an  indictable  tres* 

thech^'ng  P*1*9,  Tnat  a  tresPass  witn  actual  force  and  violence,  or 
withvio-  with  a  strong  hand,  is  indictable,  is  clear,  as  stated  Ch.  204, 
fence,  fc  tnk-  a.  \  \t  Forcible  Entry;  and  Ch.  208,  a.  8,  a.  9,  a.  12,  Rex  v. 
ihLp'e  Storr»  and  Rex  v-  Atkins.  On  the  other  hand  it  is  clear,  a 
Wentir.  302,  bare  trespass,  though  laid  vi  et  armis,  is  not  an  indictable  tres- 
3W;3couma.  pass  .  see  sajd  caseg.    it  \s  dear,  every  breach  of  the  peace 

is  indictable  ;  but  then,  according  to  Rex  v.  Storr,  3  Burr. 


Digitized  by  Google 


TRESPASS. 


105 


1698,  it  is  not  a  breach  of  the  peace  to  enter  one's  yard,  dig  Ch.  211. 
up  the  soil,  and  erect  a  shed  there  with  force  and  arms,  where    Art.  9. 
no  violence  is  charged,  besides  the  common  technical  term  of  v«<vx/ 
vi  et  armis.    Hence  vi  et  armis,  or  entry  into  one's  land  with 
force  and  arms,  does  not  imply  a  breach  of  the  peace  ;  nor 
does  entering  and  culling  grass,  or  a  tree,  or  taking  away  a 
log,  by  the  rule,  1701.    Rex  v.  Baihurst  was  an  indictment, 
and  supported,  for  that  B  entered  A's  house,  turned  and 
kept  him  out  with  force  and  arms.    This  was  a  breach  of  the 
peace ;  and  Lord  Mansfield  laid  stress  on  its  being  a  dwelling- 
house,  and  by  three  persons,  though  no  violence  stated  but 
what  the  words  vi  et  armis  implied.     Wilmot  J.  said,  Rex  v. 
Storr  stood  indifferent,  whether  indictable  or  not,  "  whereas 
it  ought  to  appear  upon  the  face  of  the  indictment  that  it  is 
indictable." 

§  2.  This  was  an  indictment  against  Jopson  and  five  others,  R<nI^  ^°F>3 
charging  that  they  and  several  others  unknown,  unlawfully  as-  5Hrr.  1702. 
sembled  to  disturb  the  peace  ;  and  being  so  assembled,  the 
six  defts.,  particularly  named,  with  force  and  arms,  at  &c.  the 
mine  of  black-lead  of  J.  B.  and  J.  S.,  did  unlawfully  break 
and  enter,  and  sixty  pounds  of  lead  &c,  of  the  goods  and 
chattels  of  said  J  B.  and  J.  S.,  did  unlawfully  take 
and  carry  away,  against  the  peace  &tc.  The  court  refused  to 
quash  this  indictment,  on  motion,  and  said  the  defts.  might 
demur. 

§  3.  This  was  an  indictment  for  (vi  et  armis)  breaking  and  3  Burr.  1781, 
entering  a  close,  and  unlawfully  and  unjustly  expelling  the  pros-  ^fifteen' "tl?- 
ecutors,  and  keeping  them  out  of  possession.    Objected,  this  ere  —8  D. 
this  was  not  an  indictable  trespass,  but  a  mere  trespass  for  a  E  ®*»  * 

.....  .  i  |.  r  .        •  •    t.  Richards. 

civil  injury,  a  private  not  a  public  one  ;  a  mere  entry  into  his 
close,  and  keeping  him  out  of  it. 

§  4.  Court  held  it  not  an  indictable  offence.  Wilmot  J.  M'Nally,419, 
said,  no  doubt  an  indictment  lies,  at  common  law,  for  a  forci-  4ao* 
ble  entry.  There  is  no  such  "  actual  force  as  implies  a  breach 
of  the  peace,  and  makes  »  n  indictable  offence."  The  rule  is, 
"  it  must  appear  on  the  face  of  the  indictment  to  be  an  indict- 
able offence."  44  The  number  of  defts.  makes  no  difference 
in  itself ;  no  riot  or  unlawful  assembly,"  is  charged. 

Yates  J.  concurred,  and  said,  44  there  is  no  force  or  violence 
shewn  upon  the  face  of  the  indictment,  to  make  it  appear  to 
be  an  actual  force  indictable."  44  Nor  is  any  riot  charged, 
or  any  unlawful  assembly ;  therefore  the  mere  number  makes 
no  difference."    Indictment  quashed  by  the  whole  court. 

§  5.  Is  a  mere  trespass,  and  not  an  indictable  offence,  to  3  Borr-  I*06; 
pull  off  the  thatch  of  a  man's  house,  he  being  in  the  peacea-  e*  r*At!u,ia» 
ble  possession  of  it.    Indictment  quashed. 

§  6.  If  a  man  be  indicled,  that  he  stole,  and  it  is  not  said  ?^wa  c,c* 

vol.  vii.  14 
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Ch.  211.  feloniously,  this  indictment  imports  but  a  trespass,  and  the 
Art.  9.  offender  may  be  put  to  answer  it  as  a  trespass, 
v^-vw  ^  7.  Sections  2  and  3,  of  this  act,  provide  for  the  offences 
M»ss-  *ct„»8 6  of  wilfully  destroying  milestones  and  public  monuments,  and 
-Elaine  Act  *°r  committing  trespasses,  secretly  in  the  night  time,  (as  stat- 
ch.  33.       '  ed  in  a  former  chapter,)  being  indicted. 

§  8.  So  one  may  be  indicted,  at  common  law,  for  a  tres- 
pass, for  he,  with  force  and  arms,  a  glass  window,  belonging 

to  A.  B.  situated  in  ,  by  violently  throwing  stones  at  and 

against  it,  maliciously,  unlawfully,  and  injuriously,  did  break 
and  destroy,  &c. 

Indictment  §  9.  Upon  the  same  statute  the  deft,  was  indicted  for 
lor  throwing  throwing  down  fence  in  the  night  time.    The  grand  jury  pre- 

n         sented,  that  he  at  ,  on  ,  secretly  in  the  night 

time,  with  force  and  arms,  did  throw  down  and  open  one  rod 
of  fence,  belonging  to  and  inclosing  lands  not  his  own,  but  the 
same  rod  of  fence  then  belonged  to  and  enclosed  a  certain 
close  of  J.  L.,  situated  in  ,  bounded  ,  contain- 
ing four  acres,  and  that  the  deft,  then  and  there  did  leave  the 
same  rod  of  fence  down  and  open,  to  the  great  injury  of  the 
said  J.  L.  and  to  the  evil  example  &c,  against  the  peace,  and 
the  form  of  the  statute  &c.  If  it  cannot  be  proved  to  have 
been  done  secretly  in  the  night  time,  these  words  may  be 
omitted,  and  then  the  indictment  is  applicable  to  such  a  tres- 
pass committed  in  the  day  time. 

10.  On  the  same  statute,  there  was  a  proceeding  in  tres- 
pass, for  secretly  taking  fruit  as  in  the  subjoined  note ;  which 
sufficiently  shews  the  nature  of  the  trespass,  the  arrest  on  sus- 
picion, declared  on  oath,  and  the  proceedings.* 

♦  To  J.  B.  Esq.,  one  of  the  Justice*  of  the  Peace  vrithin  and  for  the  coun- 
tjfof  . 

Complains,  on  oath,  A  B,  of  ,  in  said  county,  mariner,  Uiat 

some  person  or  persons,  to  him  unknown,  did  on  ,  at  ,  with 

force  and  arms,  take  and  carry  away  from  his,  the  said  A  B's  garden,  situa- 
ted in  said  ,  two  quarts  of  fruit ;  that  he  has  Rood  cause  to  suspect, 

and  dolh  suspect,  that  C  and  D  of  ,  oforesaid,  minors,  did  lake  and 

carry  away  the  said  fruit,  as  aforesaid  ;  that  the  said  C  and  D  had  not,  nor 
had  either  of  them  at  that  time,  or  at  any  time,  any  inlerest  in  the  said  gar- 
<l»n  or  fruit,  nor  had  (hey,  or  either  of  them,  at  any  lime,  the  consent  of  the 
said  A  B,  (he  owner  thereof,  for  their  so  taking  and  carrying  away  the  said 
fruit ;  all  which  is  against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  the  Commonwealth,  and  to  the  damage  of 
the  said  A  B. 

Wherefore  he  prays,  that  the  said  C  and  P  may  be  apprehended,  and 
held  to  answer  the  said  complaint,  and  be  further  dealt  with  according  to 
law. 

Signed,  A  B. 

Essex,  ss. — Received  and  sworn  to  on  ■■,  before  me,  J.  B.,  justice 
of  the  peace. 

Warrant  to  apprehend  in  common  form  ;  fined  5s.  each,  and  commit- 
ted ;  one  evider.ee  proving  the  furl. 

For  arrests  on  suspicion,  see  1  Mass.  laws,  169  ;  2  Hale's  P.  C.  89,  90, 
109,  110. 
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§11.  These  acts,  and  such  have  long  existed,  to  preserve  Ch.  211. 
and  secure  to  owners  their  property  in  logs,  masts,  spars,  and   Art.  10. 
other  timber,  in  certain  cases,  and  in  cord  wood ;  these  stat-  K^^^J 
utes  inflict  various  penalties,  for  destroying  or  injuring  this  Mass.  Acts  of 
kind  of  property  of  others,  in  whole  or  in  part ;  also  for  £ej^'  J*94' 
destroying  the  marks  or  evidences  of  such  property,  &tc.  |g]9  ^  ^ 
Mass.  acts  of  March  14,  1805;  of  February  28,  1807;  acts  of  Main* 
of  February  2,  1816  ;  of  February  9,  1818;  of  February  17,  ^  l82l» ch 
1819;  of  February  18,  1819. 

Art.  10.  Usury. 

§  1.  This,  as  a  ground  of  civil  action,  has  been  already 
Jargely  considered  ;  what  is  usury  or  not,  the  history  of  it,  he. 
It  here  only  remains  to  consider  usury  as  an  indictable  offence. 
It  is  an  offence  against  public  trade.  But  usury  is  not  an  of- 
fence at  common  law,  for  that  law  did  not  fix  the  rate  of  in- 
terest, but  this  has  depended,  and  does  depend,  on  the  statutes 
ascertaining  and  fixing  the  rate  of  interest. 

$  2.  It  has  been  decided*  that  an  indictment  for  this  of-  3  Saik.iss. — 
fence  of  usury  does  not  lie  at  the  sessions  ;  nor  does  any  in-  Queen  c  pj! 
dictraent  on  the  English  statutes ;  for  the  method  the  statute 
prescribes  must  be  followed. 

$  3.  The  laws  of  the  United  States  do  not  regulate  legal  indictment 
interest  of  monies  lent,  but  this  matter  is  left  to  the  State  le-     u^Jry»  3 
gislatures,  except  in  Federal  places,  (yet  few  and  small;)  i  newest, 
hence  usury  is  not  found  in  those  laws.     As  each  regulates  216—  Co. 
and  prescribes  legal  interest,  each  State  declares  what  is  usu-  Ent-**>* 
ry,  and  of  course  punishes  it,  some  by  indictment,  some  by 
information,  and  some  giving  a  penalty  for  it,  recoverable  by 
action  of  debt. 

§  4.  When  it  is  said  usury  is  not  an  offence  at  common 
law,  it  is  intended,  no  interest  above  a  certain  rate,  as  G  per 
cent  a  year,  for  instance,  is  prescribed  by  law,  and  8  is  taken, 
can  be  usury  by  that  law,  for  clear  it  is  that  it  knew  no  rate  of 
interest ;  but  if  any  usury  by  the  common  law,  it  must  be  any 
interest  at  all.  According  to  the  church  notions,  in  the  dark 
ages,  it  might  be  usury  to  take  any  interest,  even  one  tenth  of 
of  one  per  cent  a  year.  But  since  the  statutes  were  passed 
allowing  legal  interest,  which,  in  this  respect,  repeal  this 
common  law  that  allowed  none  at  all,  it  is  clear  there  is 
no  usury  at  common  law,  where  such  statutes  exist.  And  6  Bac.  Abr. 
as  such  have  ever  existed  in  Masschusetts,  there  never  can  ^ 
have  been  here  any  usury  by  that  law.  English  lawyers,  and 
some  English  judges,  speak  of  usury  at  common  law ;  at 
least  an  indictment  on  that  law  for  usury,  and  of  late  years,  as 
in  a  case  laid  so  as  judgment  could  not  be  on  the  statute, 
the  court  gave  judgment,  at  common  law,  fine  and  imprison* 
ment.    It  is  true,  where  an  act  done  is  forbidden  by  the  stat- 
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Ch.  211.  ute,  it  is  an  offence  against  it,  punishable  by  the  common  law, 
Art.  10.  where  the  statute  prescribes  no  punishment,  as  in  that  the 

v-^v^  courts  by  means  of  the  common  law  will  give  effect  to  the 
statute.  But  this  is  never  the  case  where  a  statute  creates  a 
new  offence,  as  taking  above  6  per  cent  a  year  is,  and  chalks 
out  a  specific  remedy,  as  do  the  statutes  against  usury.  The 
authorities  on  this  point  are  numerous  and  clear. 

Mass.  Act,        §  5.  This  act,  cited  in  a  former  chapter,  inflicts  the  penalty 

—Maine  Act,"  *°r  usury»  "lne  fuI1  va,ue  of  tne  ?oods  and  monies  or  other  things 
ch'  iy  —  Vir.'  so  lent that  above  6  per  cent  &c.,  to  be  recovered  by  indict- 

K°L  A?'tJ  ment'  0r  action  on  lne  case»  na,f t0  tne  ^tate  ann*  na^ lo  lne  in" 
^im.      former,  and  by  statute,  June  19, 1786,  if  not  prosecuted  by  the 

informer  in  one  year,  all  to  the  State.  The  action  and  nature 
of  usury  having  been  already  sufficiently  considered,  it  now 
only  remains  to  attend  to  the  indictment  for  the  offence  of  usu- 
ry. As  no  indictment  usually  lies  in  England  for  usury,  but  infor- 
mations do,  the  English  authorities  will  not  be  always  to  the 
purpose.  Certain  facts  are  always  material  to  be  alleged  in 
an  indictment  for  usury,  in  this  manner.    The  jurors  present, 

that  C.  D.,  at  ,  on  ,  did  lend  to  E.  F.  the  sum 

of  $1000,  lawful  money  ;  and  to  secure  the  repayment  there- 
of, with  lawful  interest  for  the  same,  to  the  said  C.  D.  or  his 

order,  the  said  E.  F.  afterwards,  to  wit,  on  the  same  

day  of  ,  at  ,  aforesaid,  did  give  and  deliver  to 

the  said  C.  D.  a  certain  promissory  note,  subscribed  by  the 
said  E.  F.,  bearing  date  the  day  and  year  aforesaid,  by  which 
note  the  said  E.  F.  did  promise  to  pay  to  the  said  C.  D.,  or 
his  order,  'he  said  sum  of  $1000,  with  lawful  interest  for  the 
same,  six  months  after  the  date  of  the  same  note.  And  the 
jurors  aforesaid,  upon  the  oath  aforesaid,  do  further  present, 
that  the  said  C.  D.  afterwards,  to  wit,  on  ,  at 


aforesaid,  unlawfully,  unjustly,  and  corruptly,  did  take  and 
ceive  of  and  from  the  said  E.  F.  the  sum  of  $G0,  lawful 
money,  of  his  monies,  for  the  forbearing  and  giving  day  of 

payment  of  the  said  $1000,  from  ,  to  ,  (about 

six  months,)  which  sum  so  as  aforesaid  received  and  taken,  by 
the  said  C.  D.,  for  the  forbearing  and  giving  day  of  payment, 

of  snid  $'000,  from  ,  to  — — ,  did  exceed  the  rate 

of  $6  for  the  loan  of  $100  for  a  year,  to  the  damage  of  the 
said  E.  F.,  against  the  peace,  and  the  form  of  the  statute,  in 
that  case  made  and  provided,  &c.  The  words  underscored  in 
this  form  are  all  material.  For  to  constitute  an  indictable  of- 
fence of  usury,  there  must  be  a  loan,  to  be  repaid ;  the  ex- 
cess of  interest,  or  usury,  must  be  unlawfully  and  corruptly 
agreed  for  ;  it  must  be  for  forbearing  and  giving  day  of  pay- 
ment, and  the  excess  of  interest  must  be  actually  taken  and 
received. 
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Akt.  U.  Adjudged  eases.  Ch.  211. 

§  1.  This  was  an  indictment  for  usury.    Dorothy  Smith,  at  Art.  11. 
»,  August  20,  3d  of  Anne,  lent  and  advanced  to  Rich- 


ard Jones  £5,  to  be  repaid  to  her  on  the  8th  day  of  January,  J9L^  ^y™" 

next  following  ; — that  the  January  8th  aforesaid,  at  ,  smiuVs  cas«. 

unjustly  and  corruptly  received  and  had  of  said  Jones,  for 
aaid  time,  12*.  6d.,  which  sum  exceeded  six  per  cent  a  year ; 
against  the  peace  of  &c,  and  against  the  form  of  the  statute  in 
such  case  made  and  provided.  Plea,  not  guilty.  Verdict, 
guilty.  Fine,  XI 5,  treble  the  £b  lent.  It  will  be  observed 
in  this  case,  the  penalty  adjudged  was  treble  the  sum  fairly 
lent,  and  no  notice,  in  assessing  the  fine,  was  taken  of  the  12*. 
6d.  afterwards  usuriously  taken.  Our  court  adopted  the  same 
principle  in  King's  case,  November  term,  1815.  It  adjudged 
the  forfeiture,  the  $900  fairly  lent,  and  took  no  notice  of  the 
$108,  afterwards  on  this  loan  usuriously  received,  though  the  Mass. S.J. 
usury  consisted  entirely  in  this  after  receipt  of  the  £  108.  In  Voun  Esses, 
this  case  be  was  indicted  for  usury  on  three  loans  made  to  common*' 
Daniel  Hayden.  The  indictment  stated  they  were  made  at  wealth  v. 
Danrers,  in  the  county  of  Essex  ;  and  to  secure  repayment  he  Zachariah 
and  John  Bulterfield  gave  King  their  promissory  notes,  signed 
by  them,  dated  fee. ;  and  stated  the  usury  to  be  afterwards  in 
taking  and  receiving,  unlawfully  and  corruptly,  $108,  for  a 
year's  forbearance,  which  was  12  per  cent.  Count,  in  the  in- 
dictment on  each  loan  and  note,  and  each  taking,  &c.  As 
the  year  was  expired,  and  the  whole  penalty  was  claimed  to 
the  use  of  the  State,  Hayden  and  Bulterfield  were  admitted 
witnesses  for  it.  Verdict,  guilty.  Motion  by  the  deft,  for  a 
new  trial,  filed  :  1 .  Because  &tc. :  2.  Because  there  is  a  ma- 
terial variance  between  the  several  contracts  stated  in  the  said 
indictment  and  the  said  several  contracts  produced  and  prov- 
ed in  each  case,  especially  in  this ;  each  contract  is  stated  in 
the  said  indictment  to  be  joint  only,  not  payable  to  order,  and 
made  at  Danvers,  in  the  county  of  Essex  ;  whereas  each  con- 
tract produced  and  proved  was  and  is  joint  and  several,  pay- 
able to  order,  and  made  at  Chelmsford,  in  the  county  of  Mid- 
dlesex :  3.  Because  in  each  count  in  the  said  indictment  the 
forbearaoce  on  each  contract  is  said  to  have  been  to  the  said 
Hayden  alone,  and  in  no  case  to  the  said  Butterfield. 

To  get  over  this  objection  of  variance,  the  attorney  gener- 
al suggested,  that  all  the  parts  of  the  indictment  relating  to 
the  notes  might  be  rejected  as  surplusage,  leaving,  as  this 
would,  the  indictment  to  charge  legal  loans  originally  made, 
but  subsequent  usurious  agreements  and  takings  of  usury. 
This  indictment  was  continued  April  term,  1814,  by  Judge 
Sewall,  in  order  to  report  the  case,  but  his  death  prevented  a 
report.   November  term,  1814,  an  affidavit,  by  one  of  the 
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Ch.  211.  cleft's,  counsel,  was  filed  with  copies  of  the  notes  annexed, 
Art.  II.  stating  they  were  the  notes  produced  in  evidence  at  the  trial. 
\^Y^J  This  brought  the  questions  of  variance  fairly  before  the  court. 

This  cause  was  argued  first  as  to  the  variance ;  deft,  urged, 
that  there  was  a  material  variance  between  the  contracts  stat- 
ed in  the  indictment  and  those  so  proved,  and  cited  many  au- 
thorities on  this  point  of  variance,  stated  in  former  chapters, 
such  as  Carlisle  q.  t.  v.  Trears,  Cowp.  67 1  ;  Wade  q.  L  v. 
Wilson,  5  East,  192 ;  Rex  v.  Pepperell,  1  D.  &  E.  240,  and 
447,  Church  v.  Wilkins  ;  Bridge  v.  Austin,  4  Mass.  R.  115; 
Tate  v.  Willings,  3  D.  &  E.  535  ;  Helman  v.  Bennett,  5  Esp. 
R.  227;  Gwinnel  v.  Phillips,  3  D.  &  E.  64;  Shute  v. 
Worseley,  eited  Dougl.  668 ;  Whitwell  v.  Bennett,  3  Bos.  St 
P.  559 ;  White  ©.  Wilson,  2  Bos.  &  P.  116;  Cook  v.  Gra- 
ham ;  Pitt  v.  Green  ;  Symonds  v.  Ball ;  Lucy  v.  Goodson  ; 
Spaulding  v.  Mure,  &ic.  fcc. 

§2.  As  to  the  forbearance  to  Hay  den  alone,  Wade  q.  t.  v. 
Wilson. 

§  3.  No  corrupt  argreement  is  stated  in  the  indictment ; 
only  that  12  per  cent  a  year  was  taken,  bymeam  of  a  corrupt 
bargain  between  the  deft,  and  Hayden.  1  Haw.  P.  C.  ch. 
82,  s.  24,  25,  a  usurious  agreement  is  material  to  constitute 
the  offence  of  usury ;  and  how  made.  Rex  v.  Walker,  Sid. 
421,  pi.  9,  a  corrupt  agreement  must  be  laid  ;  forty  shillings 
was  taken  after  lending,  and  no  corrupt  agreement  was  laid 
before  or  at  the  time  of  lending  ;  held,  there  could  be  no 
judgment  on  the  statute,  but  only  at  common  law.  5  Bac. 
Abr.  423. 

§  4.  The  words  as  to  the  notes  cannot  be  stricken  out  of 
the  indictment  as  surplusage.  The  rule  in  this  respect  is 
found  in  Bristow  t>.  Wright,  Doug).  665 ;  Rex  v.  Harris,  8 
Mod.  127  ;  Crawford  v.  Whittal,  Dougl.  4 ;  Rex  v.  Stephens, 
5  East,  254. 

$  5.  If  these  words  be  considered  as  so  stricken  out,  as  is 
suggested,  no  good  indictment  will  remain  ;  these  words  are 
material  as  they  alone  contain  any  contract  express  or  impli- 
ed, to  repay  the  monies  lent.  Such  contract  is  essential  to 
constitute  usury ;  in  which  the  essentials  are  :  1.  A  loan  :  2. 
Such  contract :  3.  Actual  taking  above  6  per  cent  a  year  :  4. 
A  corrupt  agreement.  Strike  out  these  words  and  there  will 
remain  only  a  loan  and  such  taking.  Jansen's  case,  1  Wils. 
286,  there  u  must  be  a  loan  to  be  repaid  at  all  events ;  same, 
Murry  v.  Harding,  3  Wils.  390  ;  Crown  C.  C.  742,  the  same ; 
3  Ld.  Raym.  34,  the  same;  so  Rast.  Ent.  689;  2  Ld.  Raym. 
1144  ;  2  Salk.  630 ;  Cro.  El.  393. 

But  notwithstanding  these  objections,  the  court  gave  judg- 
ment against  the  deft,  for  a  fine,  $900,  the  sum  lent. 
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Ill 


v)  6.  For  several  indictments  in  this  State,  Commonwealth  Ch.  211. 
«.  Frost ;  Same  v.  Churchill  &  al.,  Ch.  153,  and  other  chap-   Art.  12. 
ters.    Indictment  lies  not  at  sessions  for  usury  ;  nor  does  an  v-^v-^-/ 
indictment  lie  barely  for  a  corrupt  agreement ;  for  there  must  3  Saik.188. — 
be  an  actual  taking  of  excessive  interest  in  pursuance  of  that  r^J™  tfpton. 
agreement. 

§  7.  If  the  wife  lend  monies  usuriously,  without  her  hus-  Baroet  c. 
band's  knowledge,  it  is  his  usury  civiliter,  but  not  criminaliter.  Tompkins. 
Skin.  348. 

In  the  several  cases  cited  in  King's  case,  above,  most  of 
the  law  will  be  found,  in  relation  to  usury,  criminaliter. 

Ways.    Offence  in  not  repairing,  see  Ways,  Ch.  70,  a%  9, 
he. ;  see  Highways,  Ch.  208,  a.  7. 

Art.  12.  In  the  United  States  weights  and  measures  how 
derived,  and  bow  uniform,  and  established  by  law.  These,  in 
all  the  States  in  the  Union  are  generally  uniform,  all  being 
regulated  by  the  English  standard  ;  and  to  use  weights  and 
measures  varying  from  it,  is  usually  an  indictable  offence  at 
common  law  and  sometimes  by  statute. 

^  1.  How  derived.  In  deriving  them  from  England  we 
may  begin  with  the  statute  of  the  year  1266,  51st  Hen.  III. 
By  this  act  it  was  enacted,  "  that  an  English  penny  called  a 
sterling  round,  and  without  any  clipping,  shall  weigh  thirty-two 
wheat  corns  in  the  midst  of  the  ear,  and  twenty  pence  do 
make  an  ounce,  and  twelve  ounces  one  pound,  and  eight 
pounds  do  make  a  gallon  of  wine,  and  eight  gallons  of  wine  do 
make  a  London  bushel,  which  is  the  eighth  part  of  a  quarter." 
This  penny  was  a  piece  of  money,  and  thus  the  kernel  or 
grain  of  wheat  was  the  first  standard  of  all  our  weights,  and 
the  weight  called  a  grain  was  made  equal  to  it  in  weight ; 
thirty-two  of  these  made  the  weight  of  said  penny,  and  of  the 
weight  called  the  pennyweight,  twenty  of  these  made  the 
ounce  weight,  and  twelve  of  these  the  tower  pound.  This 
little  weight  called  a  grain  has  never  varied,  as  it  has  ever 
been  used  in  the  place  of  the  wheat  corn  or  grain,  a  standard 
deemed  fixed  in  nature.  This  system  was  simple  and  valu- 
able. The  penny  in  circulation  was  also  the  penny  of  ac- 
count, as  our  cent  is.  So  the  shilling  and  the  pound.  It  made 
wheat  the  standard  for  the  weight  of  silver  money  ;  thirty-two 
grains  of  wheat  the  exact  weight  of  the  circulating  penny,  and 
this  of  the  weight  of  those  thirty-two  grains.  It  made  a  pint  of 
wine  weigh  a  pound  ;  hence,  if  sold  by  measure  or  weight  the 
result  was  the  same  ;  so  as  to  corn.  This  system  did  not 
deem  the  kernel  of  wheat  always  of  the  same  weight,  it  merely 
used  it  to  make  the  standard  weight  of  the  exchequer.  It 
made  the  standard  bushel  hold  sixty-four  pints  or  pounds  of 
wine,  being  eight  gallons;  and  as  the  cubic  inch  of  wine  was 
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Ch.  211.  computed  to  be  a  fifth  part  heavier  than  the  cubic  inch  of 
Art.  12.    wheat,  a  bushel  to  hold  sixty-four  pounds  of  wheat  was  a  fifth 

^^VX^  larger  than  the  wine  bushel  holding  eight  wine  gallons.  The 
penny  sterling  undipped  was  the  first  standard  weight  of  the 
exchequer  ;  twelve  of  them  made  a  shilling,  and  240  of  them 
a  tower-pound  money  weight.  The  14  Ed.  HI.  ch.  .2,  and 
27  Ed.  III.  ch.  10,  required  there  should  be  one  weight  and 
one  measure  throughout  the  realm  of  England. 

§  2.  The  long  measure  how  derived, — was  from  the  barley- 
corn, three  of  which  made  an  inch,  and  twelve  inches  a  foot 
&c ;  therefore,  the  barleycorn  became  the  first  measure,  with 
its  divisions  and  multiples,  of  all  our  measures  of  length,  super- 
ficies, and  of  capacity.  But  like  the  varying  wheat  corn  it 
was  used  only  to  make  a  permanent  exchequer  standard  by, 
as  the  English  foot,  just  a  third  of  the  brass  yard  rod,  kept  as  a 
standard  in  the  exchequer.  So  invariable  sameness  has  de- 
pended on  preserving  the  exchequer  foot  or  yard  measure 
exactly  of  the  same  length ;  1  Bl.  Com.  274,  275 ;  and  not 
on  the  barleycorn.  So  when  the  Grecian  foot  measure  was 
once  made  of  the  length  of  Hercules'  foot,  that  perished,  and 
there  was  no  certainty  there  was  any  other  human  foot  just 
the  length  of  his.  If  found  to  be  so,  it  was  by  using  this  made 
foot  measure. 

§  3.  The  Winchester  bushel,  containing  2150.42  cubic 
inches,  the  present  wine  gallon  231  such  inches  ;  the  beer  or 
ale  gallon  282  cubic  inches.  The  present  Troy  weights  and 
present  Avoirdupois  weights — these  do  not  appear  in  the  sys- 
tem of  126G,  but  crept  in  and  had  varied  in  practice  till  fixed 
by  statutes  and  usage. 

^  4.  The  Winchester  bushel.    The  wine  bushel  we  have 
seen  contained  sixty-four  pounds  of  wine,  and  held  eight  gal- 
lons of  wine,  each  containing  eight  pounds  weight,  and  each 
216  cubic  inches,  and  each  inch  of  wine  (Gascoign,  now 
claret)  weighed  250  grains  Troy.  It  was  a  part  of  the  anc  ient 
law  to  make  a  vessel  often  bearing  the  same  to  contain  the 
same  weight  of  different  things  not  of  the  same  specific  grav- 
ity.   Hence  the  wheat  bushel  was  made  to  contain  sixty-four 
pounds  of  wheat,  and  to  do  that  it  was  a  fifth  larger  than  the 
wine  bushel  for  the  reason  above.    The  wine  gallon  of  216 
Difference     c"hic  inches  of  1266,  was  just  the  eighth  part  of  an  English 
uotfxacUy  a  cubic  foot  of  1728  cubic  inches,    h  follows,  the  wine  bushel 
fifth-  contained  a  cubic  foot  of  1728,  just  four  filths  of  the  wheat 

bushel,  as  stated  by  Mr.  Jefferson  in  his  report,  1790  ;  add  a 
fifth  432  to  1728  gives  the  wheat  bushel  2160  cubic  inches, 
larger  than  the  Winchester  bushel,  which  in  1696  was  found 
to  contain  but  2145.6  cubic  inches  of  spring  water.  In  1685, 
a  cubic  fool  which  weighed  at  Oxford  1000  ounces  Avoirdu- 
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yois,  and  io  1696  the  Winchester  bushel  2145.6  cubic  inches  Ch.  211. 
was  fouud  to  contain  just  as  much,  1000  ounces  of  Avoirdu-   Art.  12. 
pois  of  wheat,  the  difference  nearly  one  fifth.    By  the  1 3th  v>w 
of  W.  111.  ch.  5,  A.  D.  1701,  the  Winchester  bushel  was 
deemed  the  standard  for  measuring  grain,  and  made  such 
measure  any  cylindrical  vessel  of  eighteen  and  a  half  inches 
diameter,  and  eight  inches  deep  inside ;  these  contents  made 
the  2145.42  cubic  inches  the  present  Winchester  bushel, 
which  has  been  long  established  by  law  or  usage  in  each 
State;  except  the  bushel  in  Connecticut  holds  2198  cubic 
inches;  in  Kentucky  2150J  ;  in  Indiana,  Ohio,  and  Missis- 
sippi 2150x„  cubic  inches  ;  same  Missouri. 

§  4.  The  present  wine  gallon  contains  231  cubic  inches ;  the 
old  wine  gallon  of  1496,  contained  224  cubic  inches,  that  of 
231  was  also  introduced  in  1496,  and  was  confirmed  by  the  5 
Anne,  ch.  27,  and  by  it  252  such  gallons  make  a  tun  of  wine  ; 
126  a  butt  or  pipe,  63  a  hogshead.  This  gallon  has  been 
long  established  in  every  State.  See  Report  of  a  Committee 
of  Parliament  of  1757,  1758.  Before  the  statute  of  1496, 
the  hogshead  contained  sixty-three  gallons,  and  measured 
eight  cubic  feet;  so  held  13,824  cubic  inches,  and  so  each 
gallon  219-A%,  instead  of  231.  The  gallon  of  224  cubic 
inches  was  established  in  14' 6  by  miscalculation,  parliament 
deranged  the  system  of  1266  which  made  the  wine  gallon 
contain  216  cubic  inches,  the  eighth  of  a  cubic  foot.  The 
mistake  was  in  supposing  the  penny  sterling  of  1266  was  the 
pennyweight  Troy,  and  in  a  belief  it  was  the  measure  of  eight 
gallons  of  wine,  and  not  that  that  constituted  the  bushel  of 
1266  and  1304.  But  it  does  not  appear  the  bushel  of  1496 
was  ever  in  use  in  England  or  her  colonies,  or  that  they 
adopted  the  gallon  of  224  cubic  inches,  the  Guildhall  wine 
gallon.  By  12  Anne,  ch.  17,  the  coal  bushel  was  made  19^ 
inches  diameter,  and  to  hold  a  quart  of  water  more  than  the 
Winchester  bushel ;  this  coal  bushel  some  of  the  States  by  law 
have  established, — the  19^  inches  was  from  outside  to  out- 
side. The  weight  of  an  inch  of  wine  is  to  that  of  wheat  as  175 
to  143. 

$  5.  The  beer  or  ale  gallon  of  282  cubic  inches  seems  to 
have  been  long  since  introduced  and  established  by  usage  in 
England  and  all  our  States,  except  in  some  of  them  it  is  es- 
tablished by  statutes.  This  beer,  ale.  and  corn  gallon  ought 
to  have  remained  one  eighth  of  the  Winchester  bushel ;  the 
282  is  the  eighth  part  of  2256,  the  result  of  an  old  error  that 
continues  still  as  to  beer  and  ale. 

§  6.  The  present  Avoirdupois  weight.  One  pound  Avoir- 
dupois contains  7000  grains  Troy  ;  that  is,  fourteen  ounces, 
eleven  pennyweights,  and  sixteen  grains  Troy;  a  pound 
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Ch.  21  J.  Avoirdupois  (112  for  100)  contaios  sixteen  ounces,  and  an 
Art.  12.  ounce  sixteen  drams;  and  thirteen  ounces  2}  drams  is  equal 
v^-v-^/  to  a  pound  Troy,  which  consists  of  twelve  ounces,  each  ounce 
of  twenty  pennyweights,  and  each  pennyweight  of  twenty-four 
grains  ;  thirty-two  cubic  feet  of  spring  water  at  the  tempera- 
ture of  fifty-six  degrees  of  Fahrenheit's  thermometer  make  a 
tun  of  2000  pounds  Avoirdupois,  or  2240  net  weight.  It  does 
not  appear  that  our  present  Troy  or  Avoirdupois  weights  were 
introduced  in  England  by  any  statute,  though  they  keep  to 
each  other  certain  old  proportions.  The  old  easterling  pounds 
of  twelve  and  fifteen  ounces  were  probably  derived  from  the 
cast,  the  Romans  and  Greeks.  It  seems  they  meant  a  meas- 
ure that  contained  eight  pounds  of  wheat  and  ten  pounds  of 
wine,  keeping  the  proportion  in  weight  of  five  for  wine  and 
four  for  wheat.  The  old  tower  or  easterling  pound  contained 
eleven  ounces  and  a  quarter,  three  quarters  of  an  ounce  Troy 
less  than  our  pound  Troy,  the  old  commercial  pound  contain- 
ed fifteen  ounces,  difference  one  quarter.  The  treatise  of 
1304,  called  compositio  mensurarum,  says,  every  pound  of 
money  (then  a  pound  in  weight  as  well  as  of  account,)  and 
every  pound  of  medicine  consists  only  of  twenty  shillings 
weight,  but  the  pound  of  all  other  things  consists  of  twenty- 
five  shillings.  Wine  and  wheat  were  among  the  articles  of 
which  the  pound  consisted  of  fifteen  ounces,  as  wine,  all  things 
except  medicine  and  the  precious  metals.  The  Avoirdupois 
weight,  112  for  100,  is  when  the  goods  weigh  twenty- eight 
pounds  or  more. 

7.  The  present  Troy  pound  divided,  as  above.  The 
Troy  pound  is  to  the  Avoirdupois  pound,  as  5760  to  7000. 
Every  State  makes  the  pound  Avoirdupois  contain  7000  grains 
Troy,  except  Illinois,  which  makes  it  contain  7020.  In  1527, 
the  Troy  pound  was  substituted  for  the  tower  pound,  one  to 
the  other  as  15  to  16.  Hence,  the  penny  or  240th  part 
weighed  22}  grains  Troy  ;  22£  being  to  24  grains  as  16  to 
16,  or  as  11]  to  12,  and  that  was  the  Troy  weight  of  the 
thirty-two  grains  of  wheat  or  kernels.  The  specific  gravity 
of  claret  wine  is  to  that  of  distilled  water,  as  9935  to  10,000; 
and  its  weight  as  above,  is  of  250  grains  Troy  to  the  cubic 
inch ;  therefore  if  all  our  standards  of  weights  should  be  lost 
they  could  be  restored  by  using  this  cubic  inch,  weighing  250 
Troy  grains,  by  making  a  weight  to  balance  the  said  inch, 
which  would  be  a  weight  of  250  Troy  grains,  or  of  eleven 
pennyweight,  six  grains  Troy.  The  pound  sterling  of  twelve 
ounces  of  1266  was  equivalent  to  5400  grains  Troy.  The 
pound  of  fifteen  ounces,  (commercial)  by  which  wheat  and 
wine  were  weighed,  was  equal  to  6750  grains  Troy  ;  eight 
such  pounds  were  54,000  grains  Troy,  divided  by  250,  the 
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number  of  grains  Troy  a  cubic  inch  of  Claret  or  Bordeaux  Cii.  211. 

wine  weighed,  gives  the  gallon  of  1266,  of  216  cubic  inches.   Art.  13. 

This  standard  wine  gallon  has  been  preserved  in  Ireland,  as  n-^v^^ 

near  as  217.6  is  to  216,  but  long  since  lost  in  England. 

Eighty  old  easterling  tower  pounds  make  432,000  grains  Troy 

weight,  divided  by  250,  as  above,  gives  1728  cubic  inches,  or 

the  cubic  fool  English,  making  the  gallon  216  cubic  inches. 

We  now  see  the  system  of  1266  has  been  departed  from, 

which  probably  would  have  remained  had  the  coins  of  that 

system  remained  of  the  weight  they  were  then  of ;  but  in  the 

fourteenth  century  the  old  tower  sterling  pound  was  (pound 

weight  of  silver)  coined  into  300  pennies  instead  of  240,  as 

was  done  in  1266;  thus  debasing  the  coin  began  to  destroy 

the  valuable  proportions  of  the  system  of  1266. 

§  8.  The  introduction  of  Avoirdupois  and  Troy  weights 
further  deranged  the  old  system,  evidently  derived  from 
Egypt,  through  Greece  and  Rome,  varying  the  old  tower 
pound  from  11-}  ounces  to  12,  and  the  old  commercial  pound 
from  15  to  16  ounces.  These  changes  originated  in  private 
dealings  and  partly  in  fraud,  grew  into  usage,  and  in  time 
usage  grew  into  law.  The  manner  in  which  they  were  effected 
was  too  intricate  to  be  pursued  here.  One  thing  is  clear, 
these  new  weights  in  time  excluded  the  old  ones,  and  even 
before  there  were  any  settlements  in  Virginia,  English  acts 
recognised  the  new  ones. 

§  9.  hong  Measure.  The  foot  is  the  unit,  and  divided 
into  twelve  inches,  and  these  are  variously  divided,  sometimes 
into  three  barleycorns,  and  sometimes  twelve  lines.  The 
English  tun  is  a  weight  and  a  measure ;  as  a  weight,  is  divided 
into  2000  of  1 12  pounds,  or  2240  pounds  Avoirdupois.  The 
English  foot  differs  not  the  hundredth  part  of  an  inch  from  the 
Greek  ;  and  the  English  foot  was  adopted  in  Russia  by  Peter 
the  Great.  The  English  standard  linear  measure  in  the  ex- 
chequer is  a  brass  rod  one  yard  or  three  feet  long,  by  which 
all  her  and  our  long  measures  have  been  made.  The  foot, 
however,  is  the  proper  unit  of  linear  measure. 

Art.  1 3.  Laws  in  the  United  States. 

§  1 .  By  the  Constitution  of  the  United  States,  Congress 
has  power  "  to  fix  the  standard  of  weights  and  measures 
and  Congress  had  the  same  power  under  the  Confederation  : 
but  it  is  exercised  by  the  State  legislatures  at  present. 

^  2.  Massachusetts  statutes.  By  acts  passed  hi  1641, 
1647,  and  1649,  the  Colony  treasurer  was  directed  to  provide 
fenglish  standards  of  weights  and  measures ; — this  was  done. 

In  1692  an  act  provided  "  that  the  brass  and  copper  weights 
•  and  measures  formerly  sent  out  of  England,  with  certificates 
out  of  their  Majesty's  exchequer,  to  be  approved  Winchester 
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Ch.  21 1.  measure,  according  to  the  standard  in  the  exchequer,"  be  the 
Art.  13.  public  standard  for  proving  and  sealing  all  weights  and  mea- 
v^»v-^-'  sures.  The  constables  were  to  provide  for  their  towns  one 
bushel,  one  half-bushel,  one  peck,  one  half-peck,  one  ale 
quart,  one  wine  pint,  and  one  half-pint ;  one  ell,  one  yard, 
one  set  of  brass  weights,  to  4  pounds,  after  16  ounces  to  the 
pound,  with  fit  scales  and  steel-beams,  tried  and  proved  &ic. 
by  the  treasurer  or  his  deputy,  to  be  kept  for  standards  in  the 
several  towns  by  the  selectmen,  and  they  and  the  constables 
to  appoint  sealers  &c. — were  empowered  to  oblige  the  inhabit- 
ants in  April,  annually,  to  bring  in  their  weights  and  measures 
to  be  sealed  and  proved,  and  to  destroy  such  as  could  rot  be 
brought  to  their  just  standard  ; — butt,  120  gallons;  puncheon, 
84  ;  hogshead,  63  ;  tierce,  42  ;  and  barrel,  31  -J. 

A.  D.  1700,  an  act  required  all  measures,  by  which  meat, 
fruit,  &tc.  were  sold,  to  be  according  to  the  standard  ;  the 
bushel  IBs  inches  inside,  intended  8  deep,  the  Winchester 
bushel;  half-bushel  13f  ;  peck  1O7  inches  inside. 

A.  D.  1 705,  an  act  provided  for  beams,  scales,  and  nest 
of  Troy  weights,  from  128  ounces  downward  to  the  least 
denomination,  marked  by  the  English  standard  ;  town  stand- 
ard to  be  proved  every  ten  years.  A.  D.  1730,  an  act  de- 
clared "  the  brass  and  copper  weights  and  measures  lately 
sent  out  of  England,*"  "  to  be  approved  Winchester  measure 
&tc.  to  be  the  standard  throughout  the  Province ;" — they  still 
remain  the  legal  weights  and  measures. 

A.  D.  1730,  an  act  added  a  wine  gallon  and  wine  quart  ;— 
provided  for  county  standards ; — 1743,  an  act  provided  for 
oaths. 

§  3.  Feb.  26, 1800,  an  act  revised  and  repealed  the  former 
acts,  and  confirmed  old  weights  and  measures ;  directed  the 
bushel  to  be  32  Winchester  quarts  as  before  understood  ; 
added  one  56  pound  weight,  one  28,  one  14,  and  one  7,  made 
of  iron  ; — direc  ted  county  standards  to  be  kept  by  county 
treasurers,  to  be  proved  he.  every  ten  years  ; — same  by  town 
treasurers.  By  this,  and  an  act  of  June  16.  1800,  the  bushel 
is  not  required  in  counties  or  towns  ;  and  towns  procure  troy 
weights  only  of  18  ounces  and  less.   Maine  act,  ch.  131. 

Feb.  26,  1801,  an  act  directs  weights  &c.  to  be  of  brass, 
copper,  pewter,  or  iron,  or  of  wood. 

March  9,  1804,  an  act  directs  troy  weights  to  be  correct- 
ed, and  weights  of  banks  to  be  annually  proved. 

§  4.  Other  States  in  the  Union, — they  have  done  as  Massa- 
chusetts has,  with  trifling  exceptions.    There  are  in  every 
one  many  statutes  regulating  the  size  of  casks  for  many  pur- 
poses, which  do  not  affect  the  standards  of  weights  and  . 
measures,  as  the  bushel,  gallon,  pound,  &c.,  and  their  divi- 
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sions  and  multiples.  The  Connecticut  bushel  has  been  noticed,  Ch.  211. 
and  she  once  had  said  gallon  of  224  cubic  inches ; — made  Art,  14. 
weights  of  1,  2,  4,  7,  14,  28,  and  56  pounds  die  standard,  of  V^V^/ 
avoirdupois  weight.     Her  quart  measure  contained  68.67 
cubic  inches  ;  264.68  in  a  gallon.  She  has  the  yard  standard 
divided  into  3  feet, — each  into  12  inches.    Many  States  hav« 
not  by  law  adopted  the  troy  weight. 

In  New  York  the  bushel  of  wheat  weighs  60  pounds  net, — 
has  adopted  the  brass  yard  measure  of  the  ei  chequer.  Other 
States  have  done  so  by  law  or  in  practice.  Pennsylvania  by 
statute  applies  the  ale  measure  to  cider  ; — so  other  States  in 
practice.  The  bushel  of  Kentucky  as  above, — so  of  Ohio,  In- 
diana, and  Mississippi ;  Missouri  the  same,  2150^. 

Louisiana,  since  1814,  has  used  our  English  weights  and 
measures,  if  not  sooner ;  before  a  part  of  the  Union  used 
those  of  France.  Act  in  Kentucky,  Dec.  20,  1799,  repeals 
the  Virginia  act  of  1734.  Thus,  with  the  above  small  varia- 
tions, all  parts  of  our  country  do,  and  ever  have  recognised  as 
their  standard  weights  and  measures,  those  of  the  English 
exchequer ;  so  one  uniform  system  in  a  larger  territory  than 
probably  is  elsewhere  to  be  found.  But  weights  and  measures 
not  being  accurately  made  in  many  places,  according  to  the 
legal  standards,  there  are  in  practice  considerable  variations. 
The  French  foot  is  to  the  American  as  1 6  to  15;  the  fathom 
(toise)  6  F.  feet ;  perch  1 8  F.  feet,  as  used  in  Louisiana. 
Mass.  act  of  Feb.  19,  1818,  directs  the  weight  of  salt  and 
grain,  regulates  the  manner  of  weighing  &tc. ; — salt,  70  pounds 
a  bushel ;  Indian  corn  or  rye,  56  j  barley  or  buck-wheat,  46 ; 
oats,  30  ;  wheat,  60. 

Art.  14.  Adjudged  cases, 

§  1.   Indictments  for  false  weights  and  measures.    See  2  Salk.  687, 
Fraud,  Cheating,  &c.    Held,  that  an  indictment  for  selling  *e3Ya*ik  "Si 
light  bread,  must  state  what  is  due  weight,  as  well  as  that  the 
bread  wanted  due  weight,  and  how  much  ; — and  it  is  an 
offence  indictable  at  common  law  to  sell  less  than  the  legal 
measure. 

§  2.  Bushel,  without  any  other  circumstance,  means  a  4,D  *fJE  ?.14' 
bushel  by  statute  measure.  The  declaration  was  to  sell  so  v  c'ooke.  " 
many  bushels ; — evidence,  the  deft,  agreed  to  sell  so  many 
bushels  of  corn  according  to  a  particular  measure,  will  not 
support  the  declaration.  The  particular  measure  was  a  bushel 
that  held  Sj  gallons ; — was  a  variation  in  substance.  Virginia 
act  of  1734.  By  said  Kentucky  act,  the  bushel  contains 
21 50f  solid  inches. 

§  3.  Held,  it  is  illegal  to  sell  corn  by  any  other  bushel  than  4D.&.E  :.«30, 
the  Winchester,  and  the  offender  may  be  indicted  on  22  Cb.  F"  v-  Ma" 
II.  c.  8. ; — this  corn  was  bought  by  the  customary  bushel  used  J°r  " 
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Ch.  211.  in  the  Isle  of  Wight,  which  contains  a  pint  more  than  the 
Art.  14.   Winchester  measure.    This  act  forbids  the  sale  of  corn  by 
v^%^^^>  any  other  measure  than  the  Winchester. 
d.  k.  E.  §  4.  Held,  that  if  a  hospital  lease  be  renewed,  and  in  the 

c^'.3^1  St  renewal  oe  expressed  so  many  quarters  of  corn,  it  shall  be 
jiitaf V  Lord  understood  to  be  legal  quarters,  8  gallons  to  a  bushel,  though 
Howard.      the  old  leases  and  practice  of  the  parties  had  been  to  allow 

9  gallons  to  a  bushel. 
3  Burr.  1841,     §  5.  The  deft,  was  indicted  for  selling  by  false  weight 
Crooks.       motion  to  quash  the  indictment  by  Mr.  Wallace.    The  charge 
was,  that  the  flour-scale  was  the  lightest,  whence  he  inferred, 
the  deft,  injured  himself,  not  his  customers,  who  bought  flour 
of  him  :  2.  That  the  charge  was  only  of  selling  by  the  false 
scales  generally,  not  saying  where,  so  that  it  did  not  appear 
that  (he  offence  was  committed  within  the  jurisdiction  of  the 
sessions.    The  court  held,  it  was  not  bound  to  quash  the  in- 
dictment on  motion,  and  as  it  was  an  indictment  for  such  an 
offence,  the  deft,  might  demur  to  it. 
3  Burr.  1841.      §6.  The  deft,  was  indicted  for  selling  coals  by  false  mea- 
borV  °S      sures  » — was  a  l'ke  motion  by  the  deft,  and  like  refusal. 

^  7.  A  summary  view  of  standard  weights  and  measures, 
Kr  mEr  by  exact'y  made  and  preserved  : — we  need  but  few.    First,  the 
false  weights  long  or  linear  measure,  as  the  foot  or  yard,  as  a  unit ;  from 
a"rdesme6H"      this  all  measures  of  length,  superficies,  and  of  capacity  may  be 
Wentw.  389,  formed,  so  we  want  but  one  long  measure  as  a  standard. 
391,  four         Second.  Measure*  of  capacity,  as  the  bushel  and  gallon,  we 
counts        want  but  three  :  1.  The  wheat  or  grain  bushel :  2.  The  wine 
gallon  :   3.  The  beer  gallon.    From  these  standards,  well 
preserved,  their  divisions  and  multiples,  all  other  measures 
of  capacity  may  be  formed.    And  abolish  the  distinction  be* 
twecn  dry  and  liquid  measures,  between  wine  and  beer 
measures,  and  we  should  want  only  one,  a  gallon  measure  as 
a  standard. 

Third.  Weights,  as  the  Troy  and  Avoirdupois ; — we  want 
but  two,  one  of  each,  as  the  Troy  pound  weight,  and  the 
Avoirdupois  pound  weight ;  from  these  and  their  divisions  and 
multiples,  all  other  weights  may  be  made  ;  and  abolish  the 
Troy  weight,  but  little  used,  and  we  should  want  but  one 
standard  weight. 

Fourth.  In  fact,  if  we  could  make  and  preserve  one  perfect 
measure,  as  the  foot,  or  one  perfect  weight,  as  the  pound,  we 
should  be  safe  j  for  knowing  the  weight  of  a  cubic  foot  of 
water,  or  a  cubic  inch  of  it,  if  all  weights  were  lost,  we  could 
by  our  foot-measure  form  a  vessel  to  hold  exactly  a  cubic 
foot  of  water,  or  other  liquid  of  known  weight.  The  foot  of 
water  weighing  1000  ounces,  one  or  more  weights  could  be 
made  by  trial,  to  balance  the  water,  and  weigh  1000  ounces, 
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So  if  all  our  linear  measures  should  be  lost,  we  cou  Id  restore  Ch.  212. 

them  by  means  of  weights,  and  the  1000  ounces  of  water  Art.  1. 

which  would  fill  a  cubical  vessel,  the  diameter  of  which  would  ^^v^* 
be  a  foot. 


CHAPTER  CCXII. 

CRIMES  AFFECTING  INDIVIDUALS. 
Art.  1.    General  principles. 

^  1.  Having  in  the  thirteen  next  preceding  chapters  consid- 
ered crimes  and  punishments  generally, — also  crimes  more 
immediately  affecting  the'^u6/tc,  as  crimes  against  religion  and 
morality,  under  the  several  proper  heads; — also  against  the 
State  in  the  same  way ;— also  felony  in  general ; — likewise 
crimes  against  public  polity,  as  against  public  justice,  the  pub- 
lic peace,  the  public  trade,  the  public  health,  and  the  public 
police,  and  economy,  under  their  various  particular  heads  ; — 
it  now  remains  to  consider  crimes  as  more  immediately  affect- 
ing individuals. 

§  2.  These  are  of  two  general  descriptions ;  those  com- 
mitted upon  their  persons,  and  those  committed  upon  their 
property.  Those  committed  upon  their  persons,  are  usually 
of  three  more  general  descriptions,  as  those  against  life  or 
homicide  ;  those  upon  their  limbs  or  mayhem  ;  and  those 
smaller  crimes  committed  upon  their  persons  by  assaults,  bat- 
teries, &c. 

$  3.  Crimes  committed  upon  property  may  generally  be 
viewed  as  those  against  the  dwelling-houses  of  men — their 
castles, — and  those  against  other  property,  as  lands,  goods, 
and  chattels.  General  principles  and  maxims  in  regard  to  all 
these  crimes  against  individuals,  have  already  been  considered 
in  chapter  197,  in  which  the  nature  of  crimes  and  punishments 
were  treated  of. 

§  4.  Crimes  committed  upon  persons,  are  duelling,  may- 
hems, murder,  and  manslaughter,  rape,  robbery*  sodomy,  and 
suicide  ;  also  smaller  offences  already  considered  as  breaches 
of  the  public  peace  &c. 

§  5.  Crimes  against  property  remaining  to  be  considered, 
are  arson,  breaking  open  houses,  burglary,  burning  houses,  he. 
forgery,  larceny,  store-breakine,  and  a.*  to  stolen  goods. 
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Ch.  212.  These  crimes  affecting  individuals,  like  those  affecting  the 
Art,  2.    public,  may  well  enough  be  considered  in  alphabetical  order, 
\*S~Y*\J  occasionally  taking  a  combined  view  of  some  of  them,  as  those 
included  under  the  general  name  of  homicide  &&c. 
Art.  2.  Homicide. 

^  I .  The  statutes  of  Congress  and  of  Massachusetts  take 
notice  only  of  murder  and  manslaughter,  killing  in  duels,  and 
by  suicide,  leaving  in  general  other  homicides  as  they  are  at 
common  law ; — also  what  is  murder  or  manslaughter  is  not 
defined  by  any  statute ;  but  what  is  either,  is  ascertained  by 
the  rules  of  the  common  law.  Homicide  is  felonious,  excusa- 
ble, or  justifiable ;  felonious,  as  murder  and  manslaughter ; 
excusable,  as  by  misadventure,  and  in  self-defence ;  justifia- 
ble, as  where  an  officer  legally  executes  a  criminal,  as 
where  an  officer  kills  a  person  who  assaults  him,  or  resists 
him  in  the  execution  of  his  office,  as  where  an  officer  or 
Hale  s  p.  C.  private  person  attempts  to  take  a  felon,  and  is  resisted,  and 

-Em^'c"5'  in  the  endeavour  t0  take  the  fe,on  he  is  ki,led  5— as  in  the 
L.  2iV  case  °f  a  r,ot  as  ahove  stated ; — as  where  one  attempts  a 
murder  or  other  high  crime,  and  is  killed,  to  prevent  his  exe- 
cution of  it.  Some  do  not  include  murder  in  homicide  ;  but 
Blackstone  says,  every  homicide  is  deemed  murder,  unless 
the  contrary  be  proved.  And  it  is  generally  agreed,  that 
homicide  includes  felonious  killing. 

$  2.  As  murder,  manslaughter,  and  other  species  of  killing 
reasonable  creatures,  under  the  public  peace,  are  differently 
punished,  it  is  material  to  ascertain  which  is  the  one,  and 
what  is  another  kind  of  homicide.  In  treating  of  malice  and 
felony  in  former  chapters,  several  cases  were  stated,  tending 
to  shew  the  true  distinctions  in  these  respects  ; — a  few  more 
will  be  added  here  under  this  head  of  homicide.  In  general, 
East's  C.  L.  says  Coke,  murder  is  "  when  a  person  of  sound  memory  and 
214  fcc — 3    discretion,  unlawfully  killeth  a  reasonable  creature,  in  being 

Inst  47  4  •        .  • 

Bl.  Com.  195.  and  under  the  king's  peace,  with  malice  aforethought,  either 
expressed  or  implied."    Hale  says,  **  murder  is  the  killing  of 
Hale  s  P.  C.  a  man  of  malice  aforethought ;  homicide  is  killing  a  man 
East's2*"!    w'tnoul  forethought  malice."    To  constitute  murder  it  is  es- 
215,219!      sential,  I.  The  party  killed  die  within  a  year  and  a  day  after 
the  stroke  or  wound  given,  occasioning  his  death.    And  if  A 
give  B  a  mortal  wound,  A  is  not  a  felon  till  B  dies ;  and  if 
this  wound  be  given  on  the  high-seas,  and  B  dies  in  England, 
neither  the  admiralty  nor  common  law  can  try  A,  (as  the  law 
anciently  was.) 

§3.  If  A  give  B  a  stroke,  not  in  itself  mortal,  and  which 
1  Hale's  P.    with  good  care  may  be  cured,  yet  if  B  die  of  this  wound, 
c.  128, 429.   within  the  year  and  day,  it  is  homicide,  or  murder,  as  the 
case  is ;  but  if  it  be  not  mortal,  and  B's  death  is  caused  by 
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the  ill  application  of  medicines,  it  is  otherwise,  and  not  homi-  Ch.  212. 
cide,  if  it  clearly  appears  the  medicine,  and  not  the  wound,  Art.  2. 
cause  the  death.  But  if  B's  wound  be  not  mortal,  yet  if  the  v^v-^-/ 
wound  produce  a  gangrene  or  fever,  and  such  fever  he.  be 
the  immediate  cause  of  his  death,  and  the  wound  only  the 
mediate  cause,  this  is  a  murder  or  manslaughter  in  A ;  for  the 
wound  producing  the  fever  or  gangrene  ojc.  and  that  producing 
the  death,  the  wound  consequently  is  the  cause  of  the  death. 
If  B  be  in  such  a  decline  as  probably  to  die  in  six  mouths, 
and  A  give  him  a  stroke,  whereby  his  death  is  hastened,  it  is 
murder  or  homicide,  as  the  case  happens;  for  the  party 
4t  doth  not  die  simply  ex  visitatione  Dei,  but  the  hurt  that  he 
receives,"  hastens  his  death  ;  "  and  an  offender  of  such  a  na- 
ture, shall  not  apportion  his  own  wrong."  But  it  is  not 
murder  if  A  so  irritate  B's  passions,  that  he  dies  immediately 
or  afterwards  with  some  disease  thereby  contracted,  for  this 
is  no  external  act  of  violence ;  though  "  this  may  be  murder 
or  manslaughter  in  the  sight  of  God,  yet  in  foro  humano,  it 
cannot  come  under  the  judgment  of  felony,  because  no  exter- 
nal act  of  violence  was  offered  whereof  the  common  law  can 
take  notice;"  hence  before  1  Jam.  c.  12,  witchcraft  or  fas- 
cination was  not  felony,  because  it  wanted  a  trial. 

^4.  If  a  physician,  licensed  or  not,  give  medicine  with  in-  1  Hale's  P  C. 
tent  to  cure  or  to  prevent  a  disease,  and  contrary  to  his  expec-  ccmT~97. 
tation  it  kills,  this  is  no  homicide.    Same  as  to  a  surgeon. 

§5.  If  B  be  with  child,  and  A  give  her  a  potion  to  kill  it,  ^Ja,e'9P  C 
and  it  kills  her,  this  is  murder ;  for  it  was  not  given  to  cure  a 
disease,  but  unlawfully  to  destroy  the  child  within  her. 

§  6.  And  if  A  do  an  act,  the  probable  consequence  of  4  Bi.  Com. 
which  may  be,  and  eventually  is,  death,  such  killing  may  be  127> 
murder,  though  he  strike  no  stroke.    As  where  a  son  expos- 
ed a  sick  father  against  his  will  to  the  air,  so  that  he  died  ; 
and  as  where  a  harlot  exposed  her  child  in  an  orchard,  and  a 
kite  killed  it ;  held  murder,  in  each  case. 

$  7.  If  a  man  have  a  beast,  as  a  bull,  cow,  horse,  or  dog,  1  Hale's  P.  C. 
in  his  knowledge  used  to  hurt  people,  or  /era  natvra,  as  a  ^|  4comT 
lion,  a  bear,  a  wolf,  an  ape,  or  monkey,  which  he  knows  by  i&7.-iHaic« 
nature  are  disposed  to  hurt  persons,  and  they  do  damage  to  JjC*  43l» 
one,  the  owner  is  liable  to  an  action,  though  he  use  his  due 
diligence  to  keep  them  ;  for  he  at  his  peril  must  secure  them ; 
but  in  point  of  felony,  if  he  use  due  diligence,  and  the  ox  &c. 
get  loose  and  kill  one,  this  is  no  felony  in  the  owner ;  but  if 
he  use  not  due  diligence,  it  is  manslaughter ;  and  if  he  turn 
him  loose,  though  only  to  frighten  people  and  make  sport,  it 
is  murder. 

$8.  If  A  lays  poison  Tor  rats,  and  B  takes  it  and  dies,  tlijs  l  Hale's  P.  c, 
is  no  felony._    But  if  A  lays  poison  for  B,  aud  C  casually  431 

VOL.  VII.  16 
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Ch.  212.  takes  it,  and  dies,  this  is  murder  in  A.  And  if  A*  gives  purg- 
ArU  2.    ing  comfits  to  B,  to  make  sport,  and  not  to  hurt  him,  and  B 
dies  thereof,  this  is  manslaughter,  and  not  murder, 
l  Hale's  P.  C.     §  9.  The  party  killed  must  be  in  being,  to  cunstitute  mur- 
SiTi&e!*    dcr  or  manslaughter.    Therefore  if  A  be  with  child,  and  she 
and  another  cause  its  death  within  her,  this  is  neither  murder 
nor  manslaughter ;  but  otherwise  if  after  born  alive  the  child 
dies  of  the  injury  received  in  its  mother's  womb.     And  if  a 
sheriff  be  ordered  to  hang  a  man,  and  he  behead  him,  it  is 
murder. 

1  Hale's  F.C.     §  10.  If  A  kill  an  alien  enemy  within  the  kingdom,  it  is  felo- 

433. — 4  Bl.  ny,  unless  done  in  the  heat  of  war  and  in  the  actual  exercise 
Com.  198.  thereof. 

§  11.  The  party  killing  must  he  sound  of  memory  and  dis- 
cretion, so  capable  of  killing.  For  this  point,  see  Punishment, 
Minors,  Idiots,  &c. 
4  Bl.  Com.       §  12.  No  affront,  by  words  or  gestures  only,  is  sufficient  to 
200' 201,      excuse  any  violence  that  may  endanger  the  life  of  another. 

But  if  A  be  affronted  by  B,  and  A  in  beating  him  with 
an  intent  only  to  chastise  him  for  the  affront,  and  death  unfor- 
tunately ensues,  it  will  be  only  manslaughter  ;  this  must  mean 
where  the  affront  is  an  excuse  for  the  chastising  on  the  princi- 
ples on  which  human  conduct  is  to  be  judged  of.  And  quare, 
if  it  be  with  a  deadly  weapon. 
4B1.  Com.  $  13.  Manslaughter,  Chance-medley  or  Self-defence.  The 
*84.  true  criterion  between  them  is  this  :    "  When  both  parties  are 

actually  combating  at  the  time  when  the  mortal  stroke  is  giv- 
en, the  slayer  is  then  guilty  of  manslaughter ;  but  if  the  slay- 
er has  not  begun  to  fight,  or  (having  begun)  endeavours  to 
decline  any  further  struggle,  and  afterwards,  being  closely 
pressed  by  his  antagonist,  kills  him,  to  avoid  his  own  destruc- 
tion, this  is  homicide  excusable  by  self-defence."  Boxing 
4  Bl  Com  an<^  sword-pIaying  are  unlawful  acts,  therefore  if  one  party  be 
J88.— 12  Co.  killed,  such  killing  is  felony  of  manslaughter.  And  generally 
if  death  ensues  in  consequence  of  any  idle,  dangerous,  or  un- 
lawful sport,  as  shooting,  or  casting  stones  in  a  town,  the  slay- 
er is  guilty  of  manslaughter.  And  if  two  quarrel,  and  a  third 
person  give  a  mortal  blow,  it  is  manslaughter.  And  if  A  whip 
B's  horse,  and  he  thereby  runs  over  and  kills  a  child,  it  is 
manslaughter  in  A,  and  misadventure  in  B  ;  for  the  act  was  a 
trespass  in  A.    And  if  B  of  his  own  accord  put  his  horse  in- 

2  Hale  s  P  C.  to  sPeed  'n  lne  street,  and  he  run  over  and  kill  a  child,  it  is 
manslaughter  in  B;  for  this  is  an  unlawful  act  in  B.  And  if 
one  do  an  unlawful  act,  and  death  is  thereby  occasioned,  it  is 
manslaughter  at  least ;  and  murder,  if  death  were  a  probable 
consequence  of  it,  or  reasonably  to  be  expected. 
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§  14.  Homicide  by  misadventure,  per  infortunium.  This  is  Ch.  212. 
a  species  of  excusable  homicide,  "  and  is  where  a  man  is  do-    Art.  2. 
ing  a  lawful  act,  without  any  intent  to  hurt,  unfortunately  kills 
another.    As  where  a  man  is  at  work  with  a  hatchet,  and  the  f JJlf,0^ 
head  of  it  flies  off  and  kills  a  slander  by.   Or  where  a  person  P.  c.  73, 74) 
qualified  to  keep  a  gun,  is  shooting  at  a  mark,  and  undesign-  —East's  C.L. 
edly  kills  a  man  ;  for  the  act  is  lawful,  and  the  effect  merely  S20*221- 
accidental."    "  So  where  a  parent  is  moderately  correcting  a 
child,  a  master  his  servant  or  scholar,  or  an  officer  punishing 
a  criminal,  and  happens  to  occasion  death,  it  is  only  misadven- 
ture, for  the  act  of  correction  was  lawful ;   but  if  he  ex- 
ceeds the  bounds  of  moderation,  either  in  the  manner, 
the  instrument,  or  the  quantity  of  punishment,  and  death  en- 
sues, it  is  manslaughter  at  least,  and  in  some  cases  murder ;" 
for  the  act  of  immoderate  correction  is  unlawful,  and  then  if 
with  such  an  instrument,  or  in  such  a  manner,  as  that  death 
may  probably  ensue,  it  is  murder. 

§  15.  Homicide  in  self-defence.    This  is  a  species  of  ex-  4  Bl.  Com. 
cusable  homicide,  rather  than  justifiable.     By  self-defence  a  ^  ^'"J 
man  may  protect  himself  from  an  assault,  and  the  like,  in  the  221. 
Course  of  a  sudden  quarrel,  by  killing  him  who  assaults  him, 
and  this  is  what  the  law  calls  chance-medley  ;  or  in  a  casual  af-  » 
fray,  or  as  some  call  it,  chaud-medley,  or  an  affray  in  the  heat  , 
of  blood  or  passion.    This  preventive  defence  can  be  excus-  1 
ed  only  on  sudden  and  violent  cases,  "  when  certain  and  im- 
mediate suffering  would  be  the  consequence  of  waiting  for  the 
assistance  of  the  law."     "  Wherefore  to  excuse  homicide  by 
the  plea  of  self-defence,  it  must  appear  that  the  slayer  had  no 
other  possible  means  of  escape  from  his  assailant." 

§  16.  It  is  lawful  to  put  away  force  by  force,  for  every  DoctfeStod. 
man  to  defend  himself  and  his  goods  against  unlawful  power. 

§17.  If  one  be  attacked  himself,  or  sees  a  wife,  a  husband,  3  Bl.  Com. 
a  parent,  a  child,  a  master,  or  a  servant,  attacked  in  person  or  *>  ** 
property,  such  one  may  oppose  force  by  force.  The  law  thus 
regards  the  passions  and  feelings  of  mankind,  and  considers 
the  danger  and  inexpediency  of  delay  for  ordinary  process. 
Self-defence  is  the  primary  law  of  nature ;  nor  can  it  be  tak- 
en away  by  the  law  of  society.  But  this  resistance  must  not 
exceed  the  bounds  of  mere  defence. 

§  IS.  Justifiable  homicide.    This  is  of  several  kinds.    As  4BI.  Com. 
where  an  officer,  by  order  of  law,  puts  a  criminal  to  death  ;  I79»  is»v — 1 
or  where  he,  in  the  execution  of  his  office,  in  a  criminal  or  S^eLS 
civil  case,  kills  a  person  that  assaults  him  ;  or  where  an  offi-  C.L. 219,! 
cer  or  private  person  attempts  to  take  a  man  charged  with  fel- 
ony, and  is  resisted,  and  in  the  endeavour  to  take  him  kills 
him.    So  in  the  case  of  a  riot,  by  Massachusetts  statute.  So 
where  prisoners  in  gaol,  or  going  to  gaol,  assault  the  gaoler  or 
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Cr:.  212.  officer,  and  he  in  self-defence,  and  to  prevent  an  escape,  kills 
Jirt.  2.    him.    But  all  the  books  agree  there  must  be  an  apparent  ne- 

\^VKJ  cessity  for  thus  taking  away  life ;  and  that  the  arrest  could  not 
be  made  or  (he  escape  prevented  without. 

Mass  Col.        By  these  laws  it  was  enacted,  "  that  if  any  person  in  the 

ltH78'  A  D  just  an^  neGCSsarv  defence  of  his  fife,  or  the  life  of  any  oth- 
er, shall  kill  any  person  attempting  to  rob  or  murder  in  the 
field  or  highway,  or  to  break  into  any  dwelling-house,  and  he 
conceives  he  cannot,  with  safety  of  his  own  person,  otherwise 
take  the  felon  or  assailant,  or  bring  him  to  trial,  he  shall  be 
held  harmless." 

a  Bl.  Com.  §  19.  Homicide  is  justifiable  to  prevent  any  atrocious 
ibi,  182.  crime.  As  where  one  attempts  to  commit  murder,  robbery* 
burglary,  rape,  arson,  &c.  and  shall  be  killed  in  such  attempt* 
the  slayer  shall  be  acquitted.  But  this  extends  not  to  a  crime 
unattended  with  force,  as  picking  of  pockets  &c,  or  to  break- 
ing a  house  in  the  day  time,  unless  there  be  an  attempt  to 
rob  also.  So  a  husband  or  father  may  justify  killing  one 
who  attempts  a  rape  on  his  wife  or  daughter.  And  generally 
if  one  attempt  forcibly  to  commit  a  capital  crime,  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party.  "  But  the  law 
will  not  suffer  with  impunity  any  crime  to  be  prevented  by 
death,  unless  the  same  crime,  when  committed,  would  be  pun- 
ished with  death."  And  justifiable  homicide  rather  deserves 
praise  than  punishment. 

Notes  on  the  article  2d,  as  to  homicide,  thus  far  in  its  vari- 
ous branches  necessarily  considered  at  large.  Two  material 
points  deserve  attention:  1.  "The  law  will  not  suffer  with 
impunity,"  &lc.  as  above.  This  may  be  a  good  general  rule, 
but  has  its  exceptions ;  for  the  punishment  may  be  often  vari- 
ed by  statute,  and  yet  right  to  prevent  a  crime  by  taking  life 
not  varied.  For  instance,  till  1805,  burglary  was  punished 
with  death  generally,  in  this  State  ;  since,  the  punishment  of 
this  crime  has  been  changed  into  solitary  imprisonment,  and 
hard  labour  in  the  State  prison,  of  course  no  longer  punished 
with  death,  except  as  postea  ;  now  surely  this  does  not  vary 
the  right  one  before  1S05  had  to  prevent  burglary  in  his  house, 
by  the  death  of  the  person  persisting  in  committing  burglary  ; 
but  since  1805  this  right  has  been  the  same  as  it  was  before, 
and  so  invariably  understood.  So  when  a  rape  was  punished 
only  with  fine  and  imprisonment,  or  fine  alone,  the  woman's 
right  to  prevent  it  by  taking  the  life  of  him  who  persisted  in 
the  crime,  was  the  same  it  has  been  since  that  crime  has  been 
capitally  punished,  If  this  principle,  laid  down  by  Blackstone, 
be  without  exception,  we  have  but  five  crimes  in  this  State 
that  can  be  prevented  by  taking  the  life  of  him  persisting  in 
the  crime,  to  wit,  treason,  burglary  armed,  arson  in  the  ni&ht. 
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murder,  and  rape  ;  and  in  the  Colony  of  Massachusetts  there  Ch.  212. 
were  seventeen  crimes,  in  which  life  might  be  so  taken,  because  Art,  2. 
in  th$t  there  were  seventeen  capital  offences.  And  it  is  doubt-  v^v^/ 
ed  if  the  degree  of  punishment  annexed  to  a  crime  is  the 
principal  measure  or  limitation  of  this  right,  but  the  pertin- 
acity with  which  the  offender  persists  in  committing  the  crime. 
For  instance,  an  officer  is  legally  conducting  one  to  prison,  reg- 
ularly charged  with  a  crime  not  capital,  this  prisoner  persists 
in  making  his  escape,  so  that  to  prevent  it  the  officer  finds  it 
absolutely  necessary  to  kill  him,  according  to  all  our  books 
this  is  justifiable  homicide.  So  one  pertinaciously  persists  in 
burning  my  house,  in  the  day  time,  not  now  a  capital  offence, 
and  in  a  way  to  expose  to  conflagration  a  whole  town,  and  to 
prevent  his  committing  the  crime  it  becomes  necessary  to  kill 
him  :  now  is  this  lawful,  or  must  he  be  allowed  to  commit  it 
rather  than  one  kill  him  ?  The  reason  of  the  case,  and  the 
authorities,  justify  the  prevention  of  the  crime  by  his  death, 
if  that  only  can  prevent  it. 

§  20.  Second.  When  is  a  man  doing  an  act  guilty  of  mur- 
der, if  death  unintentionally  be  the  effect  of  it  ?  It  is  clear, 
this  act  must  be  unlawful.  But  is  it  every  unlawful  act  acci- 
dently  producing  death  that  is  murder  ?  Clearly  not,  and  to 
this  point  are  many  cases  above  cited.  On  the  other  hand, 
some  unlawful  acts  done  and  death  the  accidental  effect  is 
murder.  What  is  the  principle  of  distinction  f  It  is  this  : — 
It  is  murder  whenever  death  is  the  probable  consequence,  or 
the  intent  is  to  commit  a  felony,  for  when  death  is  the  proba- 
ble consequence  or  effect  of  the  unlawful  act,  the  law  cor- 
rectly presumes  the  actor  sees  this  consequence  or  effect,  as 
if  he  fire  a  ball  among  a  crowd  of  people,  or  turns  a  mad  bull 
loose  among  them.  And  when  the  law  correctly  presumes 
he  sees  it,  the  law  also  correctly  presumes  he  intends  it ; 
for  if  a  man  intend  not  a  mischief  he  sees  must  probably 
follow  his  act,  he  will  not  do  it.  If  one  intends  not  to  hurt 
any  of  a  crowd,  he  will  not  fire  the  ball  among  them.  Again, 
if  a  man  means  to  commit  one  felony  by  his  act,  and  another 
is  the  effect  or  result  of  it,  it  is  no  excuse  he  did  not  mean  the 
particular  felony  or  death  happening,  but  another  felony. 
There  are  many  authorities  to  this  point,  as  if  A  mean  to 
poison  B,  and  accidentally  poisons  C,  or  meaning  to  kill  the 
child  in  its  mother's  womb,  kills  her.  Then,  on  the  whole, 
and  upon  a  view  of  all  the  authorities  to  this  point,  a  man 
commits  murder  when  he  does  an  unlawful  act  in  a  case  so 
circumstanced  that  he  may  expect  death  to  ensue  and  be  the 
effect  of  it,  and  death  does  so  ensue ; — also,  when  he  means 
by  his  act  to  commit  a  felony,  and  the  death  of  a  reasonable 
creature  &c.  is  produced  by  that  act,  though  he  has  no  inten- 
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Ch.  212.  lion  to  produce  this  particular  death.    Foster's  C.  L.  25S  to 
Art.  3.    322  ;  Kelyng,  1 18  ;  3  Inst.  56  ;  1  Hale's  P.  C.  475,  fee. 
v-^v-^/      §  21.  Having  thus  far  considered  homicide  generally,  and 
at  large,  it  will  remain  in  future  chapters  to  consider  each 
species  of  it  by  itself,  and  in  detail,  so  far  as  may  be  neces- 
sary to  bring  into  view  the  principal  laws  and  cases  on  the 
subject.    See  many  cases  noticed  by  M'Nally,  380  to  395, 
generally  the  cases  cited  in  this  and  chapter  as  to  murder  &lc. 
Art.  3.  Dwelling-houses. 

§  1.  In  the  same  manner  crimes  committed  in  or  upon 
dwelling-houses  may  properly  be  considered,  6rst,  generally, 
then  each  species  of  crime  more  in  detail  relating  to  them  ; 
generally,  in  regard  to  the  question  what  is  a  dwelling-house ; 
for  the  question  applies  in  the  same  manner  in  burglary,  arson, 
and  other  burnings.    As  in  all  these  crimes  the  law  distin- 
guishes dwelling-houses  from  other  buildings,  not  parts  of 
them,  and  considers  the  breaking  or  burning  a  dwelling-house 
as  a  more  heinous  crime  than  the  breaking  or  burning  other 
buildings  separate  and  distinct  from  such  houses. 
4B1.  Com.       $2.  What  is  a  dwelling-house  y  which  is  a  man's  castle, 
Jf3!™"^!*1  *  which  the  law  will  never  suffer  to  be  violated  with  impunity. 
5oe.  There  is  no  question  but  every  building  is  a  dwelling-house 

in  which  a  family  or  even  au  individual  lives  and  sleeps  usu- 
ally. The  question  can  only  arise  in  regard  to  houses  some- 
times not  inhabited,  and  in  regard  to  buildings  adjoining  or 
near  to  the  house,  as  to  which  many  decisions  are  found,  and 
many  nice  distinctions  are  made. 

i/X^i*  bi'C'     $  3*  **a,e  says'  a  cnurcn  15  a  dwelling  or  mansion-house  in 
Com.  226.—  which  burglary  may  be  committed.    And  if  A  having  a  dwel- 
Ea*t'»  c.  L.    ling-house,  and  upon  occasion  he  and  all  his  family  are  absent 
49  > 492,4  •  a  night  or  more,  this  is  still  his  dwelling-house,  in  which  dur- 
ing such  absence  burglary  may  be  committed.    The  same  is 
the  law  if  he  have  two  mansion-houses,  and  is  sometimes  with 
his  family  at  one,  and  sometimes  at  the  other,  the  one  from 
which  he  is  so  absent  remains  his  dwelling-house,  but  there 
must  be  animus  revertendi  as  to  it,  and  this  animus  fyc.  must  be 
proved,  and  not  left  doubtful.  Nutbrown's  case,  East,  494. 
And  if  a  scholar  have  a  chamber  in  a  college,  or  inn  of  court, 
where  he  usually  lodges  in  term  time,  and  in  his  absence  in 
the  vacation  it  be  broken  open,  it  is  burglary,  for  it  remains 
ru"eley  *       *"s  dwelling-house,  though  no  one  be  in  it  when  the  fact  is 
M'Nally,  345,  committed  ;  and  the  indictment  shall  suppose  it  the  scholar's 
The  King  v.   dwelling-house,  though  all  the  chambers  be  under  one  roof, 
Same  v.       have  but  one  common  entrance.    So  it  is  if  A  hire  a  chamber 
White.—      in  the  house  of  B  for  a  certain  time,  wherein  he  lodges,  and 
Woodward    during  tne  ^me  contracted  for  it  is  broken  open,  this  is  bur- 
glary, and  the  indictment  supposes  it  A's  mansion-house ;  and 
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it  is  his  dwelling-house,  though  he  has  never  lodged  in  it,  but  Ch.  212. 
is  moving  his  goods  there  in  order  to  lodge  in  it.    These  prin-    Art.  3. 
ciples  are  adopted  by  Blackstone,  and  law  writers  generally,  s^-v-^' 
But  Keeling  C.  J.  thought  in  the  case  of  the  chamber  hired  by 
A  in  B's  house,  it  ought  to  be  said  in  the  indictment  the  dwel- 
ling house  of  B,  for  while  there  is  but  one  entrance,  it  is  but 
one  dwelling-house,  though  there  be  several  inmates ;  but  oth- 
erwise if  a  man  divides  some  rooms  from  the  rest  of  his  house 
and  makes  another  door  to  those  rooms.  Keb.  83,  fee. 

§  4.  "  And  if  a  barn,  stable,  or  warehouse,  be  parcel  of  a  4  Bl.  Com. 
mansion-house  or  messuage,  though  not  under  the  same  roof  ^a""1  *i*ie' 
or  contiguous,  a  burglary  may  be  committed  therein  ;  for  the 
capital  house  protects  all  its  branches  and  appurtenants  within 
the  curtilage  or  homestall." 

§  5.  The  raansion-ho»se  not  only  includes  the  dwelling-  i  Hale  P.  C. 
house,  but  also  the  out-houses,  parcel  thereof,  as  barn,  stable,  ^£749?'" 
cow-house,  dairy-house,  if  parcel  of  the  messuage,  though  not  Castle's  case, 
under  the  same  roof  or  joining  contiguous  to  it.    The  back-  ~4  c/™ej\ 
house  of  Robert  Castle,  eight  or  nine  yards  distant  from  the  Ca*~ f  1*0)  * 
dwelling-house,  only  a  pale  reaching  between  them,  was  bro-  205.— Haw. 
ken  open, — and  deemed  burglary,  as  it  was  to  all  the  purposes  J  Hale  "p^c" 
of  this  crime  part  of  the  dwelling.    So  a  shop,  parcel  of  a  267—  East's 
dwelling-bouse,  is  within  the  same  rule  ;  but  otherwise,  if  he  c.  L.  497, 
had  leased  it  to  B  for  a  year  fee.,  for  then  it  is  severed  by  the  Com  ' 
lease  ;  but  if  B  or  his  servants  usually  or  often  lodge  in  this  226. 
shop,  then  it  is  the  dwelling-house  of  B ;  but  if  B  work  or 
trade  in  it,  but  never  lies  in  it,  it  is  no  dwelling-house,  for 
being  divided  by  the  lease  from  the  rest  of  the  dwelling-house, 
it  is  not  the  dwelling  house  of  him  who  occupies  the  other 
part,  nor  if  he  lodge  in  it  occasionally  for  a  special  purpose, 
as  to  watch  thieves,  goods,  fee. 

&  6.  "  But  if  a  barn,  or  stable,  or  cow-house  be  no  parcel  of  East's  c.  L. 
the  messuage,  as  if  a  man  takes  a  lease  of  a  dwelling-house  * 
from  A,  and  of  a  barn  from  B ;  or  if  it  be  far  remote  from  the 
dwelling-house,  or  not  so  near  to  it  as  to  be  reasonable  es- 
teemed parcel  thereof;  as  if  it  stand  a  bow-shot  off  from  the 
house,  and  not  within  or  near  the  curtilage  of  the  chief  house," 
then  it  is  not  the  mansion-house  or  any  part  of  it. 

$  7.  See  Commonwealth  v.  Drew  fe  al.,  Ch.  65,  a.  3,  and  4  Bl.  Com. 
post.    When  a  house  is  built,  purchased,  or  rented,  and  is  J*™--  Notes' 

ri  •  •  1  •  1      .       «  'ft     22. — Lyon  5 

under  repairs,  or  is  making  ready  for  the  reception  of  the  case,  Leach  s 
owner's  family,  no  burglary  can  be  committed  in  it  until  the  CR»e»»  16*>; 
owner  or  some  part  of  his  family  goes  to  inhabit  it.    Lyon's  l"  497"  498^ 
case,  Leach,  169.    But  where  a  shop  was  rented  with  some  Gibson's 
of  the  apartments  of  a  house,  it  was  held,  that  the  shop  was  C,ISC 
still  part  of  the  dwelling-house,  and  that  burglary  might  be 
committed  in  it,  as  the  house  of  the  landlord.  Leach,  287. 
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Ch.  212.      §  8.  A  store  twenty  feet  distant  from  a  dwelling-house,  but 
Art.  4.    not  connected  with  it  by  any  fence  or  enclosure,  deemed  not 
^»-v-^^  a  dwelling-house,  or  any  part  of  a  dwelling-house,  so  not  the 
subject  of  burglary.    But  see  East's  C.  L.  492,  493,  a  pale 
between.  4  Johns.  R.  424,  The  People  v,  Parker. 
Kelyng,  62,      $  9.  One  Gardner  had  a  house  in  London,  where  he  usu- 
Gardne^s'     a^  nVed  m  lne  winter,  and  another  house  in  the  country, 
case.— 3  Inst,  where  he  usually  lived  in  the  summer  ;  and  while  he  and  his 
«4.— F os.  C.  family  were  in  the  country,  his  bouse  in  the  city  was  broken 
open  in  the  night  and  his  goods  stolen,  no  person  being  in  the 
house.    Held  burglary,  "  for  it  was  his  mansion-house." 
2W.  Bl.  682,     §  10.  The  deft,  set  fire  to  the  gaol  in  Liverpool,  belonging 
nev  " '  D°h    lo  t*le  corP°rat'on  >  R'gDV»      keeper,  had  his  dwelling-house 
ca^s°Cb!  "  adjoined  to  the  gaol,  and  his  mother  lived  with  him  and  kept 
212,  a.  10,     a  public-house  ;  the  entrance  to  tje  gaol  was  through  this 
**4,  house.    Held,  this  gaol  was  a  dwelling-house  ;  the  dwelling- 

house  was  a  part  of  the  prison,  "  and  the  whole  prison  being 
the  house  of  the  corporation"  of  Liverpool.    But  a  booth  or 
tent  is  not  a  dwelling-house.  1  Bac.  Abr.  335. 
Art.  4.  Arson* 

i  Hair's  P.  c.  ^  jt  The  malicious  and  wilful  burning  the  house  of  another 
4  oi.  Com.  by  °igbt  or  by  day,  was  felony  at  common  law.  And  if  A 
221, 222.      own  a  house  and  lease  it  to  B,  and  then  burn  it,  this  is  arson, 

for  preceding  the  lease  this  is  the  house  of  B.    What  is  a 

house,  see  art.  3. 

C*     §  ^*  ^°  ^  tne  **ire  Durn  a  Part  am*  8°  out*  or 's  Put  out» lt 
670.—  Last's  is  arson.    There  must  be  a  wilful  and  malicious  intention  to 

c.  L.  1012,    burn  a  house,  therefore  if  A  shoot  a  gun  unlawfully,  and  it 

10^'  accidentally  set  fire  to  B's  house,  this  is  not  arson  ;  for  A  had 

no  intention  to  burn  a  house. 

2^2  —       $  ***  '^ne  °'V^  'aw  Pun'sned  arson  with  death  in  certain 
1  Hal.  P.  c.   cases.    By  the  common  law  it  was  felony  to  burn  a  single 
666,  674.      barn  in  the  field,  if  filled  with  hay  or  corn,  though  not  part  of 
dictments10"  a  dwelling  house  ;  and  anciently,  burning  a  stack  of  corn  was 
Cro.  c.  cl     deemed  arson.    This  offence  of  arson  may  be  committed  by 
Wen*        wilfully  setting  fire  to  one's  own  house,  if  his  neighbour's  house 
<w*W.   '   ' 's  thereby  also  burnt.  But  if  no  mischief  be  done  but  to  one's 
own,  it  is  not  felony,  though  the  fire  was  kindled  with  intent  to 
burn  another's  house.    "  For  by  the  common  law  no  inten- 
tion to  commit  a  felony  amounts  to  the  same  crime,  though  it 
does  in  some  cases  by  particular  statutes."    However,  such 
wilful  firing  one's  own  house  in  a  town  is  a  high  misdemeanor, 
and  punishable  by  fine,  imprisonment,  pillory,  and  perpetual 
sureties  for  the  good  behaviour.    There  must  be  some  burn- 
ing to  make  arson ;  but  the  burning  and  consuming  of  any 
part  is  sufficient, — must  be  malicious.    Arson  has  been  vari- 
ously punished  in  England. 
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Art.  5.  $  1.   By  this  act  it  is  enacted,  "  that  if  any  per-  Ch.  212. 
son  shall  wilfully  and  maliciously  set  fire  to  the  dwelling-    Art.  5. 
house  of  another,  or  any  out-building  adjoining  to  such  dwel-  ^^r^J 
ling-house,  or  to  any  other  building,  and  by  the  kindling  of  Mass.  Art, 
such  fire,  or  by  the  burning  of  such  other  building  such  dwel-  Mar.ch  l6» 
ling-house  shall  be  burnt  in  the  night-time,"  punishment  of  Maine  Act, 
the  principal  and  accessary  before  the  fact,  is  death.  ch.4.— Ken- 

^  2.  Sect.  2  enacts,  "  that  if  any  person  wilfully  and  ma-  d^iJ01' 
liciously  burn  in  the  day  time  the  dwelling-house  of  another,  isol,  a  11, 
or  any  out-building  adjoining  to  such  dwelling-house,  or  any  **»  punish- 
other  building  whereby  any  dwelling-house  shall  be  burnt,  or  ^itnti^. 
if  any  person  shall,  wilfully,  and  maliciously  set  fire  to  any 
meeting-house,   church,  court-house,    town-house,  college, 
academy,  or  other  building  erected  for  public  uses,  or  to  the 
store,  barn,  or  stable  of  anoiher  within  the  curtilage  of  any 
dwelling-house  ;  and  by  the  kindling  of  such  fire  such  meet- 
ing-house, or  other  building  erected  for  public  uses,  or  such 
store,  barn,  or  stable,  shall  be  burnt  "  in  the  night-time,"  the 
offender  and  accessary  before  the  fact,  on  conviction  of  either 
of  these  "  felonies"  and  offences,  is  punishable  by  solitary  im- 
prisonment not  exceeding  one  year,  and  by  confinement  to 
bard  labour  for  life. 

$  3.  Sect.  3,  punishes  with  solitary  confinement  not  above 
one  year,  and  hard  labour  not  exceeding  ten  years,  this 
burning  any  public  building,  or  any  store,  barn,  or  stable  of 
another,  within  the  curtilage  of  any  dwelling-house  in  the  day- 
time, or  by  night  or  day  any  other  store,  barn,  stable,  house, 
or  building. 

$  4.  Sect.  4  enacts,  "  that  if  any  shall  wilfully  and  mali- 
ciously burn  any  stack  of  corn,  hay,  grain,  straw,  corn-stalks, 
flax,  fences,  piles  of  wood,  boards,  or  other  lumber ;  or  any 
soil,  grass,  trees,  poles,  or  underwood  of  another  ;  and  if  any 
person  shall  wilfully  and  maliciously  kill,  maim,  or  disfigure 
any  one  or  more  of  the  horses,  sheep,  or  catile  of  anoiher," 
the  offender  and  abettor  is  punishable  by  solitary  imprison- 
ment not  exceeding  six  months,  and  by  hard  labour  not 
above  three  years ;  or  by  fine  not  above  $500,  and  imprison- 
ment in  the  common  gaol  not  above  one  year. 

§  5.  Sect.  5  punishes  any  person  concealing  any  of  said 
felonies  or  offences  after  the  fact,  with  solitary  imprisoment 
not  exceeding  one  month,  and  bard  labour  not  above  five 
years  ;  or  fine  not  exceeding  $100,  and  imprisonment  in  the 
common  gaol  not  above  one  year. 

§  6.  This  act  was  a  revision  of  the  act  of  March  11,  1785, 
with  some  small  additions.  The  expressions  in  this  act  were 
sun-rising  and  sun-setting.  This  act  of  1785  was  a  revision 
of  the  Province  law  of  1706 ;  but  this  severe  act  of  1705 
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Ch.  212.  punished  even  burning  a  shop  or  ship  in  the  day-time  with 
Art.  6.  death,  but  limited  the  age  of  the  offender  to  sixteen  years 
V^V^J  ar|d  upwards.  This  Provincial  act  was  a  revision  also, 
with  additions,  of  the  Colony  acts  of  1652  ,  but  the  Colony 
acts  were  less  severe,  as  to  the  less  heinous  parts  of  these 
burnings,  than  the  said  Province  act  was.  What  is  a  dwelling- 
bouse,  see  a.  3. 

Art.  6.  Constructions, 

§  1.  There  have  been  but  very  few  prosecutions  on  these 
statutes ;  so  that  no  constructions  of  much  importance  have 
been  given  of  them.    Who  is  of  an  age  to  be  guilty  of  arson, 
see  former  chapter. 
2  Johns.  R.       In  one  case  in  New  York  the  construction  on  a  similar  law 
People  v.      was,  that  if  A  be  indicted  for  burning  B's  dwelling-house  ;  and 
Van  Blar-     if  it  be  in  fact  bis,  the  court  will  not  inquire  into  the  tenure  or 
cam-  interest  of  B. 

A.  D.  1797.  ^  2.  In  this  year  a  fire  was  set  to  a  door  of  a  house  in 
Boston,  by  an  incendiary,  but  was  discovered  and  extinguish- 
ed.   He  was  indicted  for  that  he  on  and  between  the 

sun-setting  of  that  day  and  the  sun-rising  of  the  next  suc- 
ceeding day  at  Boston,  did  feloniously  set  fire  to,  and  buro 
and  consume  the  dwelling-house  of  S.  G.  against  the  peace 
and  the  statute  in  that  case  Sic. 

l> H-BJ« 'eE;       $  3.  Arson,  malicious  and  voluntary,  has  always  been  se- 

L.  060,  6o7.  3  •  l    j  i    •  •  j*       *  j 

— 3  lost.  «7.  verely  punished  as  a  most  heinous  crime,  immediately  des- 
— East'*  C.    tructive  of  man's  habitation,  and  usually  involving,  especially 
L.  1019.       -n  townSj  tne  most  ruin0Us  consequences,  especially  in  the 
night ;  hence  our  statute  has  very  reasonably  made  a  differ- 
ence between  arson  in  the  night,  and  in  the  day. 

§  4.  As  we  have  had  in  Massachusetts  statutes  of  our  own 
on  these  subjects  of  arson  and  burnings,  and  those  very  full, 
from  the  first  settlement  of  the  country,  it  is  conceived  we 
have  never  adopted  the  English  statutes  on  these  subjects. 

$  5.  But  any  burning  not  included  in  our  statutes,  but  pun- 
ishable at  common  law,  may  well  remain  so  still. 
1  Hale's  P.       It  was  not  felony,  at  common  law,  to  burn  the  frame  of 
c.  568,  569,   a  jj0Use  or  a  stack  of  com,  but  made  so  by  statute  in  Eng- 
land. 

Ewt's  C.  L.  §  6.  If  the  incendiary  mean  to  burn  B's  house,  and  burn 
1019.  C's,  it  is  arson.    As  if  A  have  a  malicious  intention  to  burn 

the  house  of  B,  and  set  fire  to  it,  also  C's  house,  and  B's 
house  escapes,  and  C's  is  burnt,  this  is  arson,  though  A  do 
not  intend  to  burn  C's  house,  yet  in  law  it  is  a  wilful  and 
malicious  burning  of  the  house  of  C,  and  A  may  be  indicted 
for  the  wilful  and  malicious  burning  the  bouse  of  C.  And  so 
is  our  statute  on  a  fair  construction  of  it.  As  to  allowing 
clergy  to  one  convicted  of  arson  in  the  night,  on  our  statute, 
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or  the  commutation  instead  thereof,  see  Benefit  of  Clergy  Ch.  212. 
and  Commutation  ;  and  Hale's  P.  C.  570  to  574.  Art.  6. 

7.  Holmes  was  indicted  for  that  he  was  possessed  of  a  bouse  K  ^y^j 
in  London  for  six  years,  remainder  to  J.  S.  for  three  years,  Cro.  Car. 
reversion  in  a  corporation,  and  he,  vi  et  armis,  feloniously, 
voluntarily,  and  maliciously,  burnt  it  with  fire,  with  intention,  c£^t  bi. 
that  house  and  divers  other  houses  of  &tc.  then  and  there  Com.  221, 
situated  to  said  Holmes'  house  contiguous,  to  burn  ;  held, by  jj,'4^  Jjja' 
a  majority  of  the  judges,  that  burning  his  bouse,  of  which  he 
had  a  lease  for  years,  was  not  felony,  but  a  great  misdemean- 
or, for  which  he  was  punished  with  the  pillory  &ic.  though  he 
did  it  with  intention  to  burn  the  houses  of  others,  but  these 
were  not  burnt  ;   for  "  intent  onlv,  without  fact,  is  not 
felony." 

§  8,  Sarah  Taylor  was  indicted  for  setting  fire  to  an  out-  East's  C.  L. 
house,  commonly  called  a  paper-mill.    She  had  set  fire  to  a  1020,  Tay- 
large  quantity  of  paper  drying  in  a  loft  annexed,  and  belong-  ,or8ca*e- 
ing  to  a  mill,  but  no  part  of  the  mill  itself  was  burnt;  held, 
not  arson. 

$  9.  Held  in  this  case,  that  a  house  is  not  the  house  of  one  Harris'  case, 
having  ouly  a  right  of  dower  in  it,  and  that  not  assigned,  and  {jjjg"^^4' 
where  the  house  is  leased  to  another ; — and  so  it  is  if  one  ' 
have  only  the  legal  reversion  or  remainder,  it  is  not  his 
house. 

$  10.  Spaulding  was  indicted  for  feloniously,  wilfully,  and  Spauiding's 
maliciously  setting  fire  to.  and  burning  his  own  house.  Second  ^S^-iSSi' 
count,  setting  fire  to  it  only.    His  house  had  been  previously  c.  L.  1025, 
insured,  was  not  adjoining,  but  was  within  two  or  three  yards  10261 
of  other  houses  on  each  side  ;  and  in  consequence  of  his  set- 
ting fire  to  it,  some  part  of  the  timber  and  thatch  was  burned. 
Principle  settled  was,  that  a  mortgagor,  in  possession,  burning 
his  own  house,  is  no  arson,  either  at  common  law,  or  by  9 
Geo.  I.  c.  22,  (which  statute  makes  no  alteration  in  the  crime) 
because  at  common  law  arson  is  the  burning  of  the  house  of  Breeme's 
another.    Nor  is  it  arson  for  a  lessee  to  burn  the  house  in  his  cue* 
possession,  under  the  lease  ;  for  arson  is  an  offence  immedi- 
ately against  the  possession ;  and  therefore,  if  a  person  in 
possession  of  a  house  as  tenant,  however  short  his  term  may 
be,  set  fire  to  it,  it  is  not  arson  ; — and  the  judges  recognized 
Holmes'  case  as  law,  and  said  the  9  Geo.  1.  did  not  vary  the 
offence. 

1J.  These  cases  were,  A.  D.  1782,  recognised  again  in  East's  C.  L. 
Pedley's  case,  who  was  charged  with  burning  his  own  house,  j^^'p^J 
(among  other  charges); — also  with  setting  fire  to  it,  with  in-  iey  — 1 
tent  to  burn  the  house  of  Richard  Coombe  &c,  by  which  Leach,  277. 
his  bouse  was  burnt.    The  special  verdict  found  the  house 
had  been  leased  by  the  Mayor  of  Bristol  to  Coombe  for 
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Ch.  212.  ninety-nine  years;  by  him  to  one  Parry  for  a  year,  and  so 
Art,  6.  from  year  to  year ;  and  by  Parry  to  one  John  Landry  for 
\^~y*\j  three  months,  who  was  in  possession  of  it  when  burnt.  There 
was  no  count  stating  it  to  be  Landry's  bouse  ; — the  court 
held,  that  as  arson  was  an  offence  against  the  possession  of 
another,  judgment  must  be  for  the  deft. ;  but  recommitted 
him,  as  he  had  not  been  tried  for  burning  the  house  of  the 
tenant. 

1027  Gow^  $12.  It  is  not  a  mere  residence  in  a  house,  without  any 
en's  cH»eW  interest  therein,  which  will  bring  a  party  within  the  principle 
A.D.  1786.  of  the  above  cases,  in  this  case  of  Gowen,  the  house  burnt 
by  him  was  rented  by  one  R.  D.  named  as  owner  in  the  first 
count ;  and  let  by  him  from  year  to  year,  to  the  parish  officers 
of  Laxfield,  who  paid  the  rent  for  it,  and  who  were,  when  it 
was  burnt,  the  persons  named  (individually)  in  the  third 
count  of  the  indictment,  framed  at  common  law,  also  on  i) 
Geo.  I.  The  prisoner  was  a  poor  man,  maintained  by  the 
parish,  and  had  for  some  time  before  the  house  was  burnt, 
been  put  in  by  the  parish  officers  to  live  there,  and  was  resident 
in  it  with  his  familv  at  the  time  of  the  fact  committed,  and  had 
the  sole  possession  and  occupation  of  it,  without  payment  of 
any  rent.  All  the  judges  adjudged  him  guilty ;  for  he  had 
no  interest  in  the  house,  but  was  merely  a  servant,  so  not  his 
house,  but  the  overseers  had  the  possession  of  it  by  means  of 
his  occupation. 

East's  C.  L.  §  13.  Scofield  was  indicted,  and  there  were  six  counts  in 
^cofi'eW?$9  tne  indictment,  stating  the  offence  different  ways,  and  in  all 
case.  to  be  feloniously  done  :  held,  arson  is  an  injury  only  to  the 

actual  possession,  and  must  be  so  laid  ;— also  where  the  in- 
dictment charges  an  offence  to  have  been  done  with  a  feloni- 
ous intent,  and  the  jury  find  a  verdict  of  guilty,  if  the  charge 
as  laid  do  not  amount  to  a  felony,  but  amount  in  law  to  a 
misdemeanor,  the  court  will  give  judgment  as  for  that  offence. 
And  because  in  the  first  count  the  charge  was,  that  the  prisoner 
burnt  a  house  of  which  he  was  ia  possession,  and  this  appeared 
on  the  face  of  the  record  ;  and  on  this  count  the  judgment 
was :  hence  the  court  saw  the  offence  charged  was  not  a 
felony  ; — then  the  word,  feloniously,  was  repugnant,  and  to 
be  rejected  as  surplusage  ; — then  judgment  as  above,  as  in 
Holmes'  case. 

East's  C.  L.       §  14.  The  same  principle  was  laid  down  in  this  case  ;  he 

1030, 1031,  wag  indicted  for  a  misdemeanor,  in  having;  unlawfully,  wil- 
Pro  i)6  rt  s 

case—  A. D.  fully,  and  maliciously  set  on  fire  and  burnt  a  certain  house  of 
17»»,  Jsaac's  one  M.  B.  in  the  defi's.  occupation,  and  contiguous  to  the 
dwelling-houses  of  divers  persons,  putting  them  in  danger  &ic. 
Second  count  laid  it  his  own  house.    He  was  found  guilty. — 
Held,  if  done  with  intent  to  defraud  insurers,  and  other  houses 
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be  burned  in  consequence,  the  latter  is  felony.    Therefore,  if  Ch.  212. 
the  primary  intent  of  one  be  to  burn  his  own  house,  and  he    Art  7. 
burns  those  adjoining,  if  so  situated  as  probably  to  be  burnt,  v-^-v-^» 
it  is  felony  and  arson,  though  he  meant  only  to  burn  his 
own. 

\S  J  5.  Indictment.   If  the  deft,  be  indicted  for  a  misde-  f^'i'^if" 
meanor,  and  the  evidence  prove  a  felony,  he  must  be  ac*  \  Leach,  82. 
quitted.    The  indictment  must  lay  the  offence  to  have  been 
done  wilfully  and  maliciously,  as  well  as  feloniously  ; — but  it 
may  be  laid,  burning  c  house,  without  saying  a  dwelling-house. 
At  common  law,  and  on  our  said  statute,  it  is  necessary  to  Rjchman.s 
state  an  actual  burning  ; — now  common  also  to  state,  setting  case,  M'NaK 
Jire  to.    To  convict  one  of  a  misdemeanor  in  burning  his  own  'y» 417- 
house,  it  must  be  stated  he  intended  to  burn  the  property  of 
others  ;— so  it  must  be  stated  to  be  the  house  of  another,  also 
whose  house,  and  with  that  the  proof  must  agree  ;  but  it  may 
be  laid  to  be  the  property  of  parish  overseers,  or  of  persons 
unknown. 

Art.  7.  Burglary. 

§  1.  This  is  another  atrocious  crime  committed  against  a  Mass  Act, 
man's  habitation,  or  dwelling-house,  sacredly  protected  even  Mar  7'  1785 
by  the  law  of  nature.  This  crime  is  well  defined  to  be  where 
"  any  person  shall,  in  the  night  time,  burglariously  break  and 
enter  any  dwelling-house,  with  intent  to  kill,  rob,  steal,  com- 
mit rape,  or  to  do  or  perpetrate  any  other  felony."  And  by 
this  act  the  punishment  was  death.  Is  a  felony  at  common 
law.    H.  P.  C.  80 ;  3  Inst.  63. 

2.  By  Massachusetts  Colony  law,  passed  A.  D.  1646,  Maine  Act, 
burglary  was  punished  by  branding  the  first  and  second  often-  Ah.'t6'J"}5cn 
ces.    The  same  nearly  by  the  laws  of  the  Colonies  of  Con-  i<>  |%j  e8c" 
necticut  and  New  Plymouth.    Our  Province  statute  of  1715,  J3,  H,  peni- 
limited  the  offence  to  a  dwelling  house,  inhabited  at  the  time  ^"^Jj0 
of  the  offence  committed.    It  is  not  a  little  strange  these  col-  <i Mt"c.  L. 
onies,  especially  that  of  Massachusetts,  should  punish  this  ll0°- 
heinous  crime  so  lightly,  and  at  the  time  too  it  enacted  seven- 
teen capital  offences.    The  very  description  of  burglary  in- 
volves in  it  several  questions:   1.  What  is  nighttime:  2. 
What  is  breaking  and  entering :  3.  What  is  a  dwelling-house : 
4.  What  must  be  the  intention.    These  points  may  be  consid-  Mms-  Act» 
ered  in  this  order,  observing  that  this  new  Massachusetts  act  Mttr  i3' i806 
preserves  the  same  material  points  in  the  commission  of  this 
crime,  though  it  adds  some  circumstances,  as  "  any  person 
then  being  lawfully  therein,  and  such  offender  being  at  the 
time  of  such  breaking  and  entering  armed  with  a  dangerous 
weapon,  or  arming  himself  or  herself  in  such  house,  with  a 
dangerous  weapon,  or  committing  an  actual  assault  upon  any 


Digitized  by  Google 


154  CRIMES  AFFECTING  INDIVIDUALS. 

Cn.  212.  persoD  lawfully  being  in  such  house.  Punishment,  death.  Not 
Art.  8.    armed,  a  less  punishment  &c. 
^✓W^      Aht.  8.  What  it  night  time. 

A  bl.  Com.       a  |.  «*  The  better  opinion  seems  to  be,  that  if  there  be  day- 

«24.— 1  Hnte    •  . 

351— East's'  n§n**  or  creputculvm^  enough  begun  or  left  to  discern  a  man's 
C.  L.5«.-  face  withal,  it  is  no  burglary."  But  this  does  not  extend  to 
M^DaTch  moonnSnt-  And  the  malignity  of  the  offence  arises  mainly 
99. — I  J.  P.  C.  from  its  being  done  at  the  dead  of  the  night,  when  sleep  has 
7y.-3  Inst    disarmed  the  owner.     In  the  indictment  it  has  been  usual  to 

— ttiivr.  P  C.  state  tne  t,me  °^  n'5ntt  as  ra  lne  following  indictment  on  Mas- 
ch.  38,  s.  2.  sachusetts  act  of  1785.  The  jurors  presented,  that  A.  B. 
641  ~n»^br  ^tc*  W'^!  *°rce  an(*  arms»  feloniously  and  burglariously,  did 

ipan,  32.'P    hreak  and  enter  the  dwelling-house  of  C.  D.  &c.  at  , 

in  said  county,  in  the  night  time,  that  is  to  say,  between  the 
hours  of  ten  and  eleven  of  the  clock  in  the  evening  of  the 
same  day,  one  E,  then  being  in  the  same  house,  in  the  peace 
of  God  and  of  the  Commonwealth,  and  then  and  there  did 
feloniously  steal,  take,  and  carry  away,  £20,  and  also  of  the 
goods  and  chattels  of  the  said  C.  D.,  then  and  there  found  in 
the  said  house,  against  the  peace,  &c.    Anciently,  night  time 
was  not  made  a  material  part  of  ihe  offence. 
Mass  .S.  J.       $  2.  In  this  case  of  an  indictment  against  Charles  Cheva- 
Court,E*9ei,  lier,  and  Matthew  Plaintain,  for  burglary,  for  breaking  and  en- 
1794  Cora-    te""£  tne  dwelling-house  of  Elizabeth  Clarke,  in  Salem,  June 
monw-PHhh  r.  27,  1794,  this  question  of  night  time  was  made.    The  facts 
Chevalier  k  were  :  the  watch  found  the  defts.  in  her  shop,  part  of  her 
Gen^orthe  no,,se»  separated  from  her  sitting-room  by  a  door  locked,  at 
Stnte,  s«waH  28  minutes  after  2  o'clock  in  the  morning  ;  the  defts.  confes- 

ff  Dd"ft        Sed  l,iey  *,0<*  t>een  t*iere  a^out  mne  or  ten  m'nme8»  wmcn  con- 
fession being  confirmed  by  the  facts  of  breaking  and  other 

acts  to  make  up  that  time,  was  reckoned,  which  made  the  en- 
try about  18  minutes  after  2.  Thje  breaking  and  stealing 
were  clearly  proved.  Two  questions  were  made  :  1.  If  the 
shop  was  a  dwelling-house,  within  the  meaning  of  the  acts  of 
Massachusetts,  March  7,  17S5,  respecting  burglary,  and  of 
March  15,  17S5,  respecting  larceny,  and  that  clause  thereof 
which  speaks  of  breaking  houses  in  the  day  time,  shops, 
and  mills,  &c.  in  the  night  or  day :  2.  Question  if  the  break- 
ing was  in  the  night  time.  The  court  was  clear  the  shop  was 
part  of  the  dwelling-house.  As  to  night  time,  the  rule  the 
court  laid  down  was,  that  there  must  be  so  much  daylight  that 
a  man's  face  thereby  may  be  discerned.  The  jury  found  the 
defts.  not  guilty  of  burglary,  but  guilty  of  house-breaking  and 
stealing.  The  defts.  agreeing  in  their  challenges  were  tried 
together.  The  jury  held,  it  could  not  be  night  time  after  the 
dawn  of  day,  or  after  the  crcpusculum,  or  twilight  began. 
By  testimony  produced,  and  examining  the  globe,  it  appeared 
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the  twilight  began  that  morning  about  two  o'clock,  by  exact  Ch.  212. 
calculation,  four  minutes,  forty-four  seconds,  after  two  o'clock.    Art.  9. 
The  watch  testified  it  was  dark  &c.    N.  B.  Twilight  contin-  v^-v-^» 
ues  till  the  sun  gets  eighteen  degrees  below  the  horizon,  per- 
pendicularly ;  and  at  that  season  of  the  year  it  passes  the  ho- 
rison  thiny-five  degrees,  twenty-six  minutes,  before  it  gets  the 
eighteen  degrees  below  perpendicularly. 

§  3.  This  rule  laid  down  by  the  court  in  this  case  seems  to 
he  the  true  rule,  and  has  been  often  recognised.  By  it  there 
must-  be  so  much  crepusculum  that  by  this  crepusculum,  or 
twilight)  and  this  alone,  a  man's  face  may  be  discerned.  It 
being  cloudy  or  moonlight  makes  no  difference.  Therefore 
ofteu  the  degree  of  twilight  must  be  a  matter  of  calculation,  not 
of  sight,  as  where  it  is  cloudy,  or  where  the  moonlight  con- 
ceals the  smaller  degrees  of  this  twilight. 

$  4.  If  one  having  no  right  to  the  possession  of  a  house,  Kelyng,4C, 
get  possession  of  it  fraudulently,  by  legal  process,  with  intent  J^j?^** 
to  rob  it,  and  does  rob  it,  he  is  guilty  of  burglary.    So  if  en*  chad  wick, 
try  be  made  by  any  other  fraudulent  pretence. 

Art.  9.  What  is  a  breaking  and  entering  9 

$  1 .  It  is  so  if  A  break  a  hole  one  night  and  enter  the  «  bi.  Com. 
next.    But  there  must  be  an  actual  breaking,  as  by  opening  a  &^c.  L. 
window  or  taking  out  the  glass  of  it,  picking  a  lock  or  opening  485  to  490.— 
it  with  a  key,  or  by  lifting  up  the  latch  of  a  door,  or  unloos-  JJj^jJ^J" 
ing  any  other  fastening  of  the  owner  ;  so  to  come  down  chim-  isi  — H.  p'. 
ney  ;  so  to  knock  at  a  door,  and  on  opening  it  to  rush  in  with  c  31— Haw. 
a  felonious  intent,  or  under  pretence  of  taking  lodgings,  to  rob  4  ifVoi  *c '  ** 
the  house ;  so  if  a  servant  open  and  enter  his  master's  cham-  L.  107. 
ber  door  with  a  felonious  intent ;  so  if  a  servant  conspire  with 
a  robber,  and  let  him  iuto  the  house  by  night,  it  is  burglary  in 
both.    The  least  degree  of  entry,  with  any  part  of  the  body, 
or  with  an  instrument  in  the  hand  is  sufficient.    As  to  step 
over  the  threslihold  to  put  a  band  or  hook  into  a  window  to  i  Hal.  P.  c. 
draw  out  goods,  or  a  pistol  to  demand  one's  money,  is  a  bur-  666. 
&larious  entry,  and  though  his  hand  be  not  within  the  window. 

§  2.  But  if  one  enter  at  a  door,  or  window  left  open,  it  is  *  BJ.  Com. 
no  burglarious  entry  ;  for  it  is  the  owner's  n  egligence  to  leave  jgA-Kelyn5, 
them  open ;  but  is,  if  he  get  entrance  by  fraud,  intending 
to  rob. 

3.  The  breaking  and  entry  must  both  be  in  the  night,  but  J!"'1*  p  •  c- 
aeed  not  be  both  the  same  night.  And  it  is  a  burglarious  en- 
try if  A  goes  to  a  house  with  intent  to  rob,  steal,  or  commit 
some  felony,  and  find  the  outer  door  open,  and  enters,  and 
then  unfastens  an  inper  door.  But  it  is  not  a  burglarious 
breaking  and  entry  if  a  guest,  at  an  inn,  open  bis  own  cham-  k'Jjjjj  ^ 
ber  door,  aud  takes  and  carries  away  his  hosts  goods,  for  he 
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Ch.  212.  has  a  right  to  open  his  own  door,  and  so  not  a  burglarious 
Art,  9.  breaking. 
S^"v-^^  §4  In  a  case  where  a  door  has  been  bored  through  by  an 
cifj^noTe  instrument  called  a  centre-bit,  the  end  of  whicu  mu»t  have 
22.— Hughes'  penetrated  beyond  the  internal  surface  of  the  door  ;  hold, 
case,  Leach,  this  was  not  a  sufficient  entry  to  constitute  burglary.  And  when 
I!  C~6Hed  tne  mscrt'on  °f  an  instrument  amounts  to  a  burglarious  entry, 
162.  the  instrument  must  be  of  such  a  nature  as  is  calculated  to 

effect  the  intended  felony  after  the  breaking  is  completed. 
Mass.  S.  J.       $  5.  Steward  was  indicted  for  burglary  in  the  house  of 
Court,  Cssei,  John  Fisk.    As  to  his  confession,  see  Evidence.    The  court 
1789  Tc7tm-    k'0*  down  me  same  rule  as  to  night  time  as  in  Chevalier's 
monwealthv.  case.    And  held  also,  that  it  is  a  burglarious  breaking  to  open 
Steward.      a  door  when  latched  and  shut,  or  to  push  up  a  window  when 
shut  down,  though  not  fastened  ;  these  being  in  their  shut  po- 
sition.   But  if  a  window  be  a  little  p  ished  up,  or  a  door  a 
little  opened  &c.,  so  that  one  passing  by  may  sec  the  owner 
has  not  properly  shut  his  house,  it  is  not  a  burglarious  break- 
ing to  enter,  though  a  further  pushing  up  of  the  window  or 
opening  of  the  door  be  necessary  for  the  person  to  enter ;  but 
that  it  is  not  customary  for  men,  nor  necessary  always,  to  have 
all  the  glass  of  their  windows  whole,  or  the  joints  of  their 
doors,  windows,  &c.  exact.    Attorney  General  for  the  State, 
Bradhurv  for  the  deft. 
Mass.  S.  J.       §  6.   Hays,  also,  was  indicted  for  burglary  in  the  house  of 
Term' Essex  ^erem'an  Pearson,  in  Newbury.     Plea,  not  guilty  ;  and  ver- 
Com"'  diet  of  acquittal.  .  In  this  case  the  court  stated  the  law  to  be, 
moowealth  r.  as  to  breaking  and  entering,  as  it  was  stated  above  in  the  case 
H'vs-  of  Steward.   Hays  got  into  the  house  by  a  window.  Attorney 

General  for  the  State,  Dane  for  the  deft. 
1  Hale's  P.c.  §7.  If  A  lodge  in  an  inn,  and  in  the  night  steal  goods  and 
663,664,665.  goes  away ;  or  enters  secretly  in  the  day  time,  and  stays  till 
night,  and  then  steals  and  goes  away,  this  is  not  a  burglarious 
breaking  &c.  ;  but  if  in  either  case  he  had  opened  an  inner 
chamber  door  and  taken  the  goods,- it  had  been  such.  Nor  is 
it  a  burglarious  breaking  &c.  if  A  enter  the  bouse  in  the  night, 
the  door  being  open,  and  breaks  open  a  chest  and  takes  away 
goods,  not  breaking  any  inner  door  ;  as  the  chest  is  no  part  of 
the  house  ;  but  is,  if  he  break  open  a  study,  or  counting- 
house,  or  shop  within  the  house,  though  none  usually  lodge  in 
the  study  ;  so  if  he  break  open  a  cupboard  or  counter,  fix- 
ed to  the  house.  And  if  a  man  take  a  child,  seven  or  eight 
years  old,  and  the  child  is  sent  into  the  house  by  him,  and 
hands  goods  out  to  him,  and  he  carries  them  away,  this  is  a 
burglarious  entry  by  the  man,  though  he  himself  never  enter-  •*> 
l  Bac.  Abr.  ed  the  house,  and  though  the  child  be  not  guilty  on  account  of 
his  age.    Same  rule  holds  if  a  man  so  employs  his  wife.  So 
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any  entry  by  fraud,  as  one  gains  admission  pretending  busi-  Ch.  212. 
ness,  or  to  take  lodgings,  with  a  felonious  intent.  Art.  10. 

§  8.  What  is  a  dwelling-house,  see  article  3,  this  Chap-  v^-v-^» 
ter. 

Art.  10.  The  intention  to  commit  felony, 

§  1.  The  breaking  &c,  must  be  wiih  an  intention  to  com-  4B1.  Com. 
mil  some  felony :  whether  this  intention  be  executed  or  not  is  TV£°r\» 
not  material ;  and  it  may  be  a  felony  at  common  law,  or  one  inst.  H. 
created  by  statute.    1  If  aw.  P.  C.  c.  38,  s.  19.  K  c.83,84. 

§2.   A  servant  broke  and  entered  his  lady's  chamber  door  1  Stm.48i, 
with  an  intention  to  commit  a  rape.     Held,  he  was  guilty  of    x  v'  0ray' 
burglary.    So  where  a  servant  let  in  a  thief.    2  Stra.  881. 

§  3.  The  defts.  were  indicted  for  feloniously  and  burglari-  7  Mass.  R. 
ously  breaking  and  entering  the  dwelling-house  of  Edward  ?,45»  250» 
Dixon,  in  Boston,  with  intent  to  cut  on  an  ear  of  an  mhabit-  weaith  r. 
ant.    Held,  no  felony  ;  so  no  burglary.     Sue  the  case,  head  Newell  fc& 
Felony,  Ch.  200;— Attorney  General  for  the  State,  Richard-  others- 
son  for  the  deft. 

§  4.  This  was  an  indictment  for  a  burelary,  laid  in  the  first  2  Bos.  Si  P. 
count  in  the  house  of  Boulton,  second,  bouse  of  Bush,  third,  &08>  r*. 
house  of  Nelson  ;  the  place  where  it  was  committed  was  a  ctiTJ&M  s 
centre  building  with  two  wings  ;  in  the  centre  building  the  c.  L.  <im, 
business  of  Boulton,  Bush,  iS'elson,  and  several  others  was  u^'^*"'.^ 
carried  on  ;  in  part  of  one  of  the  wings  was  Boullon's  dwel-  n0  burglary, 
ling,  and  in  the  other  part  Bush's,  neither  having  any  internal 
communication  with  the  centre  except  by  a  window  in  Hush's  • 
part,  which  looked  into  a  passage  that  ran  the  whole  length  of 
the  centre  ;  and  the  other  wing  was  occupied  by  Nelson,  from 
which  there  was  no  communication  with  the  centre.  Doubt- 
ful if  this  was  burglary.   Also  held,  if  a  servant  being  solicited 
to  become  an  accomplice  in  robbing  his  master's  house,  in- 
forms him  thereof,  who  tells  him  to  carry  on  the  business,  and 
consents  to  his  opening  a  door  leading  to  the  premises  and 
being  with  the  robbers  during  the  robbery,  and  also  marks  his 
property  and  lays  it  in  a  place  where  the  robbers  are  expected 
to  come,  with  a  view  to  apprehend  them,  the  conduct  of  the 
master  will  not  amount  to  a  defence  for  them  in  an  indictment 
against  them.    No  burglary  to  enter  a  house  intending  a  tres- 
pass or  battery  ;  none  in  a  tent  or  booth,  though  the  owner  4Mom'  ' 
lodges  therein.  East's  C.  L.  492. 

Art.  11.  Massachusetts  statutes. 

§  1.  By  this  act  it  is  enacted,  "  that  if  any  person  with  in-  ^"re'lAs' 
tent  to  kill,  rob,  steal,  commit  a  rape,  or  to  do  or  perpetrate  |go(3—  ' 
any  other  felony,  shall  in  the  night-time  break  and  enter,  or  Maine  Act, 
having  with  such  felonious  intent  entered,  shall  in  the  night-  c**'6' 
time  break  a  dwelling-house,  any  person  then  being  lawfully 
therein,  and  such  offender  being  armed,"  as  above  stated,  he, 

vol.  vu.  18 
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Ch.  212.  his  aiders  &c.  and  accessaries  before  the  fact  shall  suffer 
Art.  11.  death. 

\^y^j  §  2.  Section  2  enacts,  that  such  persons  so  breaking  fcc., 
not  armed,  and  without  assaulting  &c.,  shall  be  punished  by 
solitary  imprisonment  not  exceeding  two  years,  and  by  con- 
finement to  hard  labour  for  life. 

$  3.  Section  3  punishes  accessaries  after  the  fact  with  soli- 
tary imprisonment,  not  above  three  months,  and  by  confine- 
ment to  hard  labour  not  exceeding  ten  years. 

^  4.  Section  4  enacts,  "  that  if  any  person  with  intent  to 
kill,  rob,  steal,  commit  a  rape,  or  to  do  or  perpetrate  any 
other  felony,  shall  in  the  night-time  enter  without  breaking,  or 
in  the  day-time  break  and  enter,  any  dwelling-house  or  any 
out-house  thereto  adjoining  and  occupied  therewith,  or  any 
ofiice,  shop,  or  warehouse,  or  any  ship  or  vessel  lying  within 
the  body  of  the  county,  he,  his  aiders  Sic.  shall  be  punished 
by  solitary  imprisonment  not  exceeding  six  months,  and  at 
hard  labour  not  above  three  years,  or  be  fined  not  exceeding 
$500,  and  imprisonment  in  the  common  gaol  not  above  three 
years :" — repeals  the  former  laws.  This  act  is  a  revision  of  the 
acts  of  March  7,  1785,  and  part  of  the  act  of  March  15, 1785,  to 
wit,  section  8.  The  1st,  2d,  and  3d  sections  of  this  act  of  1806, 
are  formed  by  enlarging  and  varying  the  old  definition  of  bur- 
glary, above  given,  as  in  that  act  of  March  7,  1785 ;  this  act 
contains  only  those  few  lines, — and  punishment  by  death.  The 
reason  of  this  alteration  was,  many  lawyers  and  judges  as  well 
as  others,  doubted  as  to  the  expediency  of  punishing  burglary 
with  death  ;  among  other  considerations,  because  it  was  found 
difficult  by  experience  to  get  juries  to  convict  of  burglary, 
especially  when  the  offender  was  not  armed.  Others  thought, 
that  one  armed  at  least  ought  to  capitally  punished.  These 
views  of  the  subject  produced  these  distinctions  made  in  the 
act  of  1806. 

^  5.  The  acts  of  March  1785  were  revisions  of  the  Provin- 
cial statutes  on  these  subjects  with  some  variations.  The  histo- 
ry of  burglary  in  this  State  deserves  attention.  By  a  law  of 
1642,  burglary  was  punished  with  branding,  and  second 
offence,  also  whipping  ;  third  offence,  death.  A  law  of  1672, 
punished  breaking  warehouses,  shops,  mills,  barns,  out-houses, 
ships  or  vessels  on  any  shore,  or  in  any  cove,  creek,  or  upon 
the  water,  as  breaking  up  dwelling-houses.  As  yet  the  laws  of 
the  Colony  made  no  distinction  as  to  day  or  night-time.  The 
statute  of  1692  was  a  mere  revision  of  the  laws,  above  stated, 
and  punishing  as  they  punished.  The  statute  of  J  715,  first 
took  the  distinction  of  night-time,  and  punished  with  death 
burglary  in  the  night  in  a  house  inhabited  ;  and  the ,  reason 
given  for  this  alteration  of  the  law  was,  the  frequent  breaking 
such  houses  in  the  night-time  for  the  purposes  of  stealing  be. 
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And  the  act  of  1770  omitted  the  words,  then  inhabited,  and  Cr.  212. 
denied  the  benefit  of  clergy.  The  same  for  enteriug  in  the  Art.  11. 
day-time  or  night  and  breaking  out  in  the  night.  V^W^ 

$  6.  No  doubt  the  growing  evils  of  this  crime  was  the 
principal  cause  of  this  gradual  increase  of  the  punishment  of  it. 

§  7.  This  was  an  indictment  for  breaking  a  store  of  J.  P.  J*"^*: 
with  intent  to  steal,  and  did  steal  divers  goods  &c.  against  the  m0n  wealth*, 
statute.    Held,  the  indictment  cannot  be  supported  under  this  M'Mougie. 
act,  unless  it  be  averred  in  the  indictment  that  the  store  is  a 
building.    The  word,  store,  is  not  used  in  this  act.  Statute 
1784,  ch.  66. 

$  8.  The  deft,  was  indicted  for  breaking  a  store  in  the  }?3M,a5J 
night-time,  and  committing  a  larceny  in  it,  on  the  statute  of  Cooimon- 
March  16,  1805,  sect.  6.    He  was  convicted,  and  motion  in  wealth*, 
arrest  of  judgment  on  the  ground  there  was  no  statute  provis-  Ltadaey- 
ion  for  the  offence  on  M'Monagle's  casei    Attorney-general  M.Wa„ 
replied,  M'Monagle's  case  was  on  the  statute  of  1784,  ch.  66 ;  i„  417.  ' 
but  this  is  on  the  statute  of  1804,  ch.  142,  sect.  6,  in  which 
the  word,  store,  is  enumerated  among  otlier  buildings.  Indict- 
ment adjudged  good.  Storer  for  the  deft. 

§  9.  The  deft.,  Raymond,  was  indicted  lor  boose-breaking  J?*53-  ^ Jud 
and  stealing,  and  convicted ;  and  when  brought  into  court  to  ^ov  17^ 
receive  bis  sentence  the  court  admitted  witnesses  as  to  his  Comaon- 
cbaracter,  situation,  and  general  conduct,  in  order  to  regulate  SJiinoId 
the  degree  of  punishment. 

$  10.  Indictment  for  burglary,  true  owner  of  the  mansion 
fyc.  Whenever  burglary  is  committed  in  a  dwelling-house  it 
is  material  to  state  whose  it  is  to  the  purposes  of  this  crime  ; 
and  to  make  one.  a  proper  owner,  so  as  correctly  to  call  it  in 
the  indictment  his  dwelling-house,  two  things  seem  to  be 
essential :  I .  That  he  shall  have  some  interest  in  it :  2.  Pos- 
session in  fact  or  in  law,  as  already  appears  in  several  cases 
stated.  One  may  be  the  sole  owner,  yet  for  want  of  possession 
or  inhabitancy  in  it  by  himself  or  by  some  of  bis  family,  it 
may  not  be  bis  dwelling-house  to  the  purposes  of  burglary. 
So  otherwise  it  may  be  tbe  dwelling-house  of  a  mere  occupier 
for  such  purposes,  as  in  the  further  following  cases. 

§11.  One  Pearce  owned  a  public-boose,  and  when  the  last 
tenant  left  it,  about  a  month  or  six  weeks  before  tbe  breaking, 
be  gave  up  the  possession  to  P.  who  bought  the  furniture  of 
bim  ;  P.  rested  and  did  business  m  another  place,  and  never 
meant  personally  to  reside  in  this  public-house,  or  to  have  the 
business  of  it  carried  on  upon  his  account,  nor  did  any  one 
inhabit  it  in  tbe  day-time,  but  P*s  servant  had  constantly  slept 
in  it  for  about  three  weeks,  solely  to  protect  tbe  furniture  till 
a  tenant  could  be  procured.  The  deft,  was  indicted  for  steal- 
ing goods,  the  property  of  P.  in  his  dwelling-house.    Held,  it 


6*  499. 


Digitized  by  Google 


140 


CRIMES  AFFECTING  INDIVIDUALS 


Ch.  212.  was  not  his  dwelling-house  within  the  statute,  as  he  never 

Art.  II.  meant  to  inhabit  it;  and  it  would  have  been  no  burglary  if  it 

K^v^J  had  been  broken  in  the  night. 

Rex  v.  Jones     ^  12.  But  where  A  died  in  his  house,  and  B,  his  executor, 

C  L  Sk)1  *    Pu*  servants  nit0    wn0  l°dged  in  >l  aud  were  at  board  wages, 
but  Brewer  lodged  there  himself,  Jones  &  al.  were  indicted 
for  burglary  in  it ;  and  held,  it  might  be  called  the  mansion- 
house  of  B,  because  the  servants  lived  there. 
cas?°Kast's       $       ^urS'arv  m  ,ne  apartments  of  officers  of  a  public 
C.  L.  501.     company  must  be  laid  to  be  in  the  mansion-house  of  the  com- 
pany.   As  where  the  African  Company  owned  the  house,  and 
one  Story  was  one  of  its  officers,  and  had  separate  apartments 
in  it,  and  lodged  and  inhabited  there.  Held,  those  apartments 
could  not  be  called  his  mansion-house,  as  he  and  others  inhab- 
ited the  house  only  as  officers  of  the  Company.  Though 
an  aggregate  corporate  body  cannot  be  said  to  inhabit  any 
where,  yet  they  may  have  a  mansion-house  for  the  habitation 
r^Etufs    °^  t*ieir  servants«    So  John  Picket  was  indicted  for  burglary 
cTl.001.  8    &c»  m  lne  dwelling-house  of  the  East  India  Company,  inhab- 
ited by  their  servants,  and  convicted.    Like  case  in  the  man- 
sion-house of  the  master,  fellows,  and  scholars  of  Bennet  Col- 
lege in  Cambridge  ;  defi.  broke  into  the  buttery  and  there  stole 
some  money  ;  and  held  by  all  the  judges,  that  it  was  burglary. 
East's  C.  L.       §  14.  If  the  chamber  of  a  guest,  not  a  regular  lodger  at  an 
™Prosser  *  *nn>      broken  open,  it  must  be  laid  in  the  indictment  to  Le  the 
mansion-house  of  the  innkeeper.    Prisoner  pretended  he  was 
robbed  by  the  guest,  and  with  the  landlord  broke  open  his 
chamber  to  recover  the  prisoner's  goods.    This  was  the  pris- 
oner's contrivance  to  steal  the  goods  of  the  guest,  who  was  a 
traveller,  lodging  there  that  night  only.    Held  clearly,  the 
landlord's  chamber,  so  the  offence  to  be  laid  in  his  dwelling- 
house  ;  that  the  guest  had  no  certain  interest  or  possession  in 
the  chamber,  but  that  the  property  and  also  possession  remained 
in  the  innkeeper  who  would  be  answerable,  civiliter,  for  any 
goods  of  his  guest  that  were  stolen  in  that  room,  even  for  the 
goods  in  question,  which  he  could  not  be  unless  it  was  deemed 
to  be  in  his  possession ;  that  he  might  go  in  to  it  when  he  pleased, 
and  would  be  no  trespasser  to  the  guest.  The  court  observed, 
he  in  this  case  was  not  a  regular  lodger.    See  Lord  Hale's 
opinion,  1  Hale,  554  ;  and  4  Bl.  Com.  227  ;  Kel.  69. 
Kd.  43,  §  15.  The  house  of  a  feme  covert,  living  apart  from  her 

husband,  broken  open,  is  in  law  his  house,  and  her  possession 
is  his,  as  is  that  of  any  one  of  bis  family,  though  the  husband 
in  the  case  refuse  to  have  any  thing  to  do  with  the  lease  to  her, 
and  the  landlord  thereupon  agrees  with  the  wife  alone  ;  and 
it  must  be  called  his  house  in  the  indictment.  But  East,  504, 
observes,  that  it  seems  to  follow  as  a  matter  of  course,  that 
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in  any  case  where  the  court  would  adjudge  the  separate  pro-  Ch.  211. 
perty  of  the  mansion  to  be  in  the  wile,  and  she  has  also  the  Art.  11. 
exclusive  possession,  the  burglary  ought  to  be  laid  against  her  v^-v^. 
mansion-house,  and  not  his. 

$  16.  Several  tenements  in  one  house.    Held,  that  several  Jj^.*' J0^"' 
occupations  of  distinct  parts  of  the  same  house,  though  by  5^  ^.  j). 
partners  having  a  joint-property  therein,  and  paying  the  rent  1790. 
and  taxes  for  the  whole  out  of  their  joint-stock,  make  several 
mansions.    There  was  no  communication  between  the  parts 
but  by  the  street ;  the  housekeeping  was  paid  by  each  part- 
ner for  his  own  bouse  ;  the  whole  house  had  been  formerly 
one  house.    The  offence  being  laid  in  the  house  of  both,  the 
deft,  was  acquitted  of  the  capital  part. 

17.  Two  several  houses  occupied  by  two  several  families  c- 
are  distinct,  and  so  taxable  as  two,  though  they  have  but  one  5£}iJt™cy  *' 
common  avenue  or  entrance  to  both,  and  if  one  family  move 

out  one  is  vacant.  If  one  tenement  be  divided  by  a  partition 
and  inhabited  by  different  families,  viz :  the  owner  in  one  and 
a  stranger  in  another,  these  are  several  tenements,  severally 
ratable  while  thus  severally  inhabited  ;  but  if  the  stranger  and 
bis  family  move  out  it  becomes  one  tenement  again. 

And  as  to  chambers  in  iuns  of  court,  they  are  to  all  pur-  J:ro 
poses  considered  as  distinct  dwelling-houses ;  and  it  makes  car^ra.— 
no  difference  the  owner  enters  at  one  common  door  or  not.  W  Jones, 
The  sets  are  often  held  under  distinct  titles,  and  are  in  their  ^'ZiSaw! 
nature  and  manner  of  occupation,  as  unconnected,  as  if  under  c.38,  >.  l). 
separate  roofs. 

18.  Inmates.    As  where  A  hires  a  distinct  apartment  for  East's  C.  L. 
a  certain  time  in  B's  bouse,  but  enters  at  the  same  outer  door  g^T" 
with  the  other  inhabitants,  hence  an  inmate,  and  this  by  a  4  hi.  Com. 
lease  of  the  apartment,  but  the  owner  inhabits  the  other  parts,  226.  And  see 
or  some  thereof,  all  is  still  his  house  ;  and  such  lodgers  are  j^je  v' Gan* 
only  his  inmates,  and  all  their  apartments  are  parcel  of  the 

one  dwelling-house  of  the  owner.  But  if  the  owner  do  not  lodge 

in  the  same  house,  or  he  and  his  lodgers  enter  by  different 

outer  doors,  the  apartments  so  let  are  the  different  mansions 

for  the  time  being  of  the  several  lodgers; — but  Hale  and 

Hawkins  contra  ;  perhaps  on  the  ground  that  if  the  owner 

continue  to  inhabit  a  part,  the  one  outer  door  remains  his,  and 

at  his  command.  And  A.  D.  1732,  where  an  inmate  had  two  CaireH'a 

apartments  or  rooms,  the  one  in  which  he  slept,  and  the  other 

op  stairs  ;  held,  burglary  in  the  latter  must  be  laid  in  his 

mansion,  the  owner  retaining  no  part  of  the  house,  but 

having  let  the  whole  out  in  separate  apartments  or  lodgings, 

from  week  to  week  at  will ;  held,  ten  judges  against  two.  J™^*^* 

The  same  decision  in  this  was  by  all  the  judges  on  the  autbo-  1787. 

rity  of  CarrelPs  case.  Hence  it  is  said  to  follow,  if  a  man  let 
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Cm.  212.  out  part  of  bis  house  to  inmates,  and  continues  to  inhabit  the 
Art.  1 1 .  rest  himself,  and  be  breaks  open  the  apartments  of  such  in- 
y^Y^j  mates,  and  steals  their  goods,  it  is  but  felony,  and  not  burglary ; 

as  he  cannot  be  guilty  of  burglary  in  breaking  open  his  own 

bouse. 

But  a  mere  occupation  of  the  owner  of  some  part  of  his 
,       house,  without  inhabiting  the  same,  makes  no  difference  in 
Rogers  case.  ^  qUestjon  0f  burglary,  with  respect  to  tenants  or  inmates. 

As  where  the  owner  let  all  the  apartments  to  different  persons, 
and  a  shop,  parlour,  and  cellar  underneath  to  C  ;  the  owner 
took  back  the  cellar  to  keep  wood  and  lumber  in  it,  deducting 
a  proportion  out  of  the  rent ; — there  was  was  but  one  common 
outer  door  from  the  street,  which  communicated  with  the  rest 
of  the  house,  as  well  as  the  shop  and  parlour  in  which  the 
burglary  was  committed  ; — nine  judges,  all  present,  held,  the 
shop  and  parlour  C's  dwelling-house  ;  for  though  the  owner 
occupied  the  cellar,  yet  he  did  not  inhabit  any  part  of  the 
house  ;  hence  it  could  not  be  laid  his  dwelling-house  j  jectu, 
if  he  had  inhabited  a  part. 
East  s3c8l       $  19.     P*rt  tewered  by  hate  $-e.  A  has  a  dwelling-house, 
&07,  los.      and  lets  a  cellar  and  chamber  in  it  to  B,  keeping  the  rest,  and 
no  passage  to  the  cellar  but  from  the  street :  this  is  broken 
open  in  the  night,  and  Kelyng  thinks  this  not  burglary  ; — not 
in  A's  house,  as  he  has  severed  it  by  the  lease,  and  has  no 
communication  with  the  rest  of  the  house.    East  thinks  other- 
wise ;  for  the  cellar,  before  a  part  of  the  house,  is  no  more 
severed  by  the  lease  from  A,  than  the  chamber  is  let  to  B  ; 
and  says,  Kelyng  admits  that  if  die  chamber  were  broken 
open,  it  would  be  burglary  in  the  mansion  house  of  A,  there 
being  but  one  common  entrance  to  him  and  the  lodger.  But 
if  the  cellar  alone  had  been  leased,  then  clearly  no  burglary 
could  have  been  committed  io  it.  This  distinction  was  adopted 
Rei.  v.  Gib-  m  Gibson's  case.    He  was  indicted  for  burglary  in  the  dwel- 
son,  A.  D.     ling-house  of  Thomas  Smith,  and  stealing  the  goods  of  John 
1786.  Hill.    Smith  owned  the  house  and  lived  in  it ;  to  it  a  shop 

was  adjoining,  built  close  to  the  bouse,  but  no  internal  com- 
munication between  them,  and  no  person  lay  in  the  shop ;  and 
the  only  door  to  it  was  in  the  court-yard,  and  before  the  bouse 
and  shop,  which  yard  was  inclosed  by  a  brick  wall,  three  feet 
high,  including  both  house  and  shop.  Smith  let  the  shop, 
with  some  apartments  in  the  house,  to  Hill,  from  year  to  year, 
at  a  rent.  There  was  only  one  common  door  to  the  house, 
which  communicated  both  to  Smith's  and  Hill's  apartments. 
A  gate,  fastened  by  a  latch  in  the  wall  of  the  court-yard  next 
the  road,  served  as  a  communication  both  to  the  bouse  and 
shop.  The  burglary  was  committed  in  the  shop.— Objected  it 
was  not  Smith's  dwelling-house  5  but  all  the  judges  held  it  was 
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his  dwelling-house,  and  the  indictment  well  laid,  as  he  lived  Ch.  212. 
in  the  bouse,  and  but  one  outer  door  to  all  parts  of  it,  and.  Art.  11. 
especially  as  it  was  within  one  curtilage ;  and  that  the  shop 
being  let  with  a  part  of  the  house  to  Hill,  inhabited  by  hire, 
still  continued  a  part  of  it,  and  of  the  dwelling-bouse  of  Smith ; 
but  admitted,  that  if  the  shop  had  been  leased  by  itself,  Hill 
not  dwelling  therein,  burglary  could  not  have  been  committed 
io  the  shop,  as  then  it  would  have  been  severed  from  the 
house. 


committed.  4  Bl.  Com.  228.  Nor  is  the  entry  burglarious,  if 
to  take  goods  seized  by  an  excise  officer,  and  for  the  benefit 
of  the  owner. 

$  21.  The  offence  must  be  laid  40  be  done  feloniously  and  f^l^'j^4 
burglariously  ;  this  word  is  technical ; — so  that  the  deft,  broke    ^  ' 
and  entered  the  house,  and  it  must  be  laid  to  be  a  mansion  or 
dwelling-house.    This  rule  does  not  apply  to  a  church  ;  but 
it  may  be  laid  in  the  parish  church  of  D  &c.  If  the  burglary 
be  in  an  out-house,  in  law  a  part  of  the  dwelling-house,  it 
must  be  laid  to  be  done  in  the  dwelling-house,  or  in  the  stable, 
Stc.  alleging  it  to  be  a  part  of  the  dwelling-house ;  and  in 
either  case,  the  jury  must  find  it  parcel  of  the  dwelling-house. 
But  the  indictment  need  not  state  any  person  was  in  the  house; 
and  as  above,  it  must  accurately  state  whose  house  it  is.  So 
it  must  state  the  hour  of  the  night,  though  the  evidence  need 
not  strictly  correspond  with  the  hour  stated ; — so  it  must  state  JJ*^^ 
a  felony  was  committed  in  the  dwelling-house,  or  that  the  * 
deft,  broke  and  entered,  with  intent  to  commit  a  felony  within 
the  same,  and  this  intent  must  be  proved.  Therefore,  where  D0**8' 
he  entered  with  intent  to  cut  the  sinews  of  the  fore-leg  of  a 
horse,  to  prevent  his  running  in  a  race,  though  he  died,  held 
not  burglary  ;  though  the  deft,  did,  in  fact,  commit  a  felony, 
by  destroying  the  horse ;  for  his  intent,  in  entering,  was  only 
to  commit  a  trespass, — and  he  was  again  indicted  for  killing 
the  horse,  and  capitally  convicted.    Whatever  be  the  felony 
intended,  it  must  be  laid  in  the  indictment,  and  proved  agree- 
ably to  the  facts  laid.    One  was  indicted  for  burglary  and 
stealing  goods,  where  none  were  stolen  ;  but  there  was  an  in- 
tent to  steal,  and  not  being  so  laid,  the  deft,  was  acquitted. 
So  bad,  if  laid  be  entered  with  intent  to  commit  one  kind  of 
felony,  and  it  is  proved  he  committed  another  kind.   And  1  Jjs*  j£  Jj*" 
Hale,  561 .  But  if  the  intended  felony  be  actually  committed,  it 
is  sufficient  to  lay  the  breaking  and  entering  to  be  with  intent 
to  commit  it.    So  the  true  owner  of  the  goods  stolen  must  be 
accurately  stated.  2  Leach,  896,  A.  D.  1796.  But  stating  a 
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Ch.  212. 
Art.  11. 


East's  C.  L. 
515,  016, 
Rex  r.  With- 
al &al. 


Last's  C.  L. 
619,  A.  D. 
1796,  Re*,  r. 
James* 


13  Mass  R. 
245,247, 
Common- 
wealth r. 
Ctinnin^h 
fcal. 


1  Johns.  R. 
66,  77,  The 
People  c. 
Barrett  & 
Ward.— Cli. 
193,  a.  36, 
s.  2. 


felony  actually  committed,  is  sufficient  evidence  of  the  inten- 
tion. 1  Hale,  560.  But  the  same  fact  may  be  laid  with 
several  intents,  as  entry  with  intent  to  steal  A's  goods  in 
the  first  count,  and  in  the  second  with  intent  to  kill  and  mur- 
der A ;  secus,  if  two  distinct  felonies  be  committed  and  , 
and  charged  in  the  several  counts. 

§  22.  Different  offences  charged  and  joined  in  the  same 
indictment,  and  severed  by  the  verdict  — and  the  indictment 
may  include  other  offences  than  burglary,  but  connected  with 
it ; — and  the  prisoner  may  be  acquitted  of  part,  and  found 
guilty  of  the  rest.  As  if  the  prisoner  be  charged  that  he 
feloniously  and  burglariously  broke  and  entered  the  dwelling- 
house  of  A,  and  then  and  there  certain  goods  of  A  feloniously 
and  burglariously  did  steal  hue. ;  this  indictment  comprises 
two  offences,  viz.  burglary  and  larceny  ;  and  he  may  be  ac- 
quitted of  the  burglary,  ajid  found  guilty  of  the  larceny  only, 
if  so  be  the  evidence.  Note  contra,  for  as  the  case  is  stated, 
the  stealing  makes  a  part  of  the  burglary  ;  but  if  the  burglary 
be  charged  wilh  entering,  with  intent  to  steal,  and  also  the 
particular  felony  or  larceny  be  laid,  then  if  acquitted  of  the 
larceny,  he  may  be  found  guilty  of  the  burglary,  as  there  is 
one  complete  without  the  stealing.  Quare  if  three  offences 
can  be  laid  in  one  indictment. 

§  23.  filter  foits  acquit  cannot  be  pleaded  unless  the  facts 
charged  in  the  second  indictment,  if  true,  would  have  sup- 
ported the  first  indictment.  As  if  the  deft,  be  indicted  for 
burglary  in  breaking  fee.  and  stealing  the  goods  of  A,  and  of 
B,  and  of  C,  and  acquitted ;  he  may  be  indicted  again  for 
burglary  in  the  same  dwelling-house,  on  the  same  night,  with 
intent  to  steal  the  goods  of  A  and  B,  and  cannot  plead  in  bar 
the  acquittal. 

%  24.  Iudictment  for  assaulting  Mary  Gove,  and  wounding 
Sic.  that  her  life  was  put  in  great  danger ; — plea  in  bar,  and 
slated  a  process  before  a  justice  of  the  peace  on  the  com- 
plaint of  her  and  her  husband  for  the  same  assault  and  battery, 
and  the  acquittal  of  the  defts. ;  and  prolert  made  of  a  copy 
of  the  justice's  record,  averring  the  assault  &c.  in  said  process, 
and  those  in  said  iudictment  are  the  same  &c. ;  held,  the  plea 
was  good. 

§  25.  One  convicted  where  a  juror  is  improperly  with- 
drawn, may  be  tried  again  &tc.  As  where  the  defts.  were 
indicted  for  a  conspiracy  and  brought  to  trial,  and  some  evi- 
dence being  not  then  to  be  had,  on  motion  of  the  district 
attorney,  a  juror  was  withdrawn  without  the  consent  of  the 
defts. ;  at  a  subsequent  day  they  were  again  arraigned,  tried, 
and  found  guilty  on  the  same  indictment.  Judgment  arrested, 
for  the  cause  above. — Again  indicted  for  the  same  offence., 


Digitized  by  Google 


FORGERY.  145 

and  pleaded  avtrefois  acquit,  and  the  district  attorney  replied,  Ch.  212. 
nul  tiel  record ;  held,  as  the  first  indictment  was  erroneous,  Art.  11. 
the  plea  of  former  acquittal  was  no  bar  to  the  second.  The 
former,  of  the  first  indictment  he.  was  for  cheating  by  con- 
spiracy one  O.  D.  by  falsely  persuading  him  to  buy  a  note  of 
Medad  Gun  as  good,  and  he  solvent,  when  not,  and  on  his 
sole  credit  he.  Argued  for  the  people  the  former  indictment 
was  erroneous,  and  not  for  the  same  offence.  Tompkins  J. 
held  the  offence  in  both  indictments  the  same,  and  the  plea 
good,  because  acquitted  by  what  the  court  deemed  equivalent 
to  a  general  verdict ; — examined  Vaux's  case,  4  Co.  44  ;  2 
Hale,  247,  Cogan's  case ;  2  Leach,  503  he.  Spencer  J. 
held  the  plea  bad,  and  relied  on  Vaux's  case, — see  this  case, 
Ch.  221,  a.  8,  approved  by  Hale,  2  vol.  p.  248  ; — and  the  first 
indictment  bad,  for  want  of  a  venue  he.  Thompson  J.  agreed 
with  Spencer, — relied  on  2  Haw.  c.  25,  s.  8  h  83  ;  5  V.h  E. 
162.  Livingston  J.  agreed  with  Tompkins.  Kent  C.  J.  with 
Spencer  and  Thompson,  as  to  want  of  a  venue  as  to  a  material 
fact. 


CHAPTER  CCX11I. 


FORGERY. 


Art.  1.  Forgery  is  generally  a  crime  affecting  individuals.  Forms,  Cro. 
It  is  a  crime  at  common  law,  and  by  the  statutes  of  the  Uni-  c-  c  376 10 
ted  States,  and  by  those  of  each  State.     It  is  a  crime  so  of-  22  to 

ten  committed  in  the  United  States,  that  the  cases  of  forgery,  39.-t>  Wentw. 
in  which  alone  law  questions  have  been  made,  have  been  ve-  3~°Yme  aT*11 
ry  numerous  in  the  last  ten  or  fifteen  years,  as  will  appear  in  Jommon'law. 
this  chapter.    Intimately  connected  with  this  crime  of  forge-  Yelv.  ua. 
ry  is  the  crime  of  passing,  knowingly,  forged  and  counterfeit- 
ed paper,  in  the  form  of  promises,  contracts,  evidence,  or 
some  other  form.    It  has  ever  been  a  species  of  the  crimen 
falsi  that  has  ruined  the  credit  of  the  person  guilty  of  it.  To 
forge  originally  meant  to  make  or  form,  and  was  borrowed  3  Inst.  169. 
from  the  smith's  occupation. 

Art.  2.  What  is  forgery  or  not. 

§  1 .  According  to  Blackstone,  and  the  eminent  law  writers  4  Bl.  Com. 
from  whom  he  adopts  his  definition,  "forgery,  or  the  crimen  ^{"Jjjfjjj 
vol.  vii.  19  nio3.  ° 
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Ch.  213.  falsi  is,  at  common  law,"  "  the  fraudulent  making  or  alteration 
Art.  2.    of  a  writing,  to  the  prejudice  of  another  man's  right,"  for 
v^*v-^^  which,  at  common  law,  a  man  may  suffer  fine,  imprisonment, 
and  pillory. 

Stra.19,  20,       §  2.  This  was  an  indictment  for  fabricating  and  counterfeit- 
Davv-  ing  a  Dank  bii^  0f  £520.    Tlje  jury  found  a  note  for  £220, 
ly"43y, 442.  and  that  the  deft,  erased  and  altered  said  note  by  turning 

the  word  two  into  the  word  far..  Held,  this  was  a  plain  forgery, 

if  not  a  counterfeit,  and  fabricavit  would  denote  as  much. 
Salk.  375,  3.  But  it  is  not  forgery  for  one  to  alter  a  paper  that  injures 

RexcKnight.  |jjmse]f  only,  as  for  the  obligee  to  lessen  the  sum  in  the  bond, 

for  this  is  not  to  the  prejudice  of  another's  right,  an  essential 

part  of  forgery. 

4D.tE.  28,     §  4-  Held,  in  this  case,  that  if  a  bill  of  exchange  payable  to 
33,  Mead  v.   A  or  order,  get  into  the  hands  of  another  person  of  the  same 
Young.        name  as  the  payee,  and  the  same  person  knowing  be  was  not 
the  real  person  in  whose  favour  the  bill  was  drawn,  endorse  it, 
he  is  guilty  of  forgery  ;  and  on  argument  evidence  was  ad- 
mitted to  prove  that  the  Henry  Davis  who  so  endorsed  it,  was 
not  the  Henry  Davis  in  whose  favour  it  was  drawn. 
tStra.  747,       §  5.  A  possibility  of  a  prejudice  is  enough  to  make  forge- 
?49>  R«  »•    ry.    This  was  an  information  against  John  Ward,  Esq.  for 
iMist'sC*.  L.    f°r6m5  an  order,  at  common  law.    The  information  charged, 
8(51,862.      that  Mr.  Ward,  existens  onerabiUs%  to  deliver  to  the  Duke  of 
Bucks  31 5|  tons  of  allum,  at  a  certain  day  past,  did,  with  in- 
tent to  defraud  him  of  it,  forge  an  endorsement  on  the  back 
of  a  certificate,  in  the  words  and  figures  following :    "  Mr. 
John  Ward,  I  hereby  order  you  to  charge  GGOi  tons  of  allum 
to  my  account,  part  of  the  quantity  here  mentioned  in  this 
certificate,  and  for  your  so  doing  this  shall  be  your  discharge. 

April  30,  170G.  Buckingham." 
On  not  guilty  pleaded,  verdict  guilty.  Motion  in  arrest  of 
judgment;  on  the  ground,  mainly,  that  this  was  not  a  paper 
of  which  a  forgery  could  be  committed  at  common  law,  as 
this  was  laid,  not  being  a  record,  or  matter  of  a  public  nature, 
deed,  or  will; — and  relied  on  Hawkins,  182.  The  court  held 
it  a  forgery  at  common  law ;  and  cited  the  Queen  c.  Travers, 
for  forging  an  endorsement  on  an  army  debenture,  and  said, 
as  at  common  law,  •*  here  would  have  been  a  prejudice  if  the 
forgery  had  stood."  Sentenced  to  the  pillory,  fine  £500,  and 
sureties  for  seven  years.  And  this  case,  and  2  Ld.  Raym. 
1461,  forging  any  writing  by  which  another  person  might  be 
prejudiced,  was  punishable  at  common  law  as  a  forgery,  though 
do  one  actually  prejudiced. 
4D.feE.320,     §  6.  In  this  case,  (see  civil  action  in  it,  ante,)  a  bill  of  ex- 

«?5iMMiUe?*  c^an8e  was  ^rawn  *n  favour  of  Wilkinson  &  Cooke,  who  en- 
dorsed it  to  the  pits.,  on  the  deft.,  who  accepted  it,  March 
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26,  1788.   The  date  was  altered  to  March  20,  1788,  while  Ch.  213. 
in  the  payee's  bands,  without  the  deft's.  privity,  by  some  un-    Art.  2. 
known  person.    A  majority  of  the  court  thought  this  a  for-  s^-v*^/ 
gery. 

$  7.  It  has  often  been  decided,  that  drawing,  endorsing,  or  4Bl.  Com. 
accepting,  a  bill  of  exchange,  in  a  fictitious  name  is  a  forgery,  ^"ho"^^. 
Leach,  7S,  159,  192  ;  and  East's  C.  L.  958.    And  so  it  is  a  case.— Co. 
forgery  to  fabricate  a  will,  by  counterfeiting  the  name  of  the  6an'«  case- 
pretended  testator,  who  is  still  living. 

§  8.  So  it  is  a  forgery  at  common  law  if  the  party  erase  4  Com  D 
words  out  of  a  deed  ;  or  if  he  falsifies  a  copy  of  a  deposition  2tt>,  231. 
upon  record,  by  erasing  the  words  (that  did)  whereby  the 
deposition  is  made  more  positive.  But  it  is  no  forgery  to 
write  a  will  for  a  person  non-sane,  and  deliver  it  to  him  ;  but 
a  misdemeanor  if  he  knew  it ; — cites  Mod.  760.  And  an  in- 
dictraent  lies  for  forgery  at  common  law. 

§  9.  Indictment  at  common  law  for  forging  a  writ  of  fieri  Cro.C.  C. 
facias,  whereby  one's  goods  were  taken  in  execution.    This  J7 ii^^iT" 
indictment  was  sustained,  and  the  deft,  fined  £100,  and  put  _n  Co.  27. 
in  the  pillory ;  the  indictment  contained  two  counts,  and  stat- 
ed  the  proceedings  at  large.  <8,~9" 

§  10.  So  a  writing  may  be  said  to  bo  forged,  where  the 
hand  and  seal  of  no  one  is  forged  :  as  where  one  is  directed 
to  write  a  will  for  a  sick  person,  and  of  his  own  head  inserts 
some  legacies  in  it.  Or  where  A  finds  B's  name  at  the  bot- 
tom of  a  letter,  and  cuts  it  off,  and  writes  a  release  &c.  over 
h.  So  where  one  inserts  in  an  indictment  the  names  of  per-  ^d  jL^^j 
sons  against  whom  it  is  not  found  ;  or  where  one  makes  a  '  ' 
fraudulent  alteration  in  a  true  deed,  in  a  material  part  of  it, 
as  by  making  a  lease  of  the  masor  of  Dale  appear  to  be  of 
the  manor  of  Sale,  by  changing  the  letter  D  into  S  ;  or  by 
making  a  bond  of  £500,  expressed  in  figures,  appear  to  have 
been  made  for  £5000,  by  adding  a  new  cypher.  According  to 
Hawkins,  182,  1S3,  7th  ed.  vol.  2,  p.  103,  &c.  the  notion  of 
forgery  does  not  so  much  consist  in  counterfeiting  a  man's 
hand  and  seal,  which  may  often  be  done  innocently,  but  by 
endeavouring  to  give  an  appearance  of  truth  to  a  mere  deceit 
or  falsity,  and  either  to  impose  that  on  the  world  as  the  sol- 
emn act  of  another,  which  he  is  no  way  privy  to,  or  at  least 
to  make  a  man's  owu  act  appear  to  have  been  done  at  a  time 
when  it  was  not  done,  and  by  force  of  such  a  falsity  to  give  it 
an  operation  which  in  truth  and  justice  it  ought  not  to  have. 
But  he  who  writes  a  deed  in  another's  name,  and  seals  it  in  his 
presence,  and  by  his  command,  is  not  guilty  of  forgery,  be- 
cause the  law  looks  upon  this  act  as  the  other's  own  sealing. 
Nor  is  it  forgery  merely  to  write  a  will  in  one's  name,  without 
his  direction,  where  there  is  no  execution  of  it ;  for  there  be 
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§ 

Ch.  213.  ing  no  execution,  no  false  appearance  is  given  to  it  to  deceive 
Art.  2.    any  person.     If  one,  in  writing  another's  will,  barely  omit  a 
s-^v^/  legacy  &tc,  directed  by  him  to  be  inserted,  it  is  not  a  forgery 
generally ;  but  is,  according  to  many  opinions,  if  thereby  the 
estate  of  another  is  materially  increased.    As  where  the  tes- 
tator directed  an  estate  to  be  given  to  A  for  life,  remainder  to 
B  in  fee,  but  the  writer  of  the  will  of  his  own  head,  and  with- 
out the  testator's  privity,  omits  the  life  estate  to  A,  whereby 
B  has  the  whole  estate,  presently  ;  this  is  forgery  in  the  writer 
of  the  will.    See  Moore,  760  ;  Noy,  101. 
.  „     ...       &  II.    It  is  not  material  whejher  a  forged  instrument  be  so 

 1  sl(}.  142.  made,  that  if  true  as  counterfeited,  it  would  be  valid  or  not. 

— Cro.  c.  C.  On  this  ground  if  A  forge  a  protection  in  B's  name,  as  being 
a  member  of  Parliament,  who  is  not  one,  this  is  as  much  a  for- 
gery as  if  he  were  one.  And  a  forgery  may  be  committed 
by  making  a  mark  in  the  name  of  another  person. 

2  Bnc.  Abr.       §12.   It  is  a  forgery  if  a  man  make  a  feoffment  of  certain 
666,  *  cases  lands  to  J.  S.,  and  afterwards  make  another  of  the  same  lands 
cited-  to  J.  D.,  and  date  it  before  that  to  J.  S.  ;  for  herein  he  falsi- 
fies the  date  of  his  deed  to  defraud  J.  S.,  which  he  has  no 
power  to  do.   And  so  if  by  the  first  conveyance  only  an  equit- 
able estate  pass  for  a  valuable  consideration. 

See  Commonwealth  v.  Mycall ;  where  held,  there  must  be 
a  technical  description  of  forgery  in  every  indictment. 

Late  cases.  According  to  the  late  decisions  as  well  as  an- 
cient, forgery  on  common  law  principles  means  a  false  making, 
a  making  malo  animo,  of  any  written  instrument,  for  the  purpose 
of  fraud  and  deceit,  that  may  prejudice  some  person  or  cor- 
poration ;  and  includes  every  alteration  in,  or  addition  to  a 
true  instrument.  The  ancient  writers  gave  various  definitions 
of  this  crime,  which  by  later  decisions  have  become  quite 
useless.  Even  Hawkins*  definition  is  very  confined.  Black- 
stone's  is  the  best  general  one,  but  his  is  incorrect  in  supposing 
an  actual  prejudice  of  another's  right.  So  when  Buller  J.  in 
Cogan's  case  said,  it  is  "  the  making  of  a  false  instrument 
with  intent  to  deceive,"  he  used  words  that  embraced  but  a 
small  part  of  the  crime.  The  same  observation  may  be 
made  as  to  the  opinions  of  Grose  J.  and  Eyre  B.  This  offence 
so  often  made  capital  in  modern  times  was  punishable  but  as 

3  D.  kE.  a  misdemeanor  at  common  law.  Fraud  and  deceit  are  of  the 
JIJ'to/s.  *w  very  essence  in  an  intent  to  deceive  to  another's  prejudice. 
27.— I*  Hale,  Therefore,  where  A  gave  a  bond  to  B  to  pay  him  twenty 
Abr""7Sf''*79  P°unds>  ai,d  ^  altered  it  to  twenty  marks,  adjudged  no  for- 

'  Sery»  because  B  by  lessening  the  sum  could  have  no  fraudu- 
lent design  to  cheat  another.  If  his  alteration  had  any  effect, 
it  vacated  the  security  to  B,  and  so  prejudiced  only  him  who 
made  the  alteration  at  any  rate ;  but  even  lessening  the  sura 
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&c.  may  be  a  forgery  if  done  to  gain  an  advantage,  or  to  pre-  Ch.  213. 
judice  another.    But,  as  above  observed,  it  is  enough  another   Art.  2. 
may  be  prejudiced  by  the  forgery,  for  forgery  is  complete 
even  before  publication,  and  so  before  any  one  is  in  fact  injur- 
ed.   A  forgery  may  be  by  making  a  bill  in  favour  of  a  ficti- 
tious payee  and  endorsing  it  in  his  name,  as  Ch.  20,  a*.  14, 
s.  2.  So  by  one's  making  a  false  deed  in  his  own  name  :  as  if 
A  make  a  deed  to  B  of  land,  July  1  ;  and  July  4th,  make  an- 
other of  the  same  land  to  C,  and  dates  it  before  July  1st    So  2  East's  C.L. 
attempting  to  give  the  last  deed  effect  in  order  to  defraud  B  «M. 
by  antedating  it. 

§  13.  A  procured  a  deed  to  be  forged  as  from  B  and  D,  gj^1^ 
conveying  certain  estate  for  life  to  C,  and  after  the  death  of  866, 866, case 
one  of  the  supposed  grantors,  A  procured  the  forged  deed  to  of  Kinder, 
be  altered  by  enlarging  the  grantee's  estate  to  a  fee ;  held, 
forgery  by  all  the  judges ;  for  it  was  no  less  a  forgery  after, 
than  before  such  alteration.    But  it  is  no  forgery  to  assume  Hevey'acase. 
another's  name,  and  to  pass  for  the  person  whose  endorsement 
is  on  a  bill,  and  thereby  to  obtain  credit  in  his  name.   A  en- 
endorsed  the  bill  in  fact,  and  Hevey  passed  himself  for  A, — no 
forgery,  because  no  false  endorsement,  the  jury  having  found 
A  endorsed  the  bill.  But  afterwards  Hevey  and  his  associates 
were  indicted  for  a  conspiracy,  and  convicted  of  a  conspiracy 
to  defraud.    See  the  form  of  the  indictment. 

^14.  How  far  the  forged  writing  ought  to  resemble  the  East's  C.  L. 
true  one  &c.    If  the  forgery  consists  in  counterfeiting  any  ^;s86^'  El* 
other  known  instrument  or  writing,  it  is  enough  the  resem-  and  860,961, 
blance  be  so  like  qr  similar  as  to  be  calculated  to  deceive  per- 
sons of  usual  and  common  care.    So  in  counterfeiting  coins 
and  seals.    Hence,  where  the  word,  pounds,  and  the  water- 
mark words,  "  Bank  of  England"  were  omitted  in  the  body  of 
a  forged  bank-note,  the  paper  of  which  was  also  thicker  than 
ordinary,  yet  a  forgery  of  a  promissory  note  to  pay  money, 
the  word  pounds  was  supplied  by  the  "  £  fifty"  in  the  margin. 
But  it  is  no  forgery  to  counterfeit  letters  or  writings,  frivolous 
or  of  no  moment,  or  from  whence  no  damage  could  ensue,  or 
of  uncertain  signification.  The  true  rule  is  now  settled  in  Rex 
v.  Ward,  ante  a.  2,  s.  5. 

^15.  Fawcett  was  confined  in  prison  under  an  attachment  Fawcetta 
for  contempt  of  court,  (B.  R.)  not  for  not  paying  money  ;  this 
was  a  civil  cause.    He  counterfeited  a  pretended  discharge  c  L.  662, 
as  from  his  creditor  to  the  sheriff  and  gaoler,  under  which  he  864- 
obtained  his  discharge  from  gaol.   He  was  indicted  for  a  mis- 
demeanor at  common  law.    Held,  a  misdemeanor  at  common 
law,  though  the  attachment  not  being  for  not  paying  money, 
the  order  was  in  itself  a  mere  nullity,  and  no  warrant  to  the 
sheriff  for  the  discharge  ; — and  seems  also  indictable  as  a  for- 
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Ch.  213.  gery.    AH  the  judges  held,  the  offence  was  indictable  as  a 
Art,  2.    misdemeanor  at  common  law ;  and  a  great  majority  also 
v-^*v-^/  thought  it  was  forgery  at  common  law. 

3  p.  W.  419,  $  16.  Bigg  was  indicted  for  rasing  out  an  endorsement  of 
r  u'  £90,  made  on  a  bank  bill  for  £100  made  by  the  agent  of  the 
bank.  Held,  the  prisoner's  expunging  the  words  and  figures 
following  u  22d  February  1714,  paid  £90,"  written  with  red 
ink  upon  the  face  and  inside  of  the  note  with  a  certain  liquor 
unknown,  Sustained  the  indictment ;  though  objected  among 
other  things,  that  the  receipt  on  the  face  of  the  note  could 
not  be  called  an  endorsement ;  thai  taking  it  out  by  a  liqour 
could  not  be  called  a  rasing  ;  and  that  the  verdict  did  not 
find  the  rasure  to  have  been  for  the  sake  of  lucre,  or  to  de- 
fraud the  company.  Ten  judges  held  it  felony  and  forgery. 
?Leacli30M3      §  I?.  The  indictment  charged  the  forging  a  paper  writing, 

 Kast's  C.L!  purporting  to  be  a  bank  note ;  and  held,  the  resemblace  must 

883, 884.  appear  on  the  face  of  the  instrument,  and  cannot  be  supplied 
by  what  the  prisoner  said  that  it  was.  Also  held,  that  the 
signature  being  for  self  and  Co.  of  my  bank  in  England,  had 
no  such  purport ;  and  this  instrument  forged  had  not  the  prin- 
cipal constituent  parts  of  that  which  it  was  intended  to  repre- 
sent, so  the  thing  itself  was  no  resemblance  of  that  which  it 
was  charged  to  be,  or  of  that  meant  to  be  imitated. 
A.  P.  1791,  §  18.  Clinch  was  indicted  for  forging  an  order  for  the  de- 
cline!) 2  l'verv  °f  goods,  purporting  to  be  signed  by  one  who  was 
Leach,' 261.  alleged  to  be  the  owner's  servant ;  but  it  was  not  stated  such 
servant  had  power  to  make  such  order.  Indictment  adjudg- 
ed bad.  The  order  did  not  purport  to  be  drawn  by  one  who 
had  any  interest  in,  or  power  to  dispose  of  the  goods,  nor  was 
it  directed  to  any  one  ;  but  it  is  enough  such  order  purport 
the  drawer  has  such  power,  though  in  fact  he  has  not.  Though 
the  case  was  on  a  statute,  it  clearly  involved  in  it  general 
principles ;  for  an  order  to  deliver  goods,  on  the  face  of  it 
coming  from  one  who  does  not  claim  any  interest  in  or  power 
over  them,  can  deceive  no  one,  and  ought  not  to  be  accepted. 
What  instrument  may  be  declared  on  in  an  indictment  as  an 
order  to  pay  money.  East's  C.  L.  940,  &c.  Among  others, 
a  bill  of  exchange  may  be  laid  as  an  order  for  the  payment  of 
money.  944.  So  a  banker's  draft.  Id. 
A.  D.  1802,       k       Tq  constitute  foreerv  it  is  not  necessary  there  should 

Ilex  r.  Hoofit,  ,    J  -  ,,  •  \  .1      r        j  • 

Ensi's  c.  L.  be  a  perlect  resemblance  between  the  forged  instrument  or 
950, 962.  writing,  and  that  meant  to  be  imitated  ;  if  so  much  alike  dial 
the  deception  is  calculated  to  impose  upon  persons  in  general, 
it  is  sufficient,  though  it  would  not  deceive  those  particularly 
experienced  in  such  matters.  As  where  a  person  from  a 
bank  who  proved  the  forgery  said,  that  he  could  not  have  been 
imposed  upon  by  the  counterfeits,  the  difference  between  those 
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and  the  true  notes  being  to  him  so  apparent  in  several  partic-  Ch.  213. 
ulars  pointed  out  by  him  ;  but  in  the  same  case  it  appeared    Art,  2. 
that  others  bad  been  deceived  at  first  by  them,  though  the  K^y^kJ 
counterfeits  were  very  ill  executed.   And  on  this  distinction 
cases  have  been  decided.    But  though  a  similarity  to  a  com- 
mon intent  may  do,  yet  it  is  necessary  that  the  forged  instru-  Jones'  case, 
ment  in  all  essential  parts  should  have  upon  the  face  of  it 
the  similitude  of  a  true  one  ;  so  that  it  be  not  radically  defec- 
tive and  illegal  in  the  very  frame  of  it.    Therefore,  Reading  Reading's 
being  indicted  for  forging  a  bill  purporting  to  be  directed  to 
John  King  by  the  name  of  John  Ring,  and  the  bill  being  di- 
rected to  John  Ring  and  the  acceptance  by  John  King,  and 
being  laid  the  prisoner  forged  the  acceptance  by  the  name  of 
John  King,  the  deft,  was  acquitted,  because  Ring  could  not 
purport  to  be  King. 

§  20.  So  where  Thomas  Wall  was  convicted  on  an  indict-  ^w^^se' 
ment  for  forging,  and  knowingly  altering  a  will  of  land  of  A  East's  c.  l! 
deceased,  attested  only  by  two  witnesses,  and  so  was  the  evi-  953, 954, 955. 
dence,  it  might  be  presumed  A's  estate  in  the  land  was  a  freehold,  jj0fla't»3 
so  the  will  clearly  void  by  29  Ch.  II.  for  want  of  three  wit-  case, 
nesses,  the  judges  held  the  conviction  wrong.    Moffat's  case 
was  decided  on  the  same  principle,  that  is,  the  bill  forged  was 
void,  and  so  would  have  been  one  truly  drawn  in  the  same 
form.    As  where  the  law  requires  a  bill  to  be  witnessed  to  be 
valid,  and  the  forged  one  is  not,  it  deceives  no  one,  as  every 
one  who  knows  the  law  sees  at  once  it  is  void.    But  a  for- 
gery may  be  committed  of  a  bill  of  exchange  on  unstamped  5JSod'««ue. 
paper,  as  one  not  stamped  is  not  to  all  intents  void,  and  be-  a.  d.  1796, 
sides  the  holder  may  eet  it  stamped  after  made.  So  of  a  note  Re*  r-  Mor* 

.  ton 

on  unstamped  paper,  even  where  a  statute  forbids  the  stamp 
to  be  affixed  afterwards.  The  report  states  Morton  was  in- 
dicted for  knowingly  uttering  a  forged  promissory  note,  as  it 
appeared  at  the  trial,  on  unstamped  paper ;  that  this  case  un- 
derwent much  consideration,  and  was  debated  by  the  judges 
in  Michaelmas  term  1795,  and  in  Hilary  and  Easter  terms 
1796,  on  the  principal  point,  as  well  as  upon  the  question, 
whether  the  statute  of  31  Geo.  III.  c.  25,  s.  19,  passed  after 
Hawkeswood's  case,  and  prohibiting  the  stamp  to  be  affixed 
afterwards,  had  made  any  difference ;  and  that  that  case  was 
allowed  to  be  an  authority  in  point  and  governed  this  case, 
Rex  v.  Morton  ;  and  that  the  judges  held  the  act  31  Geo.  HI. 
made  no  difference,  "  for  the  only  thing  to  be  regarded  was 
the  state  of  the  note  at  the  trial,  and  not  what  might  be  its 
state  afterwards."  "  And  most  of  the  judges  maintained  the 
principle  of  Hawkeswood's  case  to  he  well  founded  ;  for  they 
held,  that  the  acts  of  parliament  which  had  been  referred  to 
and  relied  on,  being  mere  revenue  laws,  meant  to  make  no 
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Ch.  213.  alteration  in  the  crime  of  forgery,  but  only  to  provide  that 
Art,  2.    the  instrument  should  not  be  available  for  the  purpose  of  re- 

v^vv  covering  on  it  in  a  court  of  justice  ;  but  it  might  be  received 
in  evidence  for  a  collateral  purpose,  and  instances  of  this  might 
occur  under  the  6tb  section  of  the  statute  31  Geo.  111.  8,  by 
which  persons  drawing  bills  on  unstamped  paper  were  charge- 
able with  (he  duties;  and  also,  under  the  10th  section  of  the 
same  act  by  which  they  are  made  liable  to  a  penalty  of  £20. 
in  both  of  which  cases  the  uote  or  bill  must  be  used  in  evi- 
dence :"  "  that  it  was  not  necessary  to  constitute  forgery* 
that  the  instrument  be  available,  that  though  a  compulsory 
payment  by  course  of  law  could  not  have  been  enforced  for 
want  of  the  proper  stamp,  yet  a  man  might  equally  be  de- 
frauded by  a  voluntary  payment  being  lost  to  him  :  that  if 
this  were  a  sufficient  defence,  forged  securities  might  be  pub- 
lished on  improper  stamps  with  impunity,  which  would  carry 
the  mischief  to  an  alarming  extent ;  that  the  stamp  itself  might 
be  forged,  and  it  would  be  a  strange  defence  to  admit  in  a 
court  of  justice  that  because  a  man  had  forged  the  stamp  he 
ought  to  be  excused  for  having  forged  the  note  itself,  which 
would  be  setting  up  one  fraud  in  order  to  protect  him  from 
the  punishment  due  to  another."  This  case  is  thus  minutely 
stated  in  order  to  shew  what  various  and  minute  interests  of 
him  whose  instrument  is  forged  ;  what  various  and  remote 
prejudice  to  him  ;  what  considerations  as  fo  revenue  laws 
and  matters  of  policy,  have  in  the  late  decisions  got  worked 
into  the  materials,  which  of  late  years  constitute  forgery,  in 
carrying  into  execution  the  scores  of  modern  English  statutes 
relating  to  this  crime,  as  well  as  the  many  scores  relating  to 
larceny  and  robbery,  and  to  cheats,  deceits,  and  frauds, — sub- 
jects before  considered. 

This  case  decided  t'  ree  others;  3  Leach,  811,  Rex  v.  Rob- 
erts ;  and  Rex  r.  Davies,  A.  D.  1700  ;  and  the  same  prin- 
ciple was  again  recognised  in  Michaelmas  Term,  1802,  in 
Teague's  case,  as  the  31  Geo.  III.  c  harged  duties  on  bills  and 
notes,  drawn  truly  (not  counterfeited)  on  unstamped  paper  by 
one,  (as  well  as  a  penalty,)  a  person  might  clearly  be  prejudic- 
ed by  having  such  bill  or  note  counterfeited  in  his  name,  there- 
fore clearly  interest  and  prejudice  sufficient  to  constitute  forge- 
ery,  without  resorting  to  revenue  laws,  public  policy,  or  volun- 
tary payment.  And  if  these  three  vague  considerations  had 
been  "omitted,  would  not  the  decisions  in  these  several  cases 
have  been  much  more  certain,  and  so  much  more  useful. 

Rci  r.  Shep-      §21.  Forgery  in  fictitious  names  or  false  characters  as~ 

teach!  265.  8Ume^'  ^onn  Shepherd  was  indicted  for  forging  an  order  for 
the  payment  of  money  with  the  name  of  H.  Turner  subscribed 
to  it,  with  iutent  to  defraud  James  Elliot.    The  order  was  to 
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pay  John  Atkins  or  bearer  six  guineas,  and  was  directed  to  Ca.  213. 
Brown,  Collinson,  &  Co.  subscribed  as  above.  The  prisoner    Art.  2. 
came  to  Elliot's  shop,  and  after  selecting  articles  of  silver  as  V/W^ 
a  buyer,  said  he  had  not  cash  enough  to  pay  he.  but  hid  a 
draft  on  a  banker,  the  same  thing,  and  would  be  paid  when 
presented.    Elliot  observing  it  was  on  a  house  he  knew,  took 
it,  the  sum  being  small,  and  the  prisoner  having  a  good  ap- 
pearance.   He  then  desired  Elliot  to  send  him  a  pair  of 
spurs.    He  took  down  the  prisoner's  direction,  and  supposing 
bis  name  H.  Turner,  as  on  the  order,  (for  he  said  he  viewed 
it  as  At*  draft,)  he  wrote  down  H.  Turner,  the  prisoner  looking 
over  him  as  he  wrote,  and  said  he  must  add  Junior,  Noah's 
Row,  Hampton  Court ;  he  then  went  away.    Draft  was  re- 
fused, as  no  H.  Turner  kept  cash  with  the  banker ;  and  Elliot 
could  not  find  any  such  person  as  H.  Turner,  or  place  as 
Noah's  Row. — Held,  forgery ;  for  it  was  a  false  instrument, 
not  drawn  by  any  such  person  as  it  purported  to  be,  and  the 
using  of  a  fictitious  name  was  only  to  deceive.    In  this  case,  j£f  y(J L' 
lhat  of  Rex  v.  Taylor,  that  of  Rex  v.  Lockett,  and  that  of  R©x».Dunn. 
Rex  v.  Dunn  were  relied  on,  decided  on  the  same  principles. 
Taylor  gave  a  receipt  on  a  bill  by  the  name  of  "  W.  Wilson ;" 
and  Elizabeth  Dunn  made  a  note  by  the  name  of  "  Mary 
Wallace,"  with  intent,  as  laid  in  the  indictment,  to  defraud 
Edward  Hooper,  to  whom  she  made  it.  The  indictment  stated 
the  note  verbatim,  including  the  name  of  the  witness  at  the 
end,  also  the  words,  "Mary  Wallace,  her  marfc;"  held,  well 
laid,  though  proved  that  those  additions  were  made  after  the 
prisoner  had  subscribed  the  note,  but  at  the  same  time.  Ad- 
judged forgery. 

<j  22.  Mathias  Parkes  and  Thomas  Brown  were  indicted  *  teach, 898, 
for  forging  and  uttering  a  note  signed  Thomas  Brown,  for  J^kest"' 
Self  and  Co.;  the  jury  found  Parkes  made  and  signed  the  Brown,  A.  D. 
note  by  Brown's  consent.    Afterwards  Brown  falsely  and  tJ^ted 
fraudulently  put  it  off*  as  his  brother's  note  to  one  Hulls  for  934/  1 
shoes,  falsely  representing  his  brother  as  being  rich  he.  and 
deceived  Hulls.    Parkes  was  acquitted  on  the  ground  it  did 
not  appear  when  he  made  the  note  he  knew  what  use  Brown 
intended  to  make  of  it;  but  Brown  was  adjudged  guilty  of 
forgery,  because  he  uttered  the  note  as  the  note  of  another 
falsely,  when  not  another's  note,  but  his  own  he.  ;  and  his 
uttering  it  in  the  same  name  as  his  own,  could  make  no  dif- 
ference. Grose  J.  in  delivering  the  opinion  of  the  court,  after 
noticing  the  four  objections  made  by  the  prisoner's  counsel, 
observed,  that  forgery  was  "  the  false  making  a  note  or  other 
instrument  with  intent  to  defraud,"  which  might  be  done  either 
by  using  the  name  of  one  who  did  not  exist,  or  of  one  who 
did  exist,  without  his  consent ;  that  this  was  of  the  former 
vol.  VII.  20 
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Ch.  213.  description,  being  uttered  by  the  prisoner  as  the  note  of  his 
Art.  3.  brother,  no  such  person  as  his  brother  of  that  name  appearing 
^^Y"^^  to  exist.  Second  objection  was,  that  it  was  no  forgery  to  sign 
the  name  by  Parkes  of  Thomas  Brown,  by  his  consent.  But 
the  court  said,  as  no  such  person  existed  to  whom  the  name 
of  Thomas  Brown,  as  the  signer  of  the  note,  applied,  there 
could  be  no  consent  given  to  sign  the  name.  It  was  signed 
by  the  authority  of  a  Thomas  Brown,  but  not  of  the  Thomas 
Brown,  for  whose  note  it  purported  to  be  given.  For  the 
person  in  whose  name  the  note  was  made,  was,  according  to 
the  description  of  him  in  the  note,  then  a  resident  at  Ringhtoo 
in  Salop,  (at  which  place  tiic  note  was  dated,)  and  it  imported 
that  he  was  a  correspondent  of  Down,  Thornton,  &  Co., 
and  had  money'  in  their  hands ;  and  was  also  represented  to 
be  the  prisoner's  brother.  But  no  such  person  of  that  name 
and  description  appeared  to  exist ;  and  that  as  this  was  proved 
and  found  to  be  done  for  the  purpose  of  fraud.  Third  objec- 
tion was,  that  the  indictment  did  not  charge  that  Brown  ut- 
tered the  note  knowing  it  to  have  been  forged  by  Parkes,  but 
only  knowing  it  to  have  been  forged.  But  the  court  said,  let 
it  have  been  forged  by  whomsoever  it  might,  it  was  equally 
an  offence  in  Brown  to  utter  it.  The  note  was  in  these  words, 
to  wit : — 

"  No.  248  B  Ringhton,  Salop,  20th  of  April,  1796.  I 
promise  to  pay  to  bearer  on  demand,  at  Messrs.  Down,  Thorn- 
ton, U  Co.  London,  the  sum  of  five  guineas  for  value  re- 
ceived :  for  self  &  Co. 

Five  guineas.  Thomas  Brown. 

Entered  T.  B." 
Also  see  Rex  v.  Powell,  one  personating  another  in  the 
sale  of  his  goods  and  using  his  name,  a  6.  s.  20. 
Art.  3.  What  is  forgery  or  not  on  acts  of  Congress* 
Act  of  Con-      ^  1.  By  sect.  14  of  this  act  it  is  enacted,  "if  any  person 
I^April    or  persons  shall  falsely  make,  alter,  forge,  or  counterfeit)  or 
'  4         cause  or  procure  to  be  falsely  made,  altered,  forged,  or  coun- 
terfeited, or  willingly  act  or  assist  in  falsely  making,  altering, 
forging,  or  counterfeiting  any  certificate,  indent,  or  other  pub- 
lic security  of  the  United  States,  or  shall  utter,  put  off,  or 
offer,  or  cause  to  be  altered,  put  off,  or  offered  in  payment, 
or  for  sale,  any  such  false,  forged,  altered,  or  counterfeit  cer- 
tificate, indent,  or  other  public  security,  with  intention  to 
defraud  any  person,  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited,  and  shall  be  thereof  convicted,  every 
such  person  shall  suffer  death." 

§  2.  Sect  1 5  enacts,  "  if  any  person  shall  feloniously  steal, 
take  away,  alter,  falsify,  or  otherwise  avoid  any  record,  writ, 
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process,  or  other  proceedings  in  any  of  the  courts  of  the  Ch.  213. 
United  St»  tes,  by  means  whereof  any  judgment  shall  be  re-    Art.  3. 
versed,  made  void,  or  not  take  effect ;  or  if  any  person  shall  s*^v*w 
acknowledge  or  procure  to  be  acknowledged  in  any  of  the 
courts  aforesaid,  any  recognizance,  bail,  or  judgment,  in  the 
name  or  names  of  any  other  person  or  persons,  not  privy  or 
consenting  to  the  same ;" — punishment  fine  not  exceeding 
$5000,  and  imprisonment  not  above  seven  years,  and  whip- 
ping not  above  thirty-nine  stripes.    "  Provided,  nevertheless, 
that  this  act  shall  not  extend  to  the  acknowledgment  of  any 
judgment  or  judgments  by  any  attorney  or  attornies,  duly  ad- 
mitted for  any  person  or  persons  against  whom  any  such  judg- 
ment or  judgments  shall  be  had  or  given." 

§  3.  Sect.  26  of  this  act  enacts, — "  every  collector  or  offi-  Act  of  Con- 
cer,  who  shall  knowingly  make,  or  be  concerned  in  making  ^"[m'0' 
any  false  register  or  record,  or  shall  knowingly  grant,  or  be  ' 
concerned  in  granting  any  false  certificate  of  registry  or 
record  of,  o;  for  any  ship  or  vessel,  or  other  false  document 
whatsoever  touching  the  same  :"  "  and  every  surveyor  or 
other  person  appointed  to  measure  any  ship  or  vessel,  who 
shall  wilfully  deliver  to  any  collector  or  naval  officer  a  false 
description  of  such  ship  or  vessel  to  be  registered  or  recorded, 
shall,  on  conviction,"  forfeit  $1000,  and  be  rendered  incapa- 
ble of  serving  the  United  States  in  any  office. 

$  4.  Section  28  enacts,  "and  if  any  person  or  persons  shall 
forge,  counterfeit,  erase,  alter,  or  falsify,  any  certificate,  regis- 
ter, record,  or  other  document,  mentioned,  described,  or  au- 
thorized, in  and  by  this  act,"  forfeits  $500. 

§  5.  By  section  30  of  this  act,  it  is  enacted,  "  if  any  person  or  Act  of  Coo. 
persons,  forge,  counterfeit,  erase,  alter,  or  falsify,  any  enrol-  feb.18, 1793 
ment,  license,  certificate,  permit,  or  other  document,  mention- 
ed or  required  in  this  act,  to  be  granted  by  any  officer  of  the 
revenue,  such  person  or  persons,  so  offending,  shall  forfeit 
$500." 

^  6.  Section  32  enacts,  that  if  any  person  "  shall  be  found 
with  a  forged  or  altered  license,  or  one  granted  for  any  other 
ship  or  vessel,  every  such  ship  or  vessel,  with  her  tackle  or 
furniture,  and  the  cargo  found  on  board  her  shall  be  forfeited." 

§  7.  As  to  forging  gold  or  silver  coins,  by  act  of  1806,  or 
bank-bills  by  act  of  Congress  1807,  see  Ch.  200,  a.  3  &  4. 

§  8.  Section  10  of  this  act,  provides  against  falsely  making,  Act  of  Con. 
forging,  or  counterfeiting,  or  causing  or  procuring  the  same,  jgfj  ^ 
or  aiding  therein,  any  treasury  notes,  in  the  same  manner  said 
act  of  April  30,  1789,  provides  as  to  public  securities  Sic.  ; 
and  adds,  "  or  shall  pass,  utter,  or  publish,  or  attempt  to  pass, 
utter,  or.  publish,  as  true,  any  false,  forged,  or  counterfeited 
note,  purporting  to  be  a  treasury  note  as  aforesaid,  knowing 
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Ch.  213.  the  same  to  be  falsely  forged  or  counterfeited,  or  shall  pass, 
Art,  4.    utter,  or  publish,  or  attempt  to  pass,  utter,  or  publish  as 

v-^v-^/  true  any  falsely  altered  treasury  note,  issued  as  aforesaid, 
knowing  the  same  to  be  falsely  altered,"  every  such  offender, 
on  each  part  of  this  section,  is  adjudged  guilty  of  felony,  and 
to  be  imprisoned  and  kept  to  hard  labour,  not  less  than  three, 
nor  above  ten  years,  and  fined  not  above  $5000. 

§  9.  There  does  not  appear  to  have  been  any  constructions 
of  these  statutes  of  any  material  importance  ;  but  generally 
being  worded  in  the  language  of  the  common  law,  they  must 
have  the  like  constructions  as  have  been  given  upon  cases  aris- 
ing under  that  law.  However,  in  practice,  no  doubt  many 
questions  will  arise  as  to  the  various  kinds  of  documents,  in- 
struments, and  writings,  named  in  these  acts,  whether  of  this 
description  or  of  that  description  of  them,  or  not. 

Art.  4.  What  is  forgery  or  not,  on  Massachusetts  statutes. 

M^i6A1805       $  lm  SeCtion  1  °f  this  act   (laWS  of  March  16»  1785»  and 

or^iat.'  1W4,  Nov.  1,  1785,  revised,)  enacts,  "  that  if  any  person  shall  false- 
c.  1-20.—  ly  make,  alter,  forge,  or  counterfeit,  or  shall  procure  to  be 
ch* 'IT-^Ken  kkety  made»  altered,  forged,  or  counterfeited,  or  shall  willing- 
Act,  Dec.  iv,  ly  aid  or  assist  in  falsely  making,  altering,  forging,  or  counter- 
s'1'niten  ^e'tm8  anv  Pu°lic  record,  any  certificate  or  attestation  of  a 
liury  ^"t'oTo  justice  of  the  peace,  public  register,  notary  public,  clerk  of 
yean.  any  court,  town-clerk,  or  other  public  officer,  in  any  matter 
wherein  such  their  certificate  or  attestation  is  receivable,  and 
may  be  taken  as  a  legal  proof ;  any  charter,  deed,  will,  testa- 
ment, bond,  or  writing  obligatory,  letter  of  attorney,  policy  of 
insurance,  bill  of  exchange  ;  any  promissory  note,  order,  ac- 
quittance, or  discharge,  for  or  upon  the  payment  of  money,  or 
delivery  of  goods ;  or  any  acceptance  of  a  bill  of  exchange ; 
or  any  endorsement  or  assignment  of  a  bill  of  exchange  or 
promissory  note  for  the  payment  of  money ;  any  accountable 
receipt  for  money  or  goods,  or  for  any  note,  bill,  or  security, 
for  money  or  goods  ;  or  any  lottery  ticket  in  any  lottery  legal- 
ly authorized  and  licensed  within  the  Commonwealth ;  or 
shall  utter  or  publish  as  true,  any  such  false,  altered,  forged, 
or  counterfeited  record,  certificate,  attestation,  charter,  deed, 
will,  testament,  bond,  or  writing  obligatory,  letter  of  attorney, 
policy  of  insurance,  bill  of  exchange,  promissory  note,  accept- 
ance, endorsement,  assignment,  order,  acquittance,  discharge, 
accountable  receipt,  or  lottery  ticket,  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited,  with  intent  to  injure  or 
defraud  any  person,  or  body  politic,  or  corporate,  then  every 
person  so  offending,  in  either  of  the  particulars  aforesaid,"  on 
conviction  in  the  Supreme  Judicial  Court,  shall  be  punished 
by  solitary  imprisonment  not  exceeding  six  months,  and  by 
confinement  afterwards  to  hard  labour  not  less  than  two,  nor 
more  than  ten  years. 
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$  2.  Section  S  provides  against  counterfeiting,  in  like  rnan-  Ch.  213. 
ner,  any  note,  certificate,  or  bill  of  credit,  for  any  debt  due    jfrri.  4. 
from  the  Commonwealth,  or  any  bank-bill  issued  by  any  legal  >^/v 
corporation  in  the  same, — but  confinement  for  life.  Jhe  act  of  ^ 

$  3.  Third  section  punishes  passing  the  same  knowing  the  j^re'speciing* 
same  to  be  false,  altered,  forged,  or  counterfeited,  with  intent  the  evidence, 
to  injure  &c. ;  punishment,  solitary  imprisonment  not  above  J£ai"*  Aet» 
thirty  days,  and  hard  labour  not  above  three  years,  or  fine 
not  exceeding  $1000,  &c.    Punishment  for  repeating  the  of- 
fence is  increased,  &c. 

§  4.  Section  4  punishes  offenders,  for  bringing  into  this 
State,  and  for  having  in  his  possession,  in  this  State,  any  false, 
forged,  or  counterfeit  bank-bill  or  bills,  issued  by  any  bank 
established  in  this  State,  or  in  any  part  of  the  United  States, 
to  render  the  same  current,  or  with  intent  to  pass  the  same, 
knowing,  &c. — with  solitary  imprisonment  not  above  three 
months,  and  hard  labour  not  above  three  years,  or  fine  not 
above  $1000,  and  imprisonment  in  the  common  gaol  not  above 
a  year. 

§  5.  Section  5  punishes  the  making  or  mending  any  tools, 
&c.  to  be  used  in  counterfeitig  bills,  and  for  being  possessed 
of  the  same,  as  to  any  of  said  banks,  with  intent  so  to  use 
them,  with  confinement  &ic.,  as  in  the  fourth  section  nearly. 

§  6.  This  act  of  1805,  very  much  enlarged  upon  the  acts 
of  1785,  especially  as  to  bank-bills.  The  acts  of  1785,  were 
a  revision  of  the  Province  laws,  as  to  forgery,  of  1692,  but 
enlarged  and  expressions  varied.  This  act  of  1692,  was  a 
revision  of  the  Colony  act  against  forgery,  passed  in  1646, 
and  was  in  these  words  :  "  that  if  any  person  shall  forge  any 
deed  of  conveyance,  testament,  bond,  bill,  release,  acquit- 
tance, letter  of  attorney,  or  any  writing  to  prevent  equity  and 
justice,  he  shall  stand  in  the  pillory  three  several  lecture  days, 
and  render  double  damages  to  the  party  wronged,  and  also  be 
disabled  to  give  any  evidence  or  verdict  to  any  court  or  ma- 
gistrate." The  act  of  1692,  added  cropping,  and  imprison- 
ment one  year ;  also  punished  offering  any  such  forged  in- 
strument in  evidence,  in  the  same  manner. 

$  7.  As  Massachusetts  thus  early  passed  statutes  of  her 
own  against  forgery,  every  idea  is  excluded  of  her  adopt- 
ing the  English  statutes  on  this  subject.  But  as  the  act  of 
the  Colony,  especially,  did  not  at  all  define  forgery,  it  was 
left  to  the  rules  of  the  common  law,  to  ascertain  the  meaning 
of  it ;  and  what  was  forgery  or  not  was  left  to  be  ascertained 
by  that  law.  The  French  manner  of  describing  forgery  de- 
serves attention,  French  Penal  Code,  art.  145  to  165,  pun- 
ishment for  forging  private  writing,  is  confinement ;  public, 
hard  labour  and  branding. 
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Ch.  213.      Art.  5.  American  decisions  as  to  forgery  on  the  statutes, 
Art.  6.    ^rc. ;  forgery  or  not. 
v^~v-^>     §  1.  Several  cases  on  this  subject  have  been  already  stat- 

monweaitfa ' »  e^9  83  Putnani  ftl.  v-  Sullivan  U  a  I ;  Commonwealth  v.  Snell, 
Kom.  Ch.  90,  a.  11  ;  Fairfield's  case,  ch.  84,  a.  2;  Barnes  ».  Ball, 

2  Johns.  Ce.  Ch.  90,  a.  10:  Commonwealth  r.  Frost,  Ch.  90,  a.  1 1  ;  Corn- 
People  *  monwealthfl.  Hutchinson.  The  deft,  forged  the  following  order: 
Thompiou.  "  Str— The  bearer,  Mr.  Richardson,  being;  our  particular 
friend,  having  occasion  to  proceed  from  New  York  to  Phila- 
delphia, we  have  requested  him  to  call  on  you,  desiring  you 
to  accept  his  draft  on  us,  on  demand,  for  fifteen  dollars.  Your 
compliance  will  much  oblige,  Sir,  your  humble  servants, 

Gibbs  h  Channing." 
The  deft,  was  indicted  for  forging  this  order.     Held,  it  was 
not  forging  an  order  for  the  payment  of  money  within  the 
statute  of  New  York.    But  was  so  by  an  after  one  passed  24 
Sess.  c.  54. 

6  Johns.  R.       §  2.  Held,  it  was  not  felony,  in  New  York,  to  alter  and 

*k r^viison*  Pu^,sn  a  f°r6ed  note  °f  tne  hank  of  another  State,  f >r  the 
Same  v.  o°s- '  payment  of  less  than  one  dollar,  after  the  statute  of  30  Sess. 
bom.  c.  173,  was  enacted.    Nor  is  a  man's  possessing  such  a  note, 

intending  to  pass  it,  an  indictable  offence  since  the  statute  of 

31  Sess.  c.  155,  s.  7. 
6  Johns.  R.       $  3.  The  deft,  forged  this  order,  to  wit : 

236,  The  Peo-     "  Mr.  Seward,  Sir,  let  the  bearer  trade  thirteen  dollars  and 

-i  i23T"  twenty-five  cents»  and  y°u  wil1  obr,Se  you™  "  &c. 

63.  '  The  deft  being  indicted  for  forging  this  order,  the  court  held 
it  forging  an  order  for  the  delivery  of  goods,  within  the  stat- 
ute ;  prisoner  was  sentenced  to  the  state-prison. 

5  Johns  R.       $  4.  The  deft,  forged  the  following  paper,  for  which  he 

237,  The  Peo-  was  indicted  : 

p  "Due,  Jacob  Finch,  one  dollar,  on  settlement  this  day,"  he. 

Held,  this  was  a  forgery  of  a  note  for  the  payment  of  money, 
within  the  statute.    Punishment,  state-prison  five  years. 
2  Mass.  R.        §  5.  The  deft,  was  indicted,  for  that  he  falsely  &c.  obtain- 
138,  Com-     ed  &ic.  possession  of  "  one  certain  false  and  forged  piece  of 
MoEe.        Paper,  purporting  to  be  a  true  and  genuine  promissory  note  of 
hand,  for  money  issued  by  a  corporation  duly  and  legally  es- 
tablished by  law,  under  the  denomination  of  the  Richmond 
Bank,  and  which  was  of  the  tenor  following,  namely  :  [then 
stated  the  note.]    And  the  indictment  stated  no  such  bank  ex- 
isted, and  the  deft,  knew  it.    Held,  this  was  no  offence  with- 
in the  said  statute  of  March  15,  1805. 
10  Mass.  R.       §  6.  The  deft,  was  indicted,  and  it  was  alleged,  he  with 
9^'^Uhttt0nm  ^orce  and  arms,  had  in  his  custody  and  possession  a  certain 
Hay  ward,     bank  bill  or  note,  &c.    Held,  it  is  not  an  indictable  offence  to 
tear  or  cut  a  piece  out  of  a  bank  note,  with  intent,  with  the 
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bill  thus  altered  with  such  piece,  together  with  other  pieces  of  Ch.  213. 
similar  bank-notes  altered,  cut,  and  torn  out  to  form  other  Art.  6. 
bank  notes,  with  intent  to  utter  the  same,  and  thereby  injure  v^v^/ 
and  defraud  the  company  issuing  the  same.    The  court 
thought  this  was  a  non-deseript  offence.    It  was  not  forgery, 
as  no  writing  was  fabricated  ;  nor  cheating,  as  no  one  was 
prejudiced. 

§  7.  Where  a  forgery  to  add  the  word  by  order.  The  deft,  is  Mass.  R. 
bought  iron  of  Eveleth  &  Child,  and  they  gave  him  the  fol-  ^nweaTi© 
lowing  paper  :  "  Augusta,  13th  of  June  181 1,  Mr.  John  Ladd  Ladd. 
bought  of  Eveleth  h  Child,  2  :  18  Swedes  iron  $4.80;  the 
above  charged  to  Geo.  Carpenter."    Thereto  the  deft,  added 
the  words,  "  by  order,  Eveleth  £  CWrf,"  which  bill  the  deft, 
afterwards  produced  in  evidence,  in  a  trial  relative  to  the  sale 
and  delivery  of  said  iron  so  altered.    Deft,  was  indicted  on 
our  said  statute  of  1805,  for  forging  an  acquittance  ;  held,  the 
addition  was  material,  for  it  discharged  the  deft,  and  made 
the  charge  to  Carpenter  valid  as  sanctioned  by  his  order,  so 
the  deft's.  acquittance  :  2.  Not  necessary  to  allege  any  goods 
Were  delivered  in  consideration  he.  :  3.  The  false  making 
with  intent  to  defraud,  is  the  gist  of  the  offence.  See  3  Inst. 
169  ;  2  East's  C.  L.  §38.  951,  954,  989. 

$  8.  It  may  be  forgery  to  counterfeit  the  will  of  a  person  M  Naiiy,295, 
living,  getting  it  proved  and  obtaining  property  under  it ;  and  J^'™ eSt6rl. 
on  the  trial  Elizabeth  Shutter,  whose  will  was  forged,  was  ing. 
produced  to  prove  that  the  signature  to  the  will  was  not  her 
handwriting.    Held  to  be  good  law,  on  the  authority  of  the 
case  of  Ann  Lewis. 

§  9.  Aiding  in  the  act  of  counterfeiting  is  indictable  on  the  Kirby,  52, 
statute,  as  is  aiding  he.  in  making  the  implements  for  coun-  KjL?!!1 te  *' 
terteiting. 

Art.  6.  Indictment  and  evidence, 

§  1.  Bridge  was  indicted  for  forging  and  altering  £10,  Ma»9.  s.  Jud. 
endorsed  by  him  as  a  deputy-sheriff  on  an  execution  into  the  J-°urt  ^une 
sum  of  £9,  and  returning  the  said  execution  so  altered.  Plea,  cojn'com. 
not  guilty.    The  indictment  recited  a  judgment  recovered  the  m on  wealth  v. 
second  Tuesday  of  April  1790,  and  the  execution  recited  Bridse 
judgment  recovered  the  second  Tuesday  of  April  1790,  by 
adjournment.    The  court  held,  that  this  was  a  material  vari- 
ance ;  and  that  the  execution  could  not  be  admitted  in  evi- 
dence to  support  the  indictment.    Then  the  Commonwealth 
withdrew  a  juror,  that  is,  the  last  juror  stepped  off  the  stand, 
and  on  the  call  of  the  jury  only  eleven  answered,  and  the 
grand  jurors  found  a  new  indictment. 

$2.  This  was  an  indictment  for  a  forgery.  June  12,  1800,  l  Mast.  R. 
the  legislature  incorporated  the  United  Baptist  Society  in  Rus-  monwc«lih 
sell,  and  authorized  any  persons  in  he.  to  join  it  on  producing  stow. 
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Ch.  213.  a  certain  certificate  signed  by  the  minister  or  clerk  of  the 
Art.  6.    society,  that  he  &c.  actually  became  a  member.    This  ex- 
V^^y^^  eropted  from*  taxes  in  the  old  parishes. 

The  indictment  stated  the  substance  of  the  act,  the  forma- 
tion of  said  society,  that  the  deft,  was  elder  and  teacher  and 
so  empowered  to  sign  certificates  &c. ;  that  the  deft,  under 
pretext  of  the  act  aforesaid,  wickedly  &tc.  intending  to  evade 
and  to  defraud  the  town  of  Montgomery  of  the  taxes  which 
might  be  legally  assessed  on  the  poll  and  estate  of  J.  W.  to- 
wards &c.,  did  on  at  falsely  &c.  make  a  certificate 

directed  to  the  town-clerk  of  Montgomery,  in  the  words  and 
figures  following,  viz :  [here  the  certificate  was  stated  omitting 
the  date  and  direction  to  the  town-clerk,]  when  in  truth  said 
J.  W.  did  not  belong  to  the  said  society,  nor  attended  &c.,  of 
which  the  deft,  was  knowing  &c.    The  court  held,  a  strict 
recital  was  necessary  on  these  words  and  figures  &c,  same  as 
if  the  tenor  had  been  alleged.    Held,  the  government  must 
prove  the  certificate  false  :  2.  That  the  deft,  knew  it  was  so : 
3.  He  meant  to  defraud, 
i  Mass.  it.        ^  3.  The  deft,  was  indicted  for  uttering  a  forged  and  coun- 
weH(it°hT°n"  terfeit  WU  of  the  Maine  Bank  of  $5.    Alleged  the  forged  bill 
Bailey  —3     was  in  the  words  and  figures  following,  viz :  held,  a  strict 
Johns.  Caeei,  recjla|  \s  necessary  as  in  the  case  above,  but  that  the  number 
of  a  bankbill  and  the  figures  in  its  margin,  marking  its  amount, 
are  not  parts  of  the  bill,  and  need  not  be  stated  in  the  indict- 
ment, the  contract  is  complete  without  them. 

lw'com'        §  4*  '^ne  de^'  was  m<ncted  for  forgery,  by  altering  a  word 
mon wealth*,  in  the  condition  of  a  bond  from  six  to  eight.    The  indictment 
Heaney.      alleged  the  bond  was  dated  October  15,  1802  ;  bond  pro- 
duced was  of  the  same  date  in  the  penal  part ;  but  at  the 
close  of  the  condition  was  written,  given  under  my  band  and 
seal,  October  25,  1802.  On  objection  court  held  no  variance. 
Bond  is  a  writing  obligatory.  East,  986. 
203  *<w        ^  5*  Held,  in  this  case  of  an  indictment  for  forgery  of  $30 

mon wealth  r. 

Beverly  bank-bill,  the  word,  "  tenor,"  binds  the  party  to  a 
Steven*.       strict  recital ;  but  that  the  number  of  a  bank-bill  and  the 
words  at  the  top  of  it  expressing  its  amount,  are  not  parts  of 
the  bill,  and  need  not  be  stated  in  the  indictment  for  forgery. 

3OT  "co£  $  6-  Tne  deft-  was  indicted  for  Urging  and  uttering  as  true 
monwealth  v.  a  promissory  note,  purporting  to  be  the  note  of  one  Jona- 
Ward.  than  Ellis,  payable  to  John  Flanders  or  order.  Held,  the  in- 
dictment need  not  allege  the  endorsement  of  the  note  though 
it  be  forged  ;  it  is  no  part  of  the  note. 
8  Mass.  69,  §  This  was  an  indictment  on  the  second  section  of  said 
Brown  in  act  of  March  15,  1805,  for  the  d eft's,  having  in  possession  ten 
monvvea^m"  or  more  counterfeit  bank-bills,  and  juowing  them  to  be  forged, 

^-Indictment  for  passing  counterfeit  money,  4  Went.  63. 
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be  aided  in  making  them  current  &c.    Held,  it  was  not  a  Ch.  213. 
sufficient  objection  that  it  was  alleged  that  such  bills  purported    Art.  6. 
to  be  bills  of  such  a  bank ;  that  they  were  payable  to  the  ^*r*\J 
bearer  thereof ;  that  they  are  not  alleged  to  be  similar  bills  ; 
that  they  are  described  as  promissory  notes  or  bank-bills  ;  or 
that  it  is  not  alleged  that  the  party  charged  had  knowledge  of 
the  false  making  &c. 

§  8.  An  indictment  for  forging  must  set  out  the  forged  ^East.^so, 
instrument  in  words  and  figures.  And  East's  C.  L.  975,  976. 


$  9.  But  on  an  indictment  for  publishing  a  forged  receipt 
for  money,  with  the  name,  Stephen  Withers  &c.,  for  the  sum  Bat  181,  Rex 
of  £1.4*.;  the  receipt  itself  only  was  set  forth  as  follows:  ^j^"11^1^ 
44  18th  of  March  1773,  received  the  contents  above,  by  me,  077,  cited.— 
Stephen  Withers."    It  appeared  in  the  evidence  this  was  at  And  cases  of 
the  bottom  of  a  certain  account ;  it  was  objected  that  the  ac-  j  "y/*r'  JJjJ 


count  itself  should  have  been  stated.  But  all  the  judges  held, 
the  indictment  sufficient,  for  the  bill  was  only  evidence  to 
make  out  the  charge. 

§  1 0.  The  deft,  was  indicted  for  having  in  his  possession  8  Mass.  R. 
more  than  ten,  viz.  twenty-five  false,  forged,  and  counterfeit  107 '  Coi?A.  ^ 

i«  m*      1  *Tij«  mo  n  wealth* 

bank-bills  on  the  above  statute  of  March  1805.    Held,  it  was  Houghton, 
necessary  to  describe  the  bills  in  the  indictment,  or  to  set  forth 
in  it  a  sufficient  reason  why  not  so  described. 

§11.  The  words,  "purporting  to  be  a  bank-note,*'  mean  Dougl.  301.— 
that  the  note  upon  the  face  of  it  appears  to  be  a  bank-note,  E»»t*»  c  L. 
and  the  want  of  such  appearance  cannot  be  supplied  so  as  to  J^/^J "Meg| 
support  the  indictment  by  any  representation  of  the  party  978  to  993. 
when  he  disposed  of  it.    Forged  or  counterfeited  implies 
falsely. 

§  12.  Agreeable  to  the  rule,  that  the  forged  instrument  Dougl.  301. 
must  be  set  out  in  words  and  figures,  the  jury,  in  Douglas, 

301,  preseut  that  A.  B.  on  at  having  in  bis  custody 

a  certain  forged  and  counterfeited  paper  writing,  purporting 
to  be  a  bank-note,  the  tenor  of  which  forged  and  counterfeited 
paper  writing  is  as  follows,  viz  :  (then  states  it  verbatim)  felo- 
niously disposed  and  put  away  the  said  forged  and  counterfeit 
paper  writing,  as  and  for  a  good  and  true  bank-note,  knowing  the 
same  to  be  forged  and  counterfeit,  with  intent  to  defraud  James 
Rayner  against  the  form  of  the  statute  otc.  This  rule  seems 
to  be  without  exception,  and  the  only  question  seems  to  have 
been,  what  is  a  part  of  the  writing,  or  contract,  or  certificate 
&c.,  as  in  the  above  cases. 

1 3.  This  was  an  indictment  against  the  deft,  for  dispos-  JJjjTe^Vv* 
ing  of  and  putting  away  a  forged  bank-note,  he  knowing  it  to  u"  v*  y 
be  forged.    Held,  the  government  may  give  evidence  that 
the  deft,  had  uttered  other  forged  notes  in  order  to  prove  his 
knowledge  of  the  forgery. 

VOL.  VII.  21 
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Ch.  213.     $  14.  The  deft,  was  indicted  for  altering  an  order  drawn 
AtU  6.    by  one  Suirtevant  on  one  Rufus  Page,  in  favour  of  the  deft. 
\m/**\'-Kj   fr°,n  fiye  to  fifteen  dollars.    The  evidence  was  his  confes- 
jo  Mum  R.   8»on  tnat  another  person  did  it,  the  deft,  knowing  and  assent* 
191,  Com     ing  to  the  alteration.    Held,  sufficient  evidence  to  warrant  a 
SuveM*1111  P  conv"ct'on-    This  confession  was  to  one  Currier  who  testified 
in  court.  Objected  the  deft,  only  aided  &c.,  answered,  this  is 
only  a  misdemeanor,  in  which  there  are  no  accessaries,  all 
aiding  &c.  are  principals,  and  as  the  deft,  alone  was  to  be 
benefitted  by  the  alteration  the  court  thought,  "  they  were  jus- 
tified in  inferring  that  he  procured  it  to  be  done."   "  Tbe  evi- 
dence is  quite  sufficient  to  satisfy  the  jury  that  the  prisoner 
committed  the  crime,  either  with  his  own  hand  or  by  tbe  hand 
of  another." 

2.  Man.  R.  §  16.  Deft,  was  indicted  on  the  act  of  March  15,  1805, 
i^5r.T.K .  sect.  2.  Held,  the  possession  in  Massachusetts  of  ten  coun* 
Cone.         terfeit  bank-bills  of  the  Nantucket  bank,  with  intent  to  pass 

them  in  another  State,  (Connecticut)  is  an  offence  within  this 

act  of  March  15,  1805. 
1  Ld.  Rnym.      §  16.  An  indictment  lies  for  forgery  at  common  law,  though 
Goatf1  *    no  Person  De  prejudiced  by  it ;  with  intent  to  defraud,  (the  per* 

son)  must  ahvays  be  alleged  and  proved.  East's  C.  L.  988, 

Rex  v.  Harrison. 

l  Silk.  342,  ^  17.  This  was  an  indictment  for  forging  a  deed  with  the 
Queen  v.  mark  of  J.  S. ;  held,  the  mark  need  not  be  stated,  though 
(h*  objected  that  without  stating  the  mark  there  was  no  forgery. 
2W.BI  4«>f  $  18.  Tbe  defts.  were  indicted  for  that  they  feloniously, 
Fex  c.  Birch  jjj  fa|sely  make,  forge,  and  counterfeit,  and  did  cause  and 
*  procure  to  be  falsely  made,  forged,  and  counterfeited,  a  certain 

paper  writing  purporting  to  be  the  last  will  &c.  of  A,  deceased. 

Objected  the  indictment  should  have  been  for  forging  &c.,  the 

last  will  be.,  and  not  a  paper  writing  be. ;  but  the  court  held, 

the  indictment  well  formed. 

1  Salk.  342,  §  19.  The  deft,  was  indicted,  for  that  he  fabricavit  seu  fab- 
Hex  v.  ricari  causavit  a  bill  of  loading.  Held  ill  on  demurrer;  for 
lame  case,  lne  indictment  ought  to  be  positive  and  certain  ;  here  it  is  in 
371.  '  the  disjunctive,  and  bad,  though  forging  or  causing  to  be  forg- 
ed is  forgery. 

2  W  Bl  W,  ^  20.  Powel  was  indicted  and  convicted  for  falsely  making, 
el  — !:H*tTc.  f°r?'nS»  ana"  counterfeitng  a  certain  receipt  for  money  as  fol* 
L.  976, 980.   lows,  that  is  to  say,  received  &c.  with  intent  to  defraud  one 

Joseph  Sikes  against  the  form  of  the  statute  &tc.  Held  well, 
and  it  is  only  necessary  to  aver  a  general  intent  to  defraud 
one  without  stating  the  manner  in  which  that  fraud  was  to  be 
effected ;  the  intention  is  made  out  in  evidence  at  the  trial. 
By  all  tbe  judges.    Setting  out  the  note  fee.  as  follows,  well. 
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§  21.  The  deft.  was  indicted  for  forging  a  bill  of  exchange  Ch.  213. 
or  bank-bill.    Held,  it  was  not  necessary  to  insert  the  marks,    Art.  6. 
letters,  or  figures,  used  in  the  margin  of  the  bill  for  ornament,  v^-v-^/ 
or  the  more  easy  detection  of  forgeries,  as  the  same  marks  &c.  fjJ>h^eCM* 
form  even  no  part  of  the  bill.  People  v. 

$  22.  So  in  this  case  the  deft,  was  indicted  for  forging  a  Fmnklin. 
check  drawn  in  the  name  of  a  copartnership.  Held,  the  indict-  i  j0hn».  B. 
ment  need  not  state  the  names  of  all  the  partners  in  the  com-  320,  The 
pany.    The  forged  writing  must  be  laid  and  proved  verbatim.  JjJjjjLr" 
East's  C.  L.  976.    And  it  must  be  pursued  exactly  in  words 
and  6gures.  Id. ;  and  977.    But  a  mere  literal  variance  will 
not  vitiate,  as  received  for  received,  977,  978  ;  same  word. 

§  23.  On  the  whole,  forgery,  or  to  forge  and  counterfeit,  is 
falsely  to  make  or  alter  any  writing  to  the  prejudice  of  another, 
either  by  making  it  falsely  de  novo,  or  falsely  adding  to  or 
taking  from,  or  altering  words  or  figures  in  one.  Possibly  to 
do  this  in  some  particular  cases  it  may  be  forgery,  though  not 
to  the  prejudice  of  another,  though  this  is  hardly  conceivable  5 
because  where  no  one  has  any  prejudice  by  the  act,  no  wrong, 
no  injustice  done  him  by  it  directly  or  indirectly,  but  right  and 
justice  is  done  by  the  act,  it  is  difficult  to  see  how  there  can 
be  falsity  in  the  case,  as  where  by  mere  mistake  or  accident, 
words  are  written  wrong,  and  instantly  the  alteration  is  to  make 
them  right  and  as  they  should  be. 


CHAPTER  CCXIV. 


LARCENY,  ROBBERY,  be. 
Art.  1.    General  principle*. 

§  1    What  is  larceny  or  theft.  This  crime  is  well  described 
in  the  indictment,  which  charges  that  the  deft,  did  feloniously  4  bi.  Com. 
take,  steal,  and  carry  away  one  piece  of  cloth  fee.  of  the  goods  230.— Frenca 
and  chattels  of  C.  D.  to  his  damage  he.    Larceny  is  simple,  ^"379  to*' 
mis  is  the  felonious  taking  and  carrying  away  another's  per-  401  —2 
sonal  goods.    Or  it  is  mixed  or  compound ;  this  has  all  the  Fj^18^  ^ 
properties  of  simple  larceny,  but  is  also  accompanied  with  Hale's  P.  C. 
taking  from  one's  house,  shop,  or  person.    1.  To  constitute  fi«>4,80&,— 
larceny,  there  must  be  an  actual  taking,  or  severance  of  the 
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Ch.  214.  thing  stolen,  from  the  possession  of  the  owner ;  for  as  every 
Art.  1.    larceny  includes  a  trespass,  if  the  party  be  not  guilty  of  a 
v^^v-^^  trespass,  in  taking  the  goods,  he  cannot  be  guilty  of  a  felony 
in  carrying  them  away,    Therefore,  if  the  party  lawfully  ob- 
tain possession  of  the  goods,  as  on  a  trust  fur,  or  on  account 
dirtments'11*  °^      owner»  *hereDy  acquiring  a  special  property  in  them, 
fcc.  Cro.  C.    he  cannot  afterwards  be  guilty  of  felony  in  converting  them 
C.  450  to      to  his  own  use ;  except  by  some  new  distinct  act  of  taking,  as 
u  eiitw  41        severing  a  part  of  the  goods  from  the  rest,  with  intent  to 
to  44.         convert  them  to  his  own  use,  whereby  he  determines  the 
privity  of  the  bailment,  and  puts  an  end  to  the  special  pro- 
perty by  it  conferred  on  him  ;  in  which  case  he  is  as  much 
guilty  of  a  trespass  against  the  owner's  virtual  possession  by 
this  second  or  after  taking,  as  if  the  act  be  done  by  a  mere 
stranger. 

4  Bl.  Com.       ^  2.  Hence  no  delivery  of  the  goods  by  the  owner  to  the 
n'lHh^s  P~C  °fiender,  upon  trust,  can  ground  a  larceny.    As  if  A  lend  B 
6<i4,  606.—    a  horse,  and  he  ride  away  with  him;  or  if  A  send  goods  by 
East's  c.  L.'  B,  a  carrier,  and  he  carries  them  away;  these  acts  are  no 
larcenies.    But  if  a  carrier  open  a  bale  of  goods  and  take 
out  a  part,  or  carry  them  to  the  place  appointed,  and  after- 
wards take  away  the  whole,  these  acts  are  larcenies ; — for 
.     here,  by  the  opening  the  bale,  or  this  after  taking,  the  animus 
furandi,  or  lucri  causa,  is  obvious,  and  after  delivery  the  trust 
is  ended.    But  a  felonious  intent  is  not  to  be  presumed  from 
a  bare  non-delivery.    By  the  common  law,  if  a  servant  carry 
away  the  goods  committed  to  him  to  keep,  it  is  only  a  breach 
of  trust,  and  not  larceny.    But  if  he  have  only  the  care  and 
over-sight  of  the  goods,  as  a  butler  of  plate,  or  a  shepherd  of 
the  sheep  &.c.  the  embezzling  of  them  is  felony.    And  if  A 
deliver  and  intrust  his  own  goods  to  B,  and  then  take  them 
away,  with  intent  to  charge  B  the  value,  A  is  guilty  of  felony. 
So  if  a  guest  in  an  inn  takes  away  the  plate  he  eats  on. 
East's  C.  L.       §  3.  The  thing  taken  must  be  of  value,  and  in  which 

Com~^34l  8  man  ^as  ProPert>r» to  ma^e  larceny,  at  least  at  common  law  ; 
23T— Also  1  therefore  theft  at  common  law  cannot  be  of  treasure  trove,  or 
Hale's  P.  C.  wreck,  waifs,  strays,  &c.  ;  for  till  seized,  the  property  is  in  no 

EastSc'T    one  > — nor  °^  leasts  ,nat  are fera  natura*  and  1,01  reclaimed, 
c.  16,  s,  41,    A  deer,  bares,  conies  in  a  forest  &c,  and  fish  in  an  open 
42,43,44,45,  river,  or  wild  fowl  at  their  natural  liberty,  are  not  sub- 
ment  for'0    jec,s  °f  larceny  ;  but  if  they  are  reclaimed  and  the  party 
picking  pock-  knows  it,  or  confined,  and  may  serve  as  food,  it  is  otherwise, 
ets,  3  Buro,   even  at  common  law  ; — for  if  fish,  for  instance,  are  inclosed  in 
a  trunk  so  as  that  they  may  be  taken  at  pleasure,  a  larceny  of 
2 East's  c.     tnem  may  he  committed.    But  there  are  some  animals  of  so 
614.        base  a  nature,  that  though  reclaimable,  no  larceny  can  be 
committed  of  them;  such  as  bears,  foxes,  monkies,  rats, 
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ferrets,  Szc.    But  domestic  animals  or  creatures,  as  oxen,  Ch.  214. 
horses,  sheep,  &c.  those  also  fit  for  food,  as  hens,  ducks,    Art.  1. 
geese,  turkeys,  &tc.  and  also  their  eggs,  are  the  subjects  of  v^-v-^*/ 
larceny.    So  chose*  in  action,  at  common  law,  were  not  ob-  '^Sulj 
jecis  of  theft.  Hale  s  p.  c. 

$  4.  The  property  must  be  personal,  and  the  goods  of  an-  6io. 
other.    For  if  the  things  taken  are  real,  or  savour  of  the  4  Bl.  Com. 
realty,  larceny  at  common  law  cannot  be  committed  of  them  ;  £^t^£  ^ 
as  at  common  law  it  is  merely  a  trespass,  and  not  a  felony,  to  587.— Also" 
take  such  things.    Hence  no  larceny  can  be  committed  of  *.  Hale's  p. 
corn  standing,  grass,  trees,  hedges,  stones,  or  lead  of  a  house,  c<ylt>.~cM'° 
kc.  ;  but  if  once  severed  from  the  freehold  by  the  owner,  or  io»  —  Cro. 
even  by  the  thief  himself,  and  there  is  a  space  of  time  between  f^^'c 
the  severance  and  the  taking  away,  so  as  not  to  be  all  one  D8scase- 
continued  act,  it  then  may  be  felony  to  take  them  away. 
Thus  of  wood  cut,  grass  in  cocks,  stones  dug  out  of  a  quarry,  ^ar°ew",IJ  a 
larceny  may  be  committed,  if  the  interval  be  but  an  hour; —  and  art.  is. 
but  special  property  and  possession  is  sufficient. 

§  5.  Also  to  larceny,  carrying  away  is  essential.   But  it  is  1  Haw.  P.  C. 
carrying  away,  if  the  goods  be  barely  removed  from  the  place  Com  232.— 
where  they  were  found  ;  as  where  one  intending  to  steal  2  East's  C. 
plate,  took  it  out  of  a  chest  and  laid  it  on  the  floor,  and  was  J4  ^."p 
surprised  before  he  got  away  with  it.    To  this  head  may  be  c.  608.* 
referred  some  modern  cases. 

$  6.  Christian  says,  now  it  is  fully  settled  "  that  in  all  cases  4  Bl.  Com. 
where  horses  or  carriages  are  hired,  and  are  never  returned,  25—' 
if  the  jury  are  of  opinion  from  the  circumstances,  that  the  East's'  c.  L. 
persons  to  whom  they  are  delivered  intended  at  the  time  of  c>  w- 
hiring  never  to  return  them,  or  that  the  intention  to  steal  them 
or  convert  them  to  their  own  use,  existed  in  their  minds  at 
the  time  they  gained  possession,  they  are  guilty  of  felony."  pear's  case 
Cites  Leach,  189  and  327.   So  when  one  hires  a  horse  for  a  and  cases 
particular  time,  or  to  go  a  particular  journey,  and  after  com-  be,ow» 
plying  with  the  terms  of  the  special  agreement,  sells  it,  he  is 
guilty  of  felony,  as  his  possession  then  is  not  supported  by  the 
consent  of  the  owner,  or  any  privity  of  contract.    "  And  it  is 
now  generally  held,  that  if  the  possession  of  the  property  is 
obtained  by  any  contrivance,  animo  furandi,  as  by  pretending 
to  find  a  valuable  ring,  cutting  cards,  or  laying  wagers,  or  by 
undertaking  to  exchange  a  note  into  cash,  or  gold  into  silver,  cases  of 
it  amounts  to  a  felony."  Cites  Leach,  206,  226,  239  :  East's  Patch,  Hor- 
C.  L.  556  01c.  ner» &c 

§  7.  And  Christian  also  says,  it  has  been  decided  that  if  a 
parcel  is  left  by  accident  in  a  hackney  coach,  and  the  coach- 
man, instead  of  restoring  it  to  the  owner,  opens  it,  and  em- 
bezzles part  of  its  contents,  he  is  guilty  of  felony.  Cites  Wynne's 
Leach,  320.  CMC' 
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Ch.  214.      §8.  Id  all  these  cases  there  is  a  carrying  away  of  the 
Art.  2.    goods,  in  violation  of  the  agreement  with  the  owner  or  of  bis 
\^>r\J  trust,  because  the  thief  takes  them  away  to  his  own  use  ; 

whereas,  by  such  agreement  or  trust,  he  is  to  return  them  to 
l  Hale's  P.  the  owner.  A  takes  B's  horse  in  his  close,  animo  furandi^ 
C.  608.        out  before  A  gets  out  of  it  be  is  seized,  this  is  larceny. 

1  Hale's  P.  $  9.  A  felonious  iniention  is  essential.  This  is  very  material 
Bl  Com.  232,  m  mRki°g  the  act  larceny  ;  that  is,  the  carrying  away  must 
233.  be  done  animo  furandu  As  where  a  man  takes  his  neigh- 
bour's plough,  left  in  his  field,  and  uses  it  on  bis  own  land, 
and  then  returns  it ;  this  is  not  felony,  but  only  a  trespass  ;  for 
his  returning  it,  shews  he  did  not  mean  to  convert  it  to  his 
own  use.  So  in  many  cases  in  the  next  preceding  head,  the 
intent  was  essential,  and  the  acts  were  adjudged  to  be  larce- 
nies from  the  intention  found  to  have  existed  in  doing  them* 

2  East's  c.    And  in  order  to  make  the  taking  felony,  the  intent  to  steal 
656'        roust  be  "  at  the  time  when  the  party  first  gets  possession  of 

the  goods ;  such  a  possession  at  least  as  is  distinct  from  that 
of  the  owner ;  for  a  fraudulent  intent,  originating  afterwards, 
to  convert  the  goods  to  his  own  use,  is  not  felony  ;  but  I  ho 
original  felonious  intent  may  be  collected  from  subsequent 
acts."  But  this  general  principle  laid  down  by  East,  is  true 
and  without  exception,  only  when  it  is  taken  in  connexion 
with  an  after  or  second  taking,  me  tioned  under  the  first  head 
above.  For  instance,  a  carrier  honestly  receives  my  goods 
to  carry  them  to  A,  and  carries  them,  and  there  leaves  them, 
and  his  trust  ends ; — afterwards  he  takes  them  and  carries 
them  away,  and  converts  them  to  his  own  use  ;  now,  to 
cile  all  the  cases,  his  felonious  intent  must  relate  to  this 
taking,  and  not  to  his  first  receiving  the  goods. 
Art.  2.  Acts  of  Congress  as  to  larceny. 
Act  of  Con*  ^  1.  Sect.  16  of  this  act  provides,  "that  if  any  person 
ao^nssT"'  within  any  of  the  places  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  Stales,  or  upon  the  high  seas,  shall  take 
and  carry  away,  with  intent  to  steal  or  purloin  the  personal 
goods  of  another,"  be,  his  counsellors,  aiders,  and  abettors, 
(knowing  of  and  privy  to  the  offence,)  shall,  on  conviction. 
"  be  fined  not  exceeding  the  fourfold  value  of  the  property  so 
stolen,  embezzled,  or  purloined,"  half  to  the  owner  of  the 
goods,  and  half  to  the  informer  and  prosecutor,  and  be  pub- 
licly whipped  not  exceeding  thirty-nine  stripes.  (See  the  rest 
of  this  sect,  head,  Public  Stores.) — [not  said  feloniously  steal 
&ic,  but  fac.  as  above.] 

§  2.  Sect.  17  enacts,  "  that  if  any  person  or  persons  within 
any  part  of  the  jurisdiction  of  the  United  States  as  aforesaid, 
shall  receive,  or  buy  any  goods  or  chattels,  that  shall  be  felo- 
niously taken  or  stolen  from  any  other  person,  knowing  the 
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same  to  be  stolen,  or  shall  receive,  harbour,  or  conceal  any  Ch.  214. 
felons  or  thieves,  knowing  them  to  be  so,  he  or  they  being  of    Art.  2. 
either  of  the  said  offences  legally  convicted,  shall  be  liable  to 
the  like  punishments  as  in  the  case  of  larceny  before  pre- 
scribed."   (No  mention  in  these  acts  of  the  value  of  the 
goods  stolen.) 

$  3.  The  4th  sect,  of  this  act  enacts,  "  if  any  citizen  or  Act  of  Con- 
other  person  shall  go  into  any  town,  settlement,  or  territory,  grew,  Marck 
belonging  or  secured  by  treaty  with  the  United  States,  to  any  **» 1802' 
nation  or  tribe  of  Indians,  and  shall  there  commit  robbery, 
larceny,  trespass,  or  any  other  crime,  against  the  person  or 
property  of  any  friendly  Indian  or  Indians,  which  would  be 
punishable  if  committed  within  the  jurisdiction  of  any  State 
against  a  citizen  of  the  United  States ;  or  unauthorized  by 
law,  and  with  hostile  intention,  shall  be  found  on  any  Indian 
land,  such  offender"  forfeits  not  above  $100,  and  imprison- 
ment not  above  twelve  months ;  and  when  property  is  taken 
or  destroyed,  forfeits  to  the  Indian,  the  owner  of  it,  twice  the 
value  of  it ;  and  what  the  offender  is  unable  to  pay,  is  to  be 
paid  out  of  the  treasury  of  the  United  States, — provided 
neither  the  Indian  or  bis  nation  seek  private  revenge,  or  at- 
tempt satisfaction  by  force. 

$  4.  Sect.  14  enacts,  "  if  any  Indian  or  Indians  belonging 
to  any  tribe  in  amity  with  the  United  States,  shall  come  over 
or  across  the  said  boundary  line,  (between  them  and  the 
white  people,)  into  any  State  or  Territory  inhabited  by  citi- 
zens of  the  United  States,  and  there  take,  steal,  or  destroy 
any  horse,  horses,  or  other  property  belonging  to  any  citizen 
or  inhabitant  of  the  United  States,  or  of  either  of  the  territo- 
rial districts  of  the  United  States,  or  shall  commit  any  murder, 
violence,  or  outrage,  upon  any  such  citizen  or  inhabitant," — 
such  citizen  or  inhabitant  must  apply  to  the  agent  of  the 
United  States,  who,  on  having  proper  document  and  instruc- 
tions, must  apply  to  the  nation  or  tribe  of  the  offender  for 
satisfaction ;  and  if  this  be  denied  a  year,  then  to  make 
return  of  bis  doings  to  the  President,  and  all  papers  Sic.,  that 
proper  steps  may  be  taken  ;  and  in  the  meantime,  the  United 
States  guarantee  indemnity  to  the  citizen  oic.  injured,  who 
shall  not  seek  private  satisfaction  &zc. 

§  5.  By  art.  26,  for  the  government  of  the  navy  of  the  Act  of  Con- 
United  States,  it  is  provided,  "  any  theft  not  exceeding  $20,  gj"^1 
may  be  punished  at  the  discretion  of  the  captain,  and  above  ' 
that  sum  as  a  court-martial  shall  direct. 

$  6.  Very  few  decisions  have  ever  been  made  upon  these 
acts  of  Congress  ;  but  it  will  be  observed,  they  do  not  define 
larceny.  Sect.  16,  act,  April  30,  1789,  speaks  of  taking, 
vrith  intent  to  ttealy  the  personal  goods  of  another.  And  sect.  17 
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Art.  3. 


2  Johns.  R. 
477,  The 
People  r. 


Mass.  Act, 
March  16, 
1806. " 
Punishment 
for  larceny, 
Maine  Act, 
ch,  7— 
Kentucky 
Act  of  Dec. 
19,  1801,  s. 
14,  15,  16, 
17,  stealing; 
stolen.  Third 


considers  this  stealing  felonious.  Both  punish  accessaries, 
though  not  expressly  by  that  name.  In  practice  on  these 
statutes  it  is  clear  we  must  resort  to  the  definitions  of  the  com- 
mon law  to  ascertain  what  is  a  taking ;  what  is  an  intent  to 
steal ;  what  is  a  felonious  taking ;  what  are  personal  goods, 
and  what  are  those  of  another ;  and  it  is  best  to  leave  these 
definitions  and  the  construction  of  the  different  parts  of  these 
acts  to  judicial  decisions,  as  cases  may  arise  and  be  judicially 
examined.  No  doubt  questions  very  interesting  will  arise,  as 
in  Clary's  case,  Ch.  206,  a.  7,  as  to  what  places  and  crimes 
are,  or  are  not  within  the  exclusive  jurisdiction  of  the  United 
States,  as  well  as  in  regard  to  what  is  larceny  &c. 

§  7.  Theft  committed  in  one  State  cannot  be  tried  in  an- 
other, though  the  goods  stolen  be  carried  from  the  former  into 
the  latter  by  the  thief,  as  in  the  case  of  the  horse  &c.,  Ch. 
104,  a.  10,  s.  11,  for  the  court  in  New  York  thought  the 
offence  in  such  case  does  not  accompany  the  possession  of  the 
thing  stolen,  as  it  does  in  a  case  where  a  thing  is  stolen  in  one 
county  and  the  thief  is  found  with  the  property  in  another 
county.  The  court  in  New  York  cited  2  East's  C.  L.  774, 
which  respects  the  common  doctrine  as  to  counties,  but  has 
no  relation  to  different  States.  Supreme  Judicial  Court  of 
Massachusetts  does  not  allow  this  distinction ;  see  Andrews' 
case,  2  Mass.  R.  14,  31.  This  case  was  much  considered  ; 
the  one  in  New  York  but  very  little, — no  arguments  of  the 
counsel  or  of  the  court  appear. 

Art.  3.  Massachusetts  statutes  as  to  larceny, 

§  1.  As  this  State  ever  has  had  statutes  of  her  own  to 
punish  larceny,  receiving  stolen  goods,  and  the  like,  every  idea 
is  excluded  of  the  adoption  of  British  statutes  on  this  subject, 
though  we  have  always  adopted  the  principles  and  explana- 
tions of  the  common  law  in  regard  to  it,  as  far  as  consistent 
with  our  own  constitutions  and  statutes.  Our  statutes  have 
been  often  revised  and  enlarged  on  this  subject,  and  to  have 
correct  ideas  of  them  it  may  be  best  to  state,  in  substance, 
the  last  revising  and  now  existing  acts,  and  very  briefly  trace 
them  back  to  their  origin. 

$  2.  Sect.  1  of  this  act  enacts,  "  that  any  person  who  shall 
feloniously  steal,  take,  and  carry  away  of  the  property  of  an- 
other, any  money,  goods,  or  chattels,  or  any  bond,  or  promis- 
sory note,  bill  of  exchange,  or  other  bill,  order,  or  certificate, 
or  any  book  of  accounts  for  or  respecting  any  money  or  goods 
due,  or  becoming  due  and  payable,  or  to  be  delivered,  or  any 
deed  or  writing  containing  a  conveyance  of  lands,  or  other 
real  estate,  or  any  other  valuable  contract  remaining  in  force, 

s.  18,  receiving  stolen  goods ;  punishment,  penitentiary,  and  value  of  the  things 
offence,  in  stealing  a  hog,  shoat,  or  pig,  is  felony.  Virg.  Body  of  Laws,  p.  £66». 
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or  any  receipt,  release,  or  defeasance,  or  any  writ,  process,  or  0v»  214. 
pubjic  record,  shall  be  deemed  guilty  of  the  crime  of  larceny  ;  Art.  3. 
and  every  such  offender,  and  any  person  present  aiding  and  v^v^> 
abetting  in  any  such  larceny,  or  accessary  thereto  before  the 
fact,  by  counselling,  hiring,  or  otherwise  procuring  the  same 
to  be  done,  who  before  any  court  having  jurisdiction  thereof, 
shall  be  duly  convicted  of  either  of  the  felonies  or  offences 
aforesaid,  shall  be  punished,  when  the  money,  goods,  or  other 
article  or  articles  stolen,  shall  not  exceed  in  amount  or  value 
the  sum  of  one  hundred  dollars,  by  solitary  imprisonment  for 
a  term  not  exceeding  six  months,  and  by  confinement  after- 
wards to  hard  labour  for  a  term  not  exceeding  one  year,  or 
by  fine  not  exceeding  one  hundred  dollars,  and  imprisonment 
in  the  common  gaol  for  a  term  not  exceeding  one  year ;  and 
when  the  money,  goods,  or  other  article  or  articles  stolen, 
shall  exceed  in  amount  or  value  the  sum  of  one  hundred  dol- 
lars, then  by  solitary  imprisonment  for  a  term  not  exceeding 
one  year,  and  by  confinement  afterwards  to  hard  labour  for  a 
term  not  exceeding  three  years,  to  be  ordered  by  the  court 
before  whom  the  conviction  may  be,  according  to  the  degree 
and  aggravation  of  the  offence." 

§  3.  Sect.  2  provides,  the  Supreme  Judicial  Court  shall  Jurisdictions 
have  exclusive  jurisdiction  of  all  larcenies,  where  the  property  Jo^b* 
stolen  shall  be  alleged  to  exceed  $100  in  value,  and  concurrent 
jurisdiction  with  the  Common  Pleas  and  Municipal  Court  in 
Boston  where  under  $100  in  value.  And  each  justice  of  the 
peace  has  jurisdiction  where  the  same  does  not  exceed  in 
value  $5 ;  and  any  one  convicted  in  the  Common  Pleas  or 
Boston  Municipal  Court  of  any  larceny,  as  principal  or  acces- 
sary, before  or  after  the  fact,  may  be  punished  by  fine  not 
above  $100,  and  imprisonment  in  the  common  gaol  not  above 
a  year,  one  or  both.  And  any  person  convicted  before  a  jus- 
tice of  die  peace  of  any  larceny,  as  principal  or  accessary, 
before  or  after  the  fact,  may  be  punished  by  fine  not  exceeding 
$5,  and  imprisonment  in  the  common  gaol  not  above  twenty 
days,  one  or  both. 

§  4.  Sect.  3,  punishes  a  "  person  having  been  before  con-  Two  or  mora 
victed  of  the  crime  of  larceny,  or  as  accessary  thereto  before  ,arccnies- 
the  fact,"  who  afterwards  shall  commit,  or  be  a  like  accessary 
to  another  larceny,  and  duly  convicted  thereof  in  the  Supreme 
Judicial  Court ;  or  any  person  convicted  before  that  court  at 
one  and  the  same  terra  thereof,  as  principal  or  as  accessary 
before  the  fact,  in  three  distinct  larcenies,  as  a  common  and 
notorious  thief,  by  solitary  imprisonment  not  above  a  year,  and 
hard  labour  not  less  than  three  or  above  fifteen  years. 

§  5.  Sect.  4  enacts,  "  that  if  any  person  in  the  night-time  Larceny  in 
shall  break  and  enter  any  shop,  warehouse,  or  office,  not  ad-  Jj" '£^tn ' 
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house  in  the 
night  without 
breaking  fee. 


Larceny  ia 
the  day  time 
in  a  house 


Assault  and 


Other 


Assault  with 
intent  to 


joining  to  or  occupied  with  a  dwelling-house,  or  any  ship  or 
vessel  lying  within  the  body  of  the  county,  and  shall  there 
commit  a  larceny,"  such  offender,  aiders,  fee.  accessaries  be- 
fore the  fact,  shall  be  punished  by  solitary  imprisonment  not 
above  a  year,  and  hard  labour  not  above  fifteen  years. 

6.  Sect.  5  enacts,  "  that  if  any  person  in  the  night-time 
shall  enter  without  breaking,  or  in  the  day-time  shall  break 
and  enter  any  dwelling-house,  or  out-bouses  thereto  adjoining 
or  occupied  therewith,  or  any  office,  shop,  warehouse,  ship  or 
vessel,  as  aforesaid,  the  owner  or  other  person  being  therein 
and  put  in  fear,"  such  offender,  aiders,  fee.  and  accessaries, 
before  the  fact,  shall  be  punished  by  solitary  imprisonment  not 
above  a  year,  and  hard  labour  not  above  ten  years. 

§  7.  Sect.  6  enacts,  "  that  if  any  person  in  the  day-time 
shall  commit  any  larceny,  in  any  dwelling-bouse,  office,  shop, 
warehouse,  ship,  or  vessel,  as  aforesaid,  or  in  the  night-time 
shall  break  and  enter  any  church,  meeting-house,  court-house, 
town-house,  college,  or  academy,  or  other  building  erected  for 
public  uses,  or  any  mill,  malt-house,  store,  barn,  or  stable, 
and  shall  commit  any  larceny  therein,"  or  be  aiding  fee.  or 
accessary  before  the  fact,  he  shall  be  punished  by  solitary  im- 
prisonment not  above  six  months,  and  hard  labour  not  above 
five  years. 

$  8.  Sect.  7  enacts,  "  that  any  person  who  shall,  by  force 
and  violence,  or  by  other  assault,  and  putting  in  fear,  feloni- 
ously steal,  rob,  and  take  from  the  person  of  another  any 
money,  goods,  bank-note,  bill  of  exchange,  or  other  negotia- 
ble bill,  note,  or  order,  due  or  in  force,  or  any  other  property 
which  may  be  the  subject  of  larceny,  shall  be  adjudged  guilty 
of  the  crime  of  robbery  ;  and  every  such  offender,  and  any 
person  present,  aiding  and  abetting  in  the  commission  of  such 
felony,  or  accessary  thereto  before  the  fact,  by  consulting, 
hiring,  or  procuring  the  same  to  be  done,  who  in  the  Supreme 
Judicial  Court  shall  be  duly  convicted  of  either  of  the  felonies 
or  offences  aforesaid,  shall  be  punished  by  solitary  imprison- 
ment for  such  term,  not  exceeding  two  years,  and  by  confine* 
ment  afterwards  to  hard  labour  for  life." 

^  9.  Sect.  8  enacts,  «« that  if  any  person  shall  commit  any 
other  larceny  from  the  person  of  another,  either  by  openly 
and  violently,  or  privily  and  fraudulently,  every  such  offen- 
der," his  aiders  fee.  or  accessary  before  the  fact,  shall  be 
punished  by  solitary  imprisonment,  not  above  a  year,  and  hard 
labour  not  above  five  years. 

§  10.  Sect.  9  enacts,  "that  if  any  person  with  a  dangerous 
weapon,  or  other  actual  violence,  and  with  intent  to  rob  or 
steal,  in  manner  aforesaid,  shall  assault  another,  every  such 
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offender,"  his  aiders,  and  accessaries  before  the  fact,  shall  be  Ch.  214. 
deemed  felonious  assaulters,  aod  punished  as  aforesaid  &c.       Art.  3. 

§11.  Sect.  10  enacts,  "  that  if  any  person  shall  knowingly  n*^v~^> 
harbour,  conceal,  or  maintain  any  principal  felon,  or  accessary  Concealing  a 
before  the  fact,  in  any  robbery  or  larceny  committed  in  any  Cejv?ng*stoi- 
manner  aforesaid,  or  shall  receive,  or  shall  aid  in  concealing,  en  goods, 
any  money,  goods,  or  other  articles  stolen  as  aforesaid,  know- 
ing; the  same  to  have  been  so  stolen  in  any  such  manner  as  afore- 
said, every  such  offender  upon  due  conviction  of  either  of  the 
offences  aforesaid,  shall  be  deemed  an  accessary  after  the 
fact  to  the  same  robbery  or  larceny     punishable  by  solitary 
imprisonment  not  above  six  months,  by  hard  labour  not  above 
three  years,  or  by  6ne  not  above  $500,  and  imprisonment  in 
the  common  gaol  not  above  three  years,  or  either  of  them. 
§12.  Section  11  enacts,  and  any  such  receiver  of  stolen  How  one  is 


goods  may  be  prosecuted  therefor,  for  a  misdemeanor,  though  f 
the  principal  felon  may  not  have  been  prosecuted  or  convict-  stolen  goods? 
ed ;  and  the  punishment  is  as  of  an  accessary  after  the  fact. 

§13.  Section  1 9  provides,  if  one  be  convicted  of  receiving  Receiving 
stolen  goods,  and  afterwards  knowingly  receive  stolen  goods,  or  ^o'rTuiati 
lid  in  concealing  them  ;  or  if  one  in  the  same  term  of  the  Su-  0nce. 
preme  Judicial  Court  be  convicted  in  three  distinct  acts  of 
receiving  or  concealing  stolen  goods,  he  shall  be  deemed  a 
common  receiver  of  stolen  goods,  and  be  punished  by  solitary 
prison  me nt  not  above  a  year,  and  by  hard  labour  not  less 

three  nor  above  ten  years. 
$  14.  Section  13  enacts,  "  that  when  any  person  convicted  First ,convie- 
for  the  first  offence  as  a  receiver  of  stolen  goods,  or  as  acces-  J£.".°f  JjJ^ 
sary  after  the  fact,  in  any  simple  larceny,  and  not  adjudged  to  en  Vgoods.° 
be  a  common  receiver  of  stolen  goods,  shall  make  satisfaction 
Id  the  party  injured  by  such  larceny,  to  the  full  amount  of 
the  money,  goods,  or  articles,  stolen  and  not  restored/1  the 
court  shall  exempt  such  receiver  or  accessary  from  the  penal- 
ty of  confinement  to  hard  labour. 

^15.   Section  14  makes  provision  for  recompensing  the  Prosecutor  to 
prosecutor,  after  conviction.  Court  may  make  him  a  reasonable  ^r 
allowance,  at  their  discretion,  not  exceeding  his  actual  expen- 
ses, and  a  reasonable  allowance  for  his  time  and  trouble,  to 
be  paid  out  of  the  county  treasury,  to  be  reimbursed  to  it  by 
the  State. 

$  16.  Section  15  ;  this  section  provides,  whenever  an  offi-  Officerarrest- 
cer  arrests  the  person  charged  with  larceny,  as  he  is  directed  [o^ure^ule 
to  do,  he  is  to  secure  the  goods  alleged  to  be  stolen,  found  in  property 
possession  of  the  accused  person,  or  waived  .by  him  or  her,  JjJJljj10  1,0 
in  flying  from  justice ;  and  make  an  inventory  of  them,  and 
annexed  to  the  officer's  return.    Owner  getting  a  conviction 
fcc.,  has  his  goods  restored  immediately  after  conviction. 
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Ch.  214.     Sect.  16  provides,  when  the  convict  is  sentenced  to  hard  labouf, 
Art.  3.    the  person  stolen  from  is  to  be  indemnified  out  of  his  earnings  ; 
\^v^kJ  and  if  committed  to  the  common  gaot,  in  execution,  then  to  be 
'  Owner  how   ordered  to  pay  such  person  the  full  amount  stolen,  and  not  res- 
ile CIDni  6     tored  or  satisfied  ;  and  if  not  able  to  make  this  satisfaction, 
then  by  service  &c. ; — not  to  be  held  in  gaol  above  thirty  days 
&tc.  ;  costs  to  be  paid  by  service,  in  certain  cases,  lac.  &c. 
Mass.  Act,        Larcenies  at  Jires,  by  the  4th  section  of  this  act,  are  pun- 
Mar. 10, 1797.  jshed*  as  other  larcenies  are.    And  persons  are  deemed  guilty 
of  larceny,  who,  at  fires,  receive  goods  or  take  them,  the 
property  of  others,  and  who  do  not  return  them  or  make  them 
known  in  the  manner  specified. 

§  17.  On  examining  the  statutes,  largely  cited  in  this  chap- 
ter, and  which  in  practice  will  be  the  grounds  of  numerous 
prosecutions,  it  will  be  observed  that  those  of  them  passed  by 
Congress  are  entirely  new,  having  their  origin  solely  under  the 
Constitution  of  the  United  States ;  that  though  the  statute  of 
Massachusetts,  passed  in  March,  1805,  is  generally  a  revision 
of  the  act  passed  in  1785,  and  of  one  passed  March  9,  1785, 
to  punish  robbery,  yet  this  act  of  1805,  contains  some  new 
provisions  and  distinctions  ;  that  though  the  acts  of  1785,  are 
generally  revisions  of  the  Provincial  acts  on  these  subjects, 
passed  1692,  1711,  1716,  1736,  and  1761,  yet  also  these 
acts  last  passed  contain  provisions  the  former  did  not ;  and 
though  these  Province  acts  are  generally  revisions  of  those  of 
the  Colony,  yet  these  latter  contained  but  a  part  of  the  pro- 
visions and  distinctions  of  the  former.  This  generally  has 
been  the  case  in  the  revisions  of  our  laws.  Every  revision, 
almost  of  them,  on  any  subject,  has  made  them  more  volu- 
minous. »  Nor  have  any  of  our  statutes  made  a  distinction  as 
to  grand  or  petty  larceny,  or  goods  stolen,  of  a  value  over  or 
under  12d.  In  the  English  books  the  nature  of  both  is  the 
same,  and  in  them  the  difference  is  only  as  to  the  punish- 
ment. 

In  these  statutes  there  will  be  observed  several  expressions, 
the  subjects  of  numerous  and  important  decisions  in  the  Eng- 
lish books,  to  which  those  decisions  will  usefully  apply  in  the 
United  States ;  such  as,  "  intent  to  steal  ;"  "  the  personal 
4  goods  of  another  ;"  "  feloniously  taken  or  stolen  ;"  "  feloni- 

ously take  and  carry  away,"  "nighttime;"  "  dwelling-house," 
»  and  out-buildings,  parcel  thereof ;  "  and  put  in  fear  ;"  "  force 

and  violence  ;"  "  and  putting  in  fear ;"  "  from  the  person  of 
another  j"  receiving  stolen  goods.  Though  this  long  act  is  cit- 
ed, and  is  all  statute  law,  it  may  be  usefully  cited  as  including 
almost  all  the  distinctions  that  can  arise  in  cases  of  larceny, 
and  as,  in  fact,  a  valuable  abridgment  of  the  common  law  ca- 
ses as  to  houses  and  other  buildings,  and  different  vessels  &c., 
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and  different  kinds  of  property,  the  subject  of  theft,  and  the  Ch.  214. 
various  situations  of  it  when  stolen  ;  also  receiving  stolen    Art.  4. 
goods,  several  grades  of  punishment,  &c.  v-^*v-^/ 
Art.  4.  American  adjudged  cases, 

§  1.  This  was  an  indictment  against  the  defts.,  for  that  they  *  Mass  R 
feloniously  broke  and  entered  the  dwelling-house  of  J.  Colby,  monweBjth». 
and  feloniously  stole,  among  other  things,  thirty  Spanish  mil-  Smith  b  at. 
led  dollars,  against  the  form  of  the  statute  Sec.     He  was  ac- 
quitted of  all  but  the  simple  larceny.    Judgment  was  arrested 
as  to  the  money,  because  the  value  of  it  was  not  laid  in  the 
indictment ;  it  was  amended  by  consent. 

§  2.  The  indictment  came  up  on  an  appeal,  and  the  court  l  Mass.  R. 
was  of  opinion  that  the  indictment  for  larceny,  alleging  that  ^^JjjJJj^ 

the  deft,  stole  "  a  bank-note  of  the  value  of  ,  of  the  Richards.  * 

goods  and  chattels  of  is  sufficient  without  a  more 

particular  description  of  the  note. 

§3.  This  was  an  indictment  against  Trimmer  and  wife,  and  l  Maw.  R. 
Patience  Whitney,  for  breaking  &c.  a  "  store  with  intent  to  J*ii«5h». 
steal,  and  stealing  fee.,  on  the  statute."     Held,  the  wife  was  Trimmer 
not  chargeable  for  a  larceny  jointly  with  her  husband  :  2.  &  al. 
That  removing  a  plank  loose,  and  not  fixed  to  the  freehold,  in 
a  partition  wall  of  a  building,  is  not  a  breaking  within  the 
statute.     JVW/e  prosequi,  as  to  the  wife.     The  indictment 
amended  by  consent.    See  East's  C.  L.  558,  559. 

§  4.  In  this  case  goods  were  stolen  in  New  Hampshire  and  2  Mass.  R.14, 
brought  into  Massachusetts.    The  court  held,  an  indictment  ^JJijjJ0"  \n. 
lay  against  a  receiver  of  them  here.     And  the  receiver  was  drews. 
sentenced  to  pay  the  treble  value.     See  1  Hal.  P.  C.  507, 
carrying  into  another  county  is  as  a  new  caption. 

§  5.  The  deft,  was  indicted  for  receiving  stolen  goods,  the  *  >,ass  R- 
property  of  A.    To  this  indictment  the  deft,  pleaded  in  bar  a  ro0nweaUh 
former  indictment,  conviction,  and  judgment,  for  receiving  Andrews, 
stolen  goods,  the  property  of  B ;  and  alleged,  that  the  two 
parcels  were  received  by  him  of  the  same  person  at  the  same 
time,  and  in  the  same  package,  and  that  the  act  of  receiving 
them  was  one  and  the  same.    This  plea  was  adjudged  insuf- 
ficient.   The  court  never  recommend  a  nolle  prosequi  to  the 
government's  counsel  but  at  their  instance.    This  decision  , 
seems  to  have  been  on  the  ground,  that  the  receiving  of  goods 
stolen  by  one  of  (wo  distinct  persons  makes  two  distinct  of- 
fences, though  the  goods  were  stolen  by  one  act,  at  one  time ; 
for  being  stolen  from  two  persons,  each  having  separate  prop- 
erty, the  thief  is  guilty  of  two  crimes.    As  if  the  watch  of  A 
and  the  watch  of  B  are  both  in  one  box,  and  C  by  one  and 
the  same  act  steals  them  both,  he  is  guilty  of  two  distinct 
crimes. 
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Ch.  214.     ^  6.  The  deft,  was  indicted  as  accessary  ;  and  the  indict* 
Art.  4.    ment  stated  the  larceny  of  the  principal,  and  that  the  deft. 
\-^v-^>  knowingly  received  his  stolen  goods,  feloniously,  from  Tuttle, 
i^c  R     ^e  l*"e*»  m^  k°*  him  in  his  felony.    Judgment  arrest- 

monweaUhr.  e<*>  because  it  was  not  stated  that  Tuttle,  the  thief,  had  been 
Andrews.  convicted ;  and  the  jury  found  especially  they  had  no  evidence 
he  was  ever  convicted  ;  but  found  the  deft,  guilty  of  the  charge 
in  the  indictment,  if  he  could,  by  law,  be  convicted  as  acces— 
sary  before  the  principal  thief  was  convicted  ;  and  if  not,  then 
they  acquitted  the  deft.  The  court  said,  by  the  common  law, 
no  accessary  can  be  tried  and  convicted  until  after  the  princi- 
pal is  convicted  or  outlawed,  and  this  proved  to  the  jury  ;  or 
unless  the  principal  be  charged  in  the  same  indictment  with 
the  accessary,  and  tried  at  the  same  time,  when  the  jury  first 
6nds  the  principal  guilty,  then  proceed  against  the  accessary  ; 
the  only  exception  is,  when  he  requests  first  to  be  tried  ;  and 
then,  on  conviction,  there  can  be  no  judgment  till  the  princi- 
pal is  found  guilty :  that  our  legislature  had  adopted  the 
principle  of  1  Anne,  c.  9,  s.  2,  which  provides,  that  when  the 
principal  could  not  be  taken  or  prosecuted,  the  receiver  of 
stolen  goods  might  be  prosecuted  and  punished  for  a  misde- 
meanor ;  that  the  receiver  must  be  prosecuted  as  accessary, 
unless  the  principal  be  not  known  or  prosecuted.  So  are  the 
forms,  and  here  the  deft,  is  indicted  as  accessary.  No  alle- 
gation the  principal  is  not  known  or  prosecuted,  necessary  to 
a  prosecution  of  the  receiver,  as  for  a  misdemeaoor.  A  si* 
lent  submission,  by  the  deft.,  to  atrial,  was  not  a  waiver  of  his 
right. 

4  Mass.  R.  $  7.  The  deft,  was  indicted  of  larceny,  in  stealing  two  pie- 
580,  com  ces  of  cloth,  alleged  to  be  the  property  of  one  Willis.  And 
Brown"  tee  *'  tne  P°rat  decided  was,  if  oue  to  whom  a  waggon  load  of  goods, 
a.  6.  consisting  of  several  packages,  is  delivered  to  be  transported 

from  one  place  to  another,  fraudulently  taking  away  one  of 
the  packages,  such  taking  is  felony,  though  the  whole  package 
is  taken  without  breaking  it.  And  Parsons  C.  J.  said,  "  all 
the  goods  in  the  waggon  were  delivered  to  him  (deft.)  as  one 
mass  or  body,  and  his  taking  away  one  of  the  packages  was  a 
separating  a  part  from  the  whole,  and  thus  was  determined  the 
supposed  privity  of  contract ;  for  the  contract  with  him  was  not 
to  carry  the  several  packages  of  which  the  load  was  compos- 
ed, but  to  carry  the  load  to  Sudbury  in  the  state  in  which  it 
was  delivered  to  him."  [He  was  a  man  hired  on  the  road  by 
Willis,  the  waggoner,  to  drive  the  team.]  Thus  far  Brown 
was  viewed  as  a  common  carrier.  But  the  Chief  Justice  said 
he  was  not  one,  but  a  man  servant  to  Willis,  the  carrier,  to 
drive  his  team,  and  so  inferred  Brown  had  no  special  proper- 
ty in  the  goods  &c. 
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§  8.  This  was  an  indictment  for  a  robbery.    It  was  alleged  Ch.  214. 
in  it  that  the  deft,  with  force  and  arms,  in  the  public  highway,    Art,  5. 
feloniously  assaulted  one  Peter  Tracy,  and  one  silver  watch  v^v>^ 
and  watch-key  of  his  goods  be.  from  the  person  and  against  g.JJ^jJ" 
the  will  of  the  said  Peter,  in  the  highway  aforesaid,  by  force  monweaith  »• 
and  violence,  did  steal,  rob,  take,  and  carry  away,  against  the  Humphries, 
form  of  the  statute,  omitting  the  usual  words  &c.  putting  in 
fear.    Held,  this  was  robbery,  and  well  enough  described  ; 
was  according  to  statute  of  March  16,  1806,  s.  7,  (c.  142,) 
for  though  these  words,  putting  in  fear,  are  in  this  section, 
they  do  not  apply  to  a  case  of  actual  violence. 

I  9.  Held,  the  party  from  whom  goods  have  been  stolen  is  ^  Mass,  R.30, 
a  competent  witness,  on  the  trial  of  the  offender,  as  to  any  wea]th  r. 
facts  within  his  knowledge.   See  1  Phil.  Evid.  92  be.  Mouiton. 

§  10.  In  this  case  the  deft.,  indicted  for  a  larceny,  stood  •  Mass- 
mute  on  his  arraignment.    The  court  impannelled  a  jury,  ^nweaUhv. 
who  returned  their  verdict  that  he  stood  mute,  fraudulently,  Moore, 
wilfully,  and  obstinately.    He  was  sentenced  as  on  a  convic- 
tion.   Like  inquiry,  13  Mass.  R.  299 ;  party  remanded  to 
prison case,  murder. 

^11.  Not  larceny  nor  any  criminal  offence  &c.  to  take  6  John*.  R. 
away  from  another  person  a  letter  of  no  intrinsic  value,  nor  JjJJJ^* 
importing  any  property  in  possession,  in  the  person  from  whom 
taken. 

$  12.  The  deft,  was  indicted  for  highway  robbery ;  plea,  »  Mass.  R. 
not  guilty.    Upon  the  trial  the  jury  could  not  agree,  and  said  ^meSth  v. 
it  was  probable  they  should  not  agree  on  a  verdict ;  ,a  juror  Bowdea. 
was  withdrawn  from  the  pannel  without  the  deft's.  consent, 
and  the  jury  was  discharged  of  the  prisoner,  and  he  was  re- 
manded to  prison.    Afterwards,  in  the  same  term,  he  was 
tried  and  convicted  by  another  jury  ;  and  the  conviction  was 
bolden  to  be  good. 

^  13.  In  this  case  Rowell  was  convicted  of  larceny  in  the  Eisei,Nov. 
sessions,  and  claimed  an  appeal ;  but  not  having  sureties,  J^SiS^ 
judgment  was  given  against  him.  By  an  act  of  the  legislature,  wealth  v. 
his  appeal  was  allowed.    His  attorney  entered  his  appeal Rowell. 
he  did  not  appear,  but  because  imprisoned  in  New  Hampshire 
he  was  not  defaulted  by  consent  of  the  State's  attorney ;  but 
was  defaulted  on  his  recognisance,  and  scire  facias  stayed  to 
June  term  ;  but  altered,  and  his  appearance  entered  by  his  at- 
torney by  such  consent,  and  continued. 

Getting  possession  of  goods  lucri  causa,  by  art  and  con- 
trivance or  conspiracy,  is  felony  and  larceny.  Ch.  200,  a.  1. 
s.  13. 

Abt.  5.  Several  English  cases  as  to  what  is  larceny  or 
^  1.  It  will  be  observed  this  is  a  very  material  inquiry,  as 


■ 
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§ 

Ch.  214.  our  statutes  do  not  define  it.   And  sect.  8,  Mass.  act  provides, 
Art.  5.    if  any  person  shall  commit  any  other  larceny  &c.  leaving 
V^"V"%J  larceny  to  be  ascertained  by  the  rules  of  the  common  law, 

mainly,  as  most  cases  on  these  statutes  are. 
Loin,  aoi.        §  2.  In  this  case  goods  were  sold  and  earnest  paid,  but  not 
removed.    Held,  if  a  person  take  out  some  of  them  before 
actual  delivery  to  the  buyer,  or  to  any  to  convey  to  him,  this 
is  larceny  ;  because  after  the  sale  is  completed  and  earnest 
paid,  the  possession  of  the  seller  is  that  of  the  buyer. 
Leach,  264,       §  3.  The  removal  of  a  parcel  of  goods  from  one  end  of  the 
VaPt,6rcCLJe"  waSSon  10  tne  other,  with  an  intent  to  steal,  amounts  to  a  lar- 
&-»?.— Leach,  ceny.    But  where  a  bale  of  goods  was  raised,  and  placed  its 
204.— 4  Bi.    eod  in  a  perpendicular  posture,  this  was  thought  not  to  be  a 
Soles ^"-^  sufficient  carrying  away,  there  not  being  a  complete  removal 
1  Hale,  606.   frqm  the  space  it  before  occupied.    And  where  a  man  was 
"^J^'2*6'  stopped,  and  ordered  by  the  prisoner  to  put  down  upon  the 
crsc— East's  ground  a  parcel,  which  he  was  carrying  away,  but  which  the 
c.  L.  567.     prisoner  did  not  afterwards  take  up,  this  was  held  not  a  suffi- 
cient asportation  to  complete  the  crime. 
Chris  Notes,      ^  4.  Now  in  every  case  the  judges  determine  that  the 
K-EaS's    VT0?ertY  of  the  master  delivered  by  him  into  the  custody  of 
C.'l.  i  16,    the  servant,  still  remains  in  the  possession  of  the  master,  and 
- ».  14, 16.      if  it  is  embezzled  by  the  servant,  or  converted  to  his  use,  he 
is  guilty  of  felony.   See  Brown's  case, 
l  Hate's  P.       §  5.  But  if  a  man  deliver  a  bond  to  his  servant  to  receive 
Co***  CClt"       momes  ^ue  00      or  delivers  him  goods  to  sell,  and  he 
106.— -East  s  accordingly  sells,  and  receives  the  money,  and  carries  it  away 
C.  L.  c.  16,    animo  furandi,  this  is  not  felony  or  larceny.  So  if  he  receives 
*• 16' 17'       his  master's  rents,  for  he  has  not  the  money  by  his  delivery, 

nor  was  it  ever  in  his  possession, 
l  Hale's  P.       $  6.  But  if  A  deliver  the  key  of  his  chamber  to  B,  who 
C.  606, 606 ;  unlocks  it,  and  animo  furandi,  takes  A's  goods,  this  is  felony 
IV\  9.W        and  Greeny,  for  he  takes  them,  and  they  are  not  delivered  to 
him.    And  so  if  one  takes  a  piece  of  plate  set  before  him  to 
drink  out  of  in  a  tavern  &c,  this  is  felony ;  for  he  has  only 
Cites  Dalt.    liberty  to  use  it,  not  a  possession  by  delivery.    So  of  an  ap- 
c' 102,         prentice  who  feloniously  embezzles  his  'master's  goods  or 
money  out  of  his  shop ;  for  he  has  no  such  possession  dr 
'  any  special  property  ;  his  possession  is  merely  that  of  his 

master. 

7.  If  A  take  B's  goods,  and  is  excused  felony,  because 
Ae  Jinds  them,  he  must  really  believe  he  finds  them,  and  in 
fact  tbey  must  be  found  ;  and  the  finding  must  not  be  a  pre- 
i  Hale's  P. c.  tence  for  stealing  ;  hence  if  A  takes  a  waif  or  stray,  he  must 
606.  really  think  it  such  ;  and  if  A  finds  B's  goods  or  horse  where 

usually  placed,  and  takes  either,  animo  furandi,  it  is  felony, 
and  the  pretence  of  finding  is  no  excuse.   But  if  my  horse 
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stray  into  A's  ground,  and  he  takes  him  bond  fide  damage  Ch.  214. 
feasant,  though  without  right,  this  is  not  felony  or  larceny.    Art.  5. 
It  is  no  felleo  animo.    He  merely  asserts  a  right,  though  mis-  ^■^"v-^' 
taken ;  he  has  no  intention  to  make  the  horse  his.    So  if  A's 
sheep  stray  into  B's  flock,  and  he  by  mistake  shears  it,  this  is 
Dot  larceny,  but  is  evidence  of  it,  if  he  marks  this  sheep  with 
his  mark,  or  hides  it. 

§8.  Jf  A  steal  B's  horse,  and  afterwards  delivers  it  to  C,  i  Hale's  r. 
no  party  to  A's  iheft,  and  C  rides  him  away,  animo  furandi,  c.  607. 
he  is  no  felon  to  B,  because  A  stole  bim  from  B,  and  not 
stolen  by  C,  for  C  non  cepit ;  neither  is  C  a  felon  to  A,  for 
he  delivered  the  horse  to  C  ; — but  otherwise,  if  C  steal  the- 
horse  from  A.    In  this  case  C  is  a  felon  to  A  and  B  both  ; 
for  by  A's  theft,  B  lost  not  his  property,  nor  in  law  pos- 
session. 

$  9.  Must  be  animo  farandi,  as  well  as  a  cepit  et  asportavit, 
and  another's  personal  goods  ;  for,  says  Hale,  "  it  is  the  mind  _Eh^'s  c. 
that  makes  the  taking  of  another's  goods  to  be  a  felony,  or  a  L.  6&4  be 
bare  trespass  only."  But  as  the  intention  is  secret,  it  must  be 
judged  by  the  circumstances  of  the  fact.  These  are  to  be 
considered  thus  : — A  thinks  he  has  a  title  to  B's  horse,  or  a 
right  to  distrain  him,  and  so  seizes  him  ;  this  is  only  a  tres- 
pass, for  here  is  a  pretence  of  title.  But  it  may  be  a  trick  to 
cover  a  felony ;  and  "  the  ordinary  discovery  of  a  felonious 
intent  is  if  the  party  doth  it  secretly,  or  being  charged  with 
the  goods,  denies  it.  But  if  A  takes  B's  goods  away  openly 
before  him  or  other  persons,  (not  by  apparent  robbery,)  this 
is  evidence  of  trespass  only.  So  it  is  ii  A  have  a  horse  in  a 
common,  and  B's  cattle  there,  and  he  takes  A's  horse  to  rido 
after  them,  and  then  leaves  the  horse  in  the  common.  See  the 
case  of  the  plough  and  horse  hired  and  then  sold,  above. 

$  10.  When  may  this  animo  furandi  be  presumed  or  not. 
Hale  answers  above,  according  to  circumstances. 

East  has  made  some  critical  observations  on  this  point.  2  East,  635, 
He  lays  it  down,  generally,  that  whenever  the  property  of  a  6d7' 
man,  taken  from  him  without  his  knowledge  or  consent,  is 
found  upon  another,  it  is  incumbent  on  this  other  to  prove 
how  he  came  by  it ;  otherwise  the  presumption  is,  that  he  ob- 
tained it  feloniously.  This,  like  every  presumption,  is  strength- 
ened, or  weakened,  or  rebutted  by  concomitant  circumstances, 
too  numerous  in  the  nature  of  things  to  be  detailed.  Some  are 
the  length  of  time  from  losing  to  finding  the  property,  as  it  may 
furnish  more  or  less  doubt  as  to  the  identity  of  it ;  or  as  in  the 
meantime  it  may  have  often  changed  hands ;  or  as  it  may  in- 
crease the  difficulty  to  the  prisoner  of  accounting  how  he  came 
by  it ;  in  all  which  considerations,  that  of  the  nature  of  the 
property  must  generally  be  mingled  , — so  the  probability  he 

vol.  vii.  23 
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Cb.  214.  was  near  the  place  where  the  property  was  when  taken 
Art.  6.    away     so  his  conduct  at  the  time,  and  before,  and  after. 

But  merely  to  find  in  one's  possession  property  of  the  same 
kind  which  another  lost,  unless  lie  can  by  marks  or  other 
circumstances  satisfy  the  court  and  jury  of  its  identity,  is 
not  generally  sufficient  evidence  of  the  goods  having  been 
feloniously  obtained  ;  though  where  the  fact  is  very  recent, 
so  as  to  afford  reasonable  presumption  that  the  property  could 
not  have  been  acquired  in  any  other  manner,  the  court  is  war- 
ranted in  concluding  it  is  the  same,  unless  the  accused  can 
prove  the  contrary.  As  where  A  is  found  coming  out  of  B's 
barn,  and  upon  search,  corn  is  found  upon  him  of  the  same 
kind  with  what  was  in  the  barn,  this  is  pregnant  evidence 
of  guiU.  So  where  sugar  of  a  certain  kind  is  stolen  out 
of  a  vessel,  and  a  man  at  work  in  or  about  her  is  found  in 
possession  of  such  sugar,  of  which  be  gives  no  satisfactory 
1  Hale  »0  account»  lms  affords  presumptive  evidence  of  his  guilt.  But 
— Eaia:s  c.  Lord  Hale  says,  he  would  never  convict  a  person  of  stealing 
L.  667.  the  goods  of  one  unknown,  merely  because  he  would  not  give 
an  account  how  he  came  by  them ;  unless  due  proof  be  made 
that  a  felony  had  been  committed  of  those  goods.  The  fact  of 
concealment  is  but  corroborative  proof  of  stealing  them ;  and 
confession  drawn  from  one  is  not  proof  generally  ;  sec  art.  11. 
Art.  6.    Special  property, 

§  1 .  Larceny  may  be  of  it,  if  he  from  whom  the  goods  are 
taken,  has  only  special  property  in  them.    That  was  Brown's 
case  above,  the  goods  were  stated  to  be  the  goods  of  Willis 
the  carrier.    But  if  an  officer  attach  goods,  and  bail  them  to 
A,  on  his  receipt  to  restore  them  on  demand,  A  has  not  such 
property.  14  Mass.  R.  217,219. 
l  Hale's  P.       ^  2.  So  if  A  bails  goods  to  B  to  keep  for  him,  or  to  carry 
c.  613.        fot  hmj)  aD(i  b  js  robbed  of  them,  the  felon  may  be  indicted 
for  larceny  of  the  goods  of  A  or  B,  and  it  is  good  either  way, 
for  the  property  is  still  in  A,  yet  B  hath, the  possession,  and 
is  chargeable  to  A  if  the  goods  be  stolen,  and  has  the  property 
against  all  the  world  but  A.    But  the  goods  cannot  be  the 
the  goods  of  a  feme  covert ;  and  if  one  be  indicted  for  stealing 
her  goods,  he  must  be  acquitted,  but  then  he  may  indicted  for 
stealing  her  husband's  goods. 
1  Hale's  P.       $  3.  So  if  A  has  a  special  property  in  goods,  as  by  pledge 
c.  613  —     or  a  lease  for  years,  and  they  are  stolen,  they  must  be  sup- 
Jw^i  Ld.   P°se^  la  tne  indictment  the  goods  of  A.    So  if  he  has  a 
Raym.  89i),    special  property  as  bailiff; — so  cloth  in  a  tailor's  hands  • — — 


Carter  s  case.  j(  lne  owner  be  unknown.  And  generally  the  indictment  must 
state  to  whom  the  property  stolen  belongs,  and  from  whom 
taken. 
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§  4.  If  one  have  special  or  limited  property  in  goods  and  Ch.  214. 
the  possession,  he  cannot  commit  larceny  as  to  them,  for  in    Art.  6. 
this  case  he  cannot  feloniously  take  them,  "  and  regularly  a  v^-v-^/ 
man  cannot  commit  a  felony  of  the  goods  in  which  he  has  a  *^a,e  p- c- 
property." 

§  5.  Therefore,  if  a  clothier  deliver  yarn  to  a  weaver  and 
he  emhezzles  it  or  runs  away  with  it,  this  is  no  larceny  ;  for 
here  the  weaver  has  a  special  property  and  possession.  So  is 
the  case  of  the  carrier.  So  if  plate  be  delivered  to  a  gold- 
smith to  be  wrought,  and  he.  embezzles  it  or  runs  away  with  it, 
it  is  no  felony  or  larceny,  for  the  same  reason.  So  if  a  wo- 
man hire  a  room  furnished,  and  afterwards  carries  away  the 
furniture,  this  is  not  larceny,  for  she  during  the  lease  has  a 
special  property  in  it,  the  use  and  wear  of  it,  and  also  posses- 
sion. 

§  6.  So  if  A  and  B  are  joint-tenants,  or  tenants  in  common  1  Hale  P.  C. 
of  a  horse,  and  A  takes  him,  possibly  animo  furandi,  this  is  not  6W* 
larceny  ;  because  one  tenant  in  common  taking  the  whole 
does  only  what  he  may  lawfully  do, though  his  property  is  lim- 
ited.   See  Trover  &c.  where  such  special  property  is  stated 
in  various  cases. 

$  7.  So  if  A  takes  B's  cloth  and  makes  it  into  a  garment, 
B  may  take  it  with  the  trimmings  A  puts  on  it,  and  no  larce- 
ny, nor  even  trespass.  So  if  A  take  B's  cloth  and  embroiders 
it  with  silk  or  gold,  B  may  take  the  whole  garment  and  em- 
broidery, and  no  larceny  or  even  trespass,  for  B  acquires  a 
right  to  the  whole,  though  only  the  cloth  was  his.  So  if  A 
takes  the  hay  or  corn  of  B  and  mingles  it  with  his  own  heap 
&€.,  B  may  take  the  whole,  for  the  same  reason. 

6.  Restitution.     When  there  has  been  judgment  of  for-  Cro'  El.  490, 
(eiture  of  goods,  and  then  judgment  is  reversed  or  the  indict-       9  casc" 
ment  is  discharged  for  some  defect,  there  is  judgment  of  East's  C.  L. 
restitution  of  goods  to  the  party  indicted,  and  writ  of  restitu-  78  fee. 
tion  issues  accordingly.    But,  says  East,  this  writ  is  fallen 
into  disuse  ;  and  on  production  of  the  goods  at  the  trial,  the 
court  orders  them  to  be  restored  to  the  owner,  without  any 
inquiry  as  to  the  fresh  suit ;  and  if  not  restored,  he  may  have 
trover  for  them  after  conviction  ;  and  this  notwithstanding 
there  has  been  a  sale  in  market  overt.    But  restitution  is  only 
from  the  person  in  possession  of  the  goods  at  the  time, 
or  after  the  felon's  attainder ;  therefore,  if  a  party  purchase 
them  bond  fide  in  market  overt,  and  sell  them  again  before 
conviction,  no  actio  l  will  lie  against  him  for  the  value,  though 
notice  were  given  to  him  not  to  sell.    At  common  law  the 
owner  may  peaceably,  in  general,  retake  his  goods  stolen,  when 
the  property  is  not  changed  by  some  intermediate  act,  but  not 
intent  to  favour  the  thief. 
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Ch.  214.      Art.  7.  Robbery— what  is  or  not. 

Art.B,       §1.  See  our  present  statute  description  of  robbery,  Mas- 
s^-v-^/  sachusetts  act,  March  16,  1805,  sect.  7,  above.    As  to  rob- 
bery by  the  United  States  laws,  see  Piracy  &c. ;  Foster  C.  L. 
128  ;  1  Hawk.  147  ;  Mass.  act.  March  16,  1805. 
Siarch^51'        ^  ^'  This  act  enacted,  "  that  every  person  who  shall 
1786.— Maine  feloniously  assault,  rob,  and  take  from  the  person  of  another 
Act,  ch.  7.—  any  money,  goods,  chattels,  or  other  property  that  may  be 
fila'ch^a*.  the  8ubject  of  theft,"  shall  suffer  death.  No  putting  in  fear  was 
mentioned  in  this  act. 

lawofmi.      $  3*  ^ ,lis  })rovmce  statute  contains  the  above  words,  and 
punishment  without  benefit  of  clergy,  but  confined  the  act  to 
"  any 'highway,  street,  passage,  field,  or  open  place."  The 
Province  act  of  1711,  confined  the  act  to  one  travelling  the 
common  road  or  highway,  and  punished  with  branding,  imprison- 
ment, and  threefold  value.  The  Province  act  of  1692,  confined 
the  act  to  robbing  any  person  in  the  field  or  highway.  So  was 
the  Colony  act  of  1642,  and  punishment,  whipping,  &c.  On  the 
whole,  our  law  has  varied  very  much  from  time  to  time,  as 
well  as  to  description  as  tothe  punishment  of  this  offence.  This 
m«m.  Act,     act  of  1819  makes  robbery  death,  if  the  assault  be  with  a  dan- 
Feb.19, 1819.  gerous  weapon  with  intent  to  kill  or  maim,  or  if  so  armed  shall 
actually  strike  or  wound  &c, — same,  accessary  before  the  fact. 
1  Hale,  532.         4.  According  to  Hale,  "  robbery  is  the  felonious  and  vio- 
—4  Com.  D.  lent  taking  of  any  money  or  goods  from  the  person  of  another, 

mente'fOT101'  Putti°5  him  in  fear >"  be  the  value  above  or  under  1*.  Robbe- 
roUjery,4     ry  is  mixed  or  compound  larceny,  and  is  taking  feloniously 

~Cro  6c  c'  another,s  g°°ds  but  from  his  Person  wilh  violence.  Black- 
wii'fcc.—  stone  adopts  Hale's  definition  ;— -putting  in  fear,  there  must 
4  Bi.Com.  be  a  taking,  and  the  value  is  not  material,  and  the  taking  must 
241,242.       De  Dv  force  Qr  a  previous  putting  in  fear.    And  this  previous 

putting  in  fear  is  the  crijerion  that  distinguishes  robberies  from 
other  larcenies.    But  this  is  what  may  put  a  common  person 
Ti?(f  Ha?28 '      kftr  ?       *l 's  not  necessary  in  fact,  actual  fear  be  laid  in 
man's  case,  1  tue  indictment  or  proved  on  the  trial.    It  is  sufficient  if  the 
Hal.  P.  C.     offence  be  charged  violently  and  against  his  will ;  it  is  enough 
if  such  circumstances  appear  on  the  evidence  as  are  likely  to 
induce  a  man  to  part  with  his  property.    And  the  person  rob- 
bed may  be  knocked  down  before  be  even  knows  of  the 
attack,  so  no  actual  fear. 

Akt.  8.  What  is  a  felonious  taking  from  the  person. 
L"Q533  C'  $  1  •  As  in  larceny  so  in  robbery,  something  must  be  felo- 
niously taken,  though  there  be  an  assault,  yet  if  in  fact  nothing 
is  taken  it  is  only  a  misdemeanor.  But  there  is  a  taking  in 
law  and  a  taking  in  fact.  If  thieves  come  to  rob  A  and  make 
him  swear  to  bring  them  money,  and  be  does,  and  they  re- 
ceive it,  this  is  robbery,  though  he  was  not  bound  by  such  oath  ; 
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for  the  fear  continued ;  and  this  evidence  will  maintain  a  gen-  Ch.  214. 
eral  indictment  of  robbery.    So  if  A  assaults  B  and  bids  him    Art,  8. 
deliver  bis  purse,  and  B  does  it,  this  is  taking  ;  and  so  it  is  if 
B  refuses,  and  then  A  prays  him  to  give  or  lend  him  money,  {^^7  " 
and  B  does  so  accordingly,  this  is  robbery  ;  for  B  does  it  Ke^uuXy" 
under  the  same  fear.    So  if  B  throws  his  purse  or  cloak  into  itc. , only  pun- 
a  bush,  and  A  takes  it  and  carries  it  away.    So  if  B  flying  jjjjjjg" 
from  the  thief  lets  fall  his  hat,  and  the  thief  takes  it  and  car-  i  to  6  years' 
ries  it  away,  for  all  is  the  effect  of  the  same  fear.  347*  aM**' 

§  2.  So  if  A  without  drawing  a  weapon  requires  B  to  de-  r 
liver  his  purse,  and  he  delivers  it,  and  A  finding  but  2s.  in  it,  ^j*1,  P* C' 
returns  it  to  B,  this  taking  is  robbery.    A  has  his  purse  tied 
to  his  girdle,  B  assaults  him  to  rob  him,  and  in  the  struggle 
the  girdle  breaks  and  purse  falls  to  the  ground,  this  is  no  rob- 
bery, because  no  taking  ;  but  if  B  take  up  the  purse,  or  if 
he  had  it  in  his  hand  and  then  the  girdle  break  and  purse 
falls,  either  is  robbery  ;  here  is  a  taking.    Nor  is  it  always 
necessary  to  robbery  strictly  to  take  from  the  person,  but  it  is 
enough  if  in  his  presence.    As  where  a  carrier  drives  his 
pack-horses,  and  the  thief  takes  his  horse  or  cuts  his  pack,  and 
takes  away  the  goods.    So  if  a  thief  come  into  A's  presence, 
and  with  violence,  and  putting  A  in  fear  drives  away  his  horse,  4  D 
cattle,  or  sheep  ;  this  is  robbery.    If  a  robber  by  terror  pre-  444. 
vails  with  a  person  to  deliver  his  money  and  the  robber  takes 
it,  this  is  a  violent  taking. 

§  3.  So  it  is  robbery  to  take  money  from  one  who  puts  N°s^deh"'*ter 
himself  in  the  way  of  the  robber,  if  no  concert  between  them.  128,129.  ' 
As  where  Norden  was  informed  that  a  stage-coach  was  often 
robbed  near  the  town  by  a  single  robber,  and  he  resolved  to 
take  bim.    For  this  purpose  he  put  a  little  money  and  a  pistol 
in  hi&  pocket,  and  attended  the  coach  in  a  post-chaise  till  the 
robber  came  up  to  the  company  in  the  coach,  and  to  him,  and 
presenting  a  weapon  demanded  their  money.    Norden  gave 
him  the  little  money  he  had  about  him,  and  then  jumped  out 
of  the  chaise  with  his  pistol  in  his  hand,  and  with  the  assist- 
ance of  some  took  the  highwayman.    This  adjudged  a  rob-  Salmon's 
bery.    But  otherwise  had  there  been  any  previous  concert  case" 
between  the  person  robbed  and  the  robbers,  then  it  may  be 
a  conspiracy  in  them  all  as  in  this  case. 

If  a  man  being  assaulted  to  be  robbed  throws  Ins  mo-  }„gt 
ney  into  a  ditch,  or  drops  his  hat  and  the  robber  takes  it,  ao. — H.  P.  c. 
this  is  robbery  in  either  case. 

§  4.  The  deft,  was  indicted  for  that  he  feloniously  made  2  Stm.  1016, 
an  assault  on  Samuel  Cox  in  the  king's  highway,  and  put  him  {^„'c£"  l{ 
in  fear,  and  £9  in  money  from  the  person  of  Cox  did  take, 
steaJ,  and  carry  away.    And  the  court  held,  that  a  taking  in 
the  presence  of  the  person  robbed  is  a  taking  from  his  person. 
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Ch.  214.  and  robbery;  but  in  special  verdicts  it  must  be  expressly 
Art.  9.    found  that  the  party  robbed  was  present  at  the  taking  up  of 
v^s^^/  the  money  &c.  by  the  robbers.    Not  enough  sufficient  evi- 
dence appears  in  the  case  to  authorize  the  jury  so  to  find. 
Court  thought  the  offence  larceny,  and  said  there  must  be  an 
indictment. 

4Com.  D.  ^  5^  Qn  ^  wno]Cj  to  constitute  a  taking  in  robbery  the 
robber  must  take  hold  of  the  thing  and  remove  it  from  the 
person,  but  this  may  be  in  the  smallest  degree.  As  where  A 
laid  hold  of  B's  watch-chain,  and  by  a  jerk  removed  the  watch 
from  the  fob,  and  B  immediately  caught  it  and  kept  it.  And  with- 

«84.Wn  04,1  puling  in  fear  or  violence,  it  is  no  robbery,  but  only  lar- 
ceny, but  this  putting  in  fear  does  not  imply  any  great  degree 
of  terror. 

533*^4— C*     Art*  9*         are  ro^er9-    AH  aiding  or  in  company  to 

4  cim.  b.     rob  are  principals,  though  only  one  takes  the  thing. 

444    ,  §  1 .  So  if  one  of  the  company  robs  out  of  the  sight  of  the  rest. 

cnse°y  *  ^  wnere  one  Pudsey  and  two  others,  A  and  B,  assault  C  to  rob 
hira  in  the  highway,  but  C  escapes  by  flight,  and  as  they  were 
assaulting  him,  A  rides  from  Pudsey  and  B,  and  assaults  D 
and  takes  from  him  a  dagger  by  robbery  and  came  back  to 
Pudsey  and  B.  Held,  Pudsey  was  guilty  of  robbery,  though 
be  did  not  assent  to  the  robbery  of  D,  and  he  was  robbed  out 
of  the  view  of  Pudsey  and  B,  because  they  were  all  three 
assembled  to  commit  a  robbery,  and  this  taking  of  the  dagger 
from  D  was  in  the  mean  time.    Cites  Crompt.  34. 

$  2.  And  so  if  A,  B,  and  C  come  to  commit  a  robbery  and 
A  stands  centinel  at  the  hedge  corner  to  watch  if  any  come, 
and  B  and  C  commit  the  robbery,  though  A  was  not  actually 
present,  nor  within  view,  but  at  a  distance  from  them,  he  is 
guilty  of  robbery.    So  as  to  burglary  &cc. 

JVote. — In  France,  Penal  Code,  art.  381,  theft  is  punished 
with  death  in  five  cases :  as  where  committed  in  the  night : 
2.  By  two  or  more  persons  :  3.  The  culprits  or  ooe  of  them 
being  armed  :  4.  If  in  a  dwelling-house  &tc.  fcc. :  5.  If  they 
employ  violence  or  threaten  to  use  arms.  Theft  in  France 
seems  to  include  robbery  and  burglary ;  thieves  too,  may  be 
disfranchised  and  put  under  the  inspection  of  the  higher  police. 
Art.  10.  Indictment  and  evidence. 
1 .  These,  in  larceny  and  robbery,  will  be  very  briefly  at- 
tended to  in  this  place  ;  because  much  of  the  evidence  as  to 
these  offences  has  already  been  considered,  not  only  in  the 
preceding  articles  in  this  chapter,  but  also  in  chapters  60  to 
100,  respecting  evidence  generally  ;  also  because  in  the  nine 
preceding  articles  many  matters  in  the  forms  of  the  indict- 
ment, in  regard  to  these  crimes,  have  been  noticed,  and  more 
will  be  noticed  in  future  chapters,  in  treating  of 
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generally.  The  essential  words,  in  an  indictment  for  larceny,  Ch.  214, 
have  been  stated  art.  1,  this  chapter.  And  the  essential  words  Art.  10. 
in  an  indictment  for  robbery,  that  is,  compound  or  mixed  larce-  v^-v^^y 
ny,  are  as  follows,  to  wit : 

Present  &c.,  that  A  B,  he.  at  ,  on  — — ,  with 

force  and  arms,  feloniously  did  make  an  assault  upon  C  D,  of 

 ,  Sic.  in  the  peace  of  God  and  of  the  Commonwealth, 

and  him,  the  said  C  D,  in  bodily  fear  and  danger  of  his  life 
then  and  there  did  feloniously  put ;  and  one  gold  ring,  of  the 

value  of  ,  of  the  goods  and  chattels  of  the  said  C  D, 

from  his  person,  and  against  the  will  of  the  said  C  D,  then 
and  there  feloniously  did  take,  steal,  and  carry  away,  against 
the  peace,  fyc. 

This  is  an  indictment  on  the  principles  of  the  common  law, 
and  the  words  in  italics  are  essential.  And  in  forming  an 
indictment  for  larceny  or  robbery,  on  any  statute,  it  must  be 
varied  as  the  descriptive  parts  of  the  offence  are  varied  by  the 
the  words  of  the  statute.  Hence  in  an  indictment  on  our 
Provincial  statute  of  1761,  which  limited  robbery  to  "  any 
highway,  street,  passage,  field,  or  open  place,"  an  indict- 
ment for  a  robbery  in  tfre  highway,  for  instance,  every  mate- 
rial act  done  by  the  robber  was  stated  to  have  been  done,  also, 
in  the  public  highway.  But,  according  to  many  authorities, 
the  words  as  to  putting  in  fear,  are  not  absolutely  essential 
in  the  indictment,  provided  it  states  the  robber's  acts  were 
done  by  force  and  violence.  Commonwealth  v.  Humphries, 
art.  4,  and  other  cases  above.  Some  of  our  statutes  include 
these  words,  as  that  of  1805,  and  some  not,  as  that  oft  1785, 
fcc.  And  it  may  be  a  robbery,  when  from  the  person  by  force, 
or  by  putting  in  fear,  according,  not  only  to  the  statutes,  but 
several  decided  cases,  before  stated.  And  therefore  if  actual 
force  and  violence  be  proved,  it  is  not  necessary  to  prove  putting 
in  fear.  And  it  is  clear,  one's  personal  goods  may  be  feloni- 
ously taken  from  his  person  by  force  and  violence,  robbery  of  crown  C.  C. 
one  kind,  and  yet  he  not  put  in  fear  at  all  As  where  he  is  684,  cites  4 
so  stunned  as  not  to  know  any  thing  of  the  transaction  ;  as  Bl.Com.M2. 
where  the  robber  came  behind  the  person  robbed,  and  knock- 
ed him  down  before  this  person  even  perceived  the  robber, 
and  the  robber  took  and  carried  away  this  person's  money  be- 
fore he,  in  any  degree,  came  to  his  senses. 

It  is  conceived  that  all  the  other  words  in  italics  are  es- 
sential in  every  indictment  of  robbery.  That  is,  the  act  must 
be  laid  as  done  feloniously  ;  goods  and  chattels  must  be  tak- 
en ;  there  must  be  a  taking  and  carrying  away ;  and  from 
the  person.  If  any  doubt,  it  is  as  to  the  words  carrying 
away.  But  according  to  several  cases  stated,  there  must  be 
some  removal  of  the  thing  taken,  however  small  this  removal 
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Ch.  214*  may  be.    And  the  words,  taking  from  the  pet  ton,  clearly  im- 
Art.  10.  ply  this  removal.    Aud  when  these  words  are  used  in  the  in- 
v^"v^w  dictment,  as  invariably  they  must  be,  they  may  perhaps  suffi- 
ciently express  this  carrying  away.     But  as  nothing  is  to  be 
intended  in  criminal  cases  that  may  conveniently  be  expressed, 
it  is  always  certainly  best  to  insert  the  words,  and  carry  away. 
And  where  putting  in  fear  is  not  stated  in  the  indictment, 
clear  it  is  that  force  and  violence  must  be.     And  if  a  statute 
.  make  both  putting  in  fear,  and  force  and  violence,  parts  of  the 
crime,  both  undoubtedly  must  be  expressed  in  the  indictment; 
but  no  statute  is  recollected  that  absolutely  requires  both. 
Our  act  of  1 805,  makes  force  and  violence  necessary,  or  as- 
sault  and  putting  in  fear;  the  alternative  is  force  and  violence, 
or  other  assault  putting  in  fear  ;  and  either  will  do.    Aud  as 
to  the  evidence,  it  is  enough  here  to  say,  it  must  prove  all 
the  essential  parts  of  the  indictment,  in  the  ways,  and  in  re- 
gard to  the  particulars  stated  in  the  preceding  parts  of  this 
chapter,  and  in  the  following  articles.     It  is  proper  to  state 
the  kind  of  goods  stolen  in  the  in  the  indictment,  that  it  may 
be  seen  the  larceny  &c.  was  of  such  goods  as  may  be  stolen, 
East's  C.  L.  777  ;  but  bills,  bank-notes,  &c.  may  be  general- 
ly described,  id. ;  so  where  goods,  and  the  value,  778  ;  in  an 
indictment  against  the  receiver  of  stolen  goods,  it  is  enough 
to  state  the  time  and  place  of  his  receiving  them,  not  the  time 
and  place  of  stealing,  id.  780. 
Crown  C.  C.      §  2.  But  as  robbery  consists  in  the  original  taking,  if 
f84o4t1  413*  ^e  robber  take  goods  in  one  county,  and  carries  them  into 
7l      °     '  another,  he  can  be  indicted  only  in  the  former.     But  other- 
wise in  larceny ;  that  is,  in  any  county  in  which  the  thief  has 
the  goods. 

Crown  C.  C.      §  3.  But  as  to  force,  the  mere  snatching  a  bundle  or  urn- 
cafe  -^Ma-*  brella  fr°m  a  man's  hand,  where  no  struggle  is  made,  is  not  a 
caule'y's  case;  force  to  constitute  robbery  ;  but  it  is  to  snatch  a  ring  from  a 
Horner's      lady's  ear,  so  that  the  ear  is  torn  through  thereby.    In  this 
pier's  case.    case  a  sun^c,cnt  degree  of  violence  is  proved,  and  a  sufficient 
taking  away,  or  asportation,  is  proved,  though  the  ear-ring 
was  found  lodged  among  the  curls  of  her  hair,  to  constitute 
robbery. 

In  this,  and  in  the  preceding  chapters,  in  this  work,  especially 
Ch.  197,  and  Ch.  200,  I  have  noticed  most  of  the  csseutial 
principles  aud  decisions  on  these  subjects  of  larceny  and  rob- 
bery, found  in  the  more  an<  ient  English  books.  And  it  now 
remains  to  examine  several  modern  English  cases  lately  pub- 
lished, that  tend  well  to  explain  several  important  but  obscure 
expressions  in  the  old  English  books,  which  expressions  we 
have  adopted  into  our  statutes,  as  before  stated,  a.  3,  s.  17. 
Such  as,  "  with  intent  to  steal ;"  "  the  personal  goods  of  an- 
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trther  ;"  "  felonious  taking  and  carrying  away;"  "night  time;"  Ch  214. 
"  dwelling-house/1  and  out-buildings  parcel  thereof;  "  put-   Art.  11. 
ting  in  fear ;"  "  force  and  violence ;"  "  from  the  person  of  s^v^/ 
another."   It  is  conceived  that  the  English  modern  decisions, 
on  these  points,  may  be  well  resorted  to  in  explaining  these 
same  expressions  in  our  statutes.   Though  no  doubt  it  is  true, 
that  in  the  scores  of  English  statutes  on  the  subjects  of  larce- 
ny and  robbery,  there  are  hundreds  of  expressions  and  nice 
distinctions,  which  here  are  useless,  such  as  those  which  res- 
pect the  bene6t  of  clergy,  different  kinds  of  larceny  and  rob- 
bery, many  different  quantities  of  goods  stolen  or  taken,  and 
in  various  different  places,  and  taken  in  ways,  situations,  and 
modes,  varying  almost  infinitely. 

Art.  1 1 .  Evidence  of  felonious  intent,  or  with  intent  to  Comments ; 
steal  ;  (see  articles  in  the  margin  ;)  felonious  taking  and  car-        J»  9g  6 
rying  away  the  personal  goods  of  another  ;  explained  by  late  io,  to*'  '  * 
decisions. 

$  1.  Prisoners',  confession  they  stole  the  goods.  This  must  East's  c.  L. 
not  be  obtained  by  promises  or  threats ;  if  on  either,  it  cannot  jj*  JJ*  w» 
be  received.    But  by  such  often  the  owner  finds  where  the  vey'scase,  A 
goods  are  concealed,  and  thereby  gets  possession  of  them.  J>-  lsoa—l 
Some  think,  in  such  cases,  the  confession  ought  to  be  received,        '  ^ 
corroborated  by  the  fact  of  finding  them  in  the  place  describ- 
ed by  the  prisoner.     But  East  justly  observes,  that  the  most 
to  be  made  of  this  is,  that  it  is  proper  to  leave  to  the  jury  on 
such  confession,  only  the  fact  of  the  witness  having  been  di- 
rected by  him  where  to  find  the  goods,  and  his  having  found 
them  accordingly  ;  but  not  the  acknowledgment  of  the  prison- 
er's having  stolen  or  put  them  there,  which  is  to  be  collected 
or  not  from  the  circumstances  of  the  case  ;  and  this  is  now  the 
more  common  practice.    As  to  what  is  a  threat  or  promise,  it 
is  enough,  to  exclude  the  confession,  that  it  is  said  to  the  pris- 
oner, it  will  be  worse  for  him  if  he  do  not  confess,  or  that  it 
will  be  better  for  him  to  confess. 

$  2.  Where  the  deft,  takes  the  goods  on  a  claim,  or  of 
right,  or  by  mistake  or  accident,  there  is  no  felonious  taking. 
But  aliter  if  the  claim  be  a  mere  cover  of  stealing.  As 
where  A  intends  to  steal  B's  horse,  impounded  on  a  distress, 
replevies  him  by  writ  or  plaint,  and  thus  getting  possession  of 
the  horse,  runs  away  with  him ;  or  meaning  to  steal  B's  goods 
in  his  house,  gets  possession  by  ejectment  Sic.,  on  false  testi- 
mony, and  then  sells  or  converts  the  goods  in  it,  to  his,  A's, 
own  use  ;  either  is  a  felonious  taking  and  carrying  away. 

§  3.    Taking  as  a  trespasser  with  fraud.     As  where  East  s  C.  L. 
the  prisoners  entered  A's  stable  in  the  night  and  took  out  Ah  [J^J^J8' 
two  of  his  horses,  and  rode  them  thirty-two  miles,  and  left  case  of  Phii- 
them  at  an  inn,  and  directing  the  inn-keeper  to  clean  and  "pi  al. 

vol.  VII.  24 
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Ch.  214.  feed  them,  saying  they  should  return  in  three  hours,  and  af- 
Art.  11.  terwards  they  were  found  walking  on  their  journey.    The  ju- 
^^v-^'  ry  found,  they  took  the  horses  merely  with  an  intent  to  ride, 
and  afterwards  to  leave  them,  and  not  to  return  or  make  any 
further  use  of  them.    Held,  a  trespass  only,  and  not  larceny. 
Thus  the  case  turns  on  the  intention  in  the  original  taking, 
and  this  intention  was  proper  for  the  consideration  of  the  jury. 
And  observed,  there  was  no  intention  in  the  prisoners  to  change 
the  property,  and  make  it  their  own,  but  only  to  use  it  for  a 
special  purpose,  as  in  the  case  of  the  plough,  above  stated. 
A  D  1786        $       ®n  a  *a^,n5r       finding.     Wynne  was  a  hackney- 
1  Leach,  460,  coachman,  and  had  taken  up  Mr.  Wildon,  the  prosecutor,  with 
Wynne's      several  packages  at  A,  and  set  him  down  in  B,  where  the  pris- 
cML.~664a9t  *  oner  and  a  servant  took  all  the  things  out  of  the  coach,  except 
065.  a  corded  box,  put  under  the  seat,  and  containing  several  arti- 

cles, for  the  stealing  of  which,  and  the  box,  Wynne  was  in- 
dicted ;  he  being  then  discharged,  drove  off,  soon  after  which 
the  box  was  missed.  In  a  few  days  he  waj  traced  and  taken, 
and  the  box  found,  in  consequence  of  a  direction  from  him, 
at  a  Jew's,  uncorded,  and  a  part  of  the  goods  only  in  it ;  par- 
ticularly several  papers  were  missing,  and  among  them  two 
bonds,  mentioned  in  the  indictment.  The  jury  were  of  opin- 
ion the  prisoner  uncorded  the  box  and  destroyed  the  papers, 
with  intent  to  embezzle  the  goods  found  in  it,  and  found  him 
guilty.  Held,  the  conviction  was  right.  On  the  other  hand, 
evidence  to  shew  the  finder  endeavored  to  discover  the  true 
owner,  and  kept  the  goods  till  it  might  reasonably  be  supposed 
he  could  not  be  found  ;  or  that  he  made  known  his  acquisition 
so  as  to  make  himself  answerable,  if  called  on  by  the  owner, 
may  prove  no  felonious  taking. 
A.  D.  1801.  ^  5.  Taking  goods  by  the  owner's  consent,  delivery,  or  ap- 
ch'ie, *s.  101.  probation,  or  on  his  behalf,  is  no  felonious  taking.  Cases.  The 
owner  knowing  the  prisoners  intended  to  steal  certain  goods 
of  his,  they  having  plotted  with  his  servant  to  do  so,  directed 
him  to  carry  on  the  business  with  a  view  to  detect  them.  So 
he  with  his  master's  consent,  agreed  with  the  prisoners  to 
open  the  outer  door  to  them  and  let  them  into  the  house, 
where  they  broke  open  inner  apartments  and  took  the  goods. 
A  majority  of  the  judges  held  it  larceny,  but  not  burglary.  The 
judges  thought  there  was  no  assent  in  the  owner.  His  object 
being  to  detect  them,  he  only  gave  them  a  greater  facility  to 
commit  the  larceny  than  otherwise  they  might  have  had.  So 
only  an  apparent  assent,  and  he  never  meant  they  should  take 
away  his  property,  and  it  was  material  the  design  to  commit 
the  larceny  originated  with  the  prisoners,  and  they  resolved  on 
it  before  he  took  any  steps.  Lawrence  J.  doubted  if  the 
goods  were  taken  invito  domino. 
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$  6.  Next  materia]  to  inquire  if  the  owner  in  delivering  the  Ch.  214. 
property  means  to  part  with  the  property  itself,  or  only  the   Art.  11. 
possession  to  the  prisoner,  if  the  property,  by  whatever  frau-  v^-v-w 
dulent  means  he  is  led  to  give  the  credit  to  the  prisoner,  it  East. '» C.  . 
cannot  be  felony.    But  if  only  the  bare  possession  is  delivered  ^03.  ' 9  *' 
and  the  property  retained,  it  is  then  necessary  to  inquire  if  the 
delivery  be  by  way  of  charge,  or  as  a  general  bailment,  or 
for  some  special  purpose.    If  I  really  intend  to  sell  goods  to 
A,  and  do  sell  and  deliver  them  to  him,  though  he  gets  them 
thus  by  deceiving  me,  and  previously  intending  to  cheat  me, 
there  is  no  felony ;  because,  however  fraudulent  his  intent  may 
be,  yet  there  is  no  trespass  in  taking  the  goods,  without  which 
there  can  be  no  larceny  or  robbery ;  and  there  is  a  statute 
remedy  where  such  credit  is  obtained  by  false  tokens  or  pre- 
tences.  As  where  Harvey  was  indicted  for  stealing  A's  horse ;  Rex  c.  H«. 
they  met  at  a  fair  where  A  had  brought  his  horse  to  sell  him  ;  ™gj  A-  D- 
and  the  prisoner,  being  known  to  A,  proposed  to  buy  his  horse. 
They  walked  together  in  the  fair,  and  viewing  the  horse ;  A 
told  the  prisoner  he  should  have  him  for  £S,  and  ordered  his 
servant  to  deliver  him  to  the  prisoner,  who  immediately  mount- 
ed and  rode  off,  telling  A  he  would  return  immediately  and 
pay  him.  A  replied,  very  well.  The  prisoner  never  returned. 
Held  no  felony,  as  here  was  a  complete  contract  of  sale  and 
delivery ;  A  entirely  parted  with  the  property  as  well  as  the 
possession.  But  otherwise  had  A  only  lent  his  horse,  and  only 
delivered  possession  of  him  to  the  prisoner,  retaining  the  pro- 
perty, and  he  when  he  received  him  meant  to  steal  him. 

^  7.  The  prisoner  intending  to  defraud  A  ordered  him  to  £.J>.  H84. 
send  him  goods  to  be  paid  for  on  delivery,  and  gave  the  ser-  cb.  i«,  9. 103, 
vant  who  brought  them  a  bill  in  payment  of  no  value.    Held,  R«  *•  Park5 
no  larceny,  for  the  owner's  servant  parted  with  the  property  &  ***  • 
for  such  payment  as  was  offered  him,  though  the  owner,  his 
master,  did  not  intend  to  give  the  prisoner  credit.    So  several 
sharpers  by  false  play,  previously  concerted  among  themselves, 
got  A's  money;  held,  no  felonious  taking,  because  A  parted  with 
his  money  under  the  idea  it  had  been  fairly  won.    So  it  is  no 
felony  to  get  silver  under  pretence  of  sending  half  guinea  in  Rex  p  Cole. 
exchange ; — is  money  obtained  on  false  pretence  and  a  loan  of  man. 
the  silver. 

The  prisoner  was  indicted  for  stealing  two  bank  notes,  the  Ch.  16,8.104, 
property  of  William  Dunn.    The  prisoner  sent  one  Dale  (to  ^"^"p. 
whom  he  was  unknown)  with  a  letter  directed  to  Dunn,  bid-  1799. 
ding  Dale  tell  Dunn  be  brought  the  letter  from  Mr.  Broad,  and 
to  bring  the  money  to  him,  the  prisoner,  in  the  next  street, 
where  he  would  wait  for  him.  Dale  carried  it  to  Dunn,  it  was 
written  in  Broad's  name,  Dunn's  friend,  requesting  the  loan  of 
£3  for  a  few  days,  and  desiring  the  money  might  be  enclosed 


Digitized  by  Google 


108 


CRIMES  AFFECTING  INDIVIDUALS. 


Ch.  214.  back  in  the  letter  immediately.    Dunn  sent  it,  being  enclosed 
Art  11.   in  a  letter  directed  to  Broad  and  delivered  it  to  Dale,  who 
v^*v^^/  delivered  it  to  the  prisoner  as  he  was  first  ordered.    The  letter 
turned  out  to  be  an  imposition.  Only  a  misdemeanor,  because 
absolute  dominion  of  the  property  was  parted  with  by  the 
owner,  though  induced  thereto  by  means  of  a  false  and  frau- 
dulent pretence  ;  and  the  owner  of  the  property  meant  it 
should  pass  by  his  delivery — was  with  the  case  of  false  tokens. 
Wilkin*' cue.  But  where  the  owner  sent  goods  by  his  servant  to  be  deliver- 
ed to  A,  but  B  fraudulently  procured  the  delivery  to  himself 
by  pretending  to  be  A ;  held  to  be  felony.    And  Gould  J. 
said,  that  the  possession  of  personal  chattels  follows  the  right 
of  property  in  them  ;  that  the  possession  of  the  servant  was 
the  possession  of  the  master,  which  could  not  be  devested  by 
a  tortious  taking  from  the  servant ;  that  this  rule  held  in  all 
cases  where  servants  had  not  an  absolute  dominion  over  the 
property,  but  were  only  entrusted  with  the  care  and  custody 
of  it  for  a  particular  purpose.    This  is  consistent  with  Parks' 
case,  above ;  for  in  that  the  servant  had  power  to  dispose  of 
the  goods  to  the  prisoner,  though  not  on  credit,  but  for  ready 
money,  and  the  servant  received  ready  money,  though  it  after- 
wards proved  to  be  of  no  value,  and  it  was  a  sale  and  change 
of  the  property,  though  the  price  remained  due.    But  where 
c •  |j:  the  bargain  is  incomplete  and  so  the  property  is  not  trans- 
Rex  t.  Sharp-  fe^ed,  and  the  proposed  vendee  fraudulently  takes  it  and 
less,  carries  away,  this  is  a  felonious  taking  and  carrying  away ; 

the  verdict  imported,  he  meant  to  steal  it  before  he  got  pos- 
session. So  if  A,  with  intent  to  steal  a  bill  of  exchange  from 
Rex  v.  B,  propose  to  buy,  and  get  it  into  his  hands,  under  pretence  to 
^ic^ts*  inquire  if  a  good  one,  and  run  off  with  it  and  convert  it  to  his 
use  before  sold  to  him,  this  is  a  felonious  taking  and  carrying 
away.  The  jury  found  the  prisoner  had  a  preconcerted  de- 
sign to  get  the  bill  into  his  possession  with  intent  to  steal  it :  3. 
That  the  owner  did  not  intend  to  part  with  it  to  the  prisoner, 
without  having  the  money  paid  first ;  as  a  proof  of  this,  he 
sent  his  clerk  to  follow  the  prisoner  when  he  went  to  shew  the 
bill  to  a  party  to  it,  and  to  inquire  if  a  good  one.  In  both 
points  it  will  observed  the  intention  was  considered  a  matter 
of  fact  proper  for  the  jury's  consideration.  And  this  case  is 
ca»89er  S  compared  to  Chisser's  case,  in  which  a  tradesman  put  some 
cravats  into  the  hands  of  A  proposing  to  buy,  for  him  to  ex- 
amine them,  and  being  asked  the  price  by  A,  named  it,  A 
offered  less,  and  ran  away  with  them  without  paying  for  them. 
Held,  a  taking  and  carrying  away  with  intent  to  steal ;  his 
running  away  with  them  explained  his  intent  precedent:  2. 
Though  the  goods  were  delivered,  they  were  not  out  of  the 
owner's  possession  by  the  delivery  till  the  property  was  alter- 
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ed  by  the  perfection  of  the  contract,  which  was  but  inchoate.  Ch.  214. 
But  if  credit  had  been  given  him  for  the  property  for  ever  so   Art.  \U 
short  a  time,  no  felony  had  been  committed  by  converting  it.  s^v^/ 
See  also  the  case  of  Patch  and  of  Moore. 

$  8.  A  pretending  to  find  a  valuable  jewel,  and  offering  to  Watson** 
go  halves  with  B,  and  on  that  pretence  obtaining  of  B  in  her  9j7'^7 
own  house  notes  of  £100  value,  which  were  to  be  deposited 
in  A's  hands  till  the  next  day,  as  a  security  for  the  jewel  to 
be  left  in  B's  custody  then,  and  returned  to  A  on  his  returning 
back  the  deposit  and  paying  B  £135,  half  of  the  supposed 
value  of  the  jewel,  which  was  a  counterfeit.  Adjudged  a  felo- 
ny of  the  notes  so  received. 

§  9.  Different  sorts  of  possession.  When  clearly  the  pro-  East  s  c.  L. 
perty  remains  in  the  original  owner,  and  the  only  question  is,  ch"  16»g-Ioa 
if  he  so  far  parted  with  the  possession  of  the  thing  taken  as  to 
exclude  the  idea  of  any  trespass  in  the  taker,  without  which 
there  can  be  no  felony,  we  must  inquire  how  the  possession  in 
feet  was  parted  with,  if  by  way  of  charge,  general  bailment, 
or  for  a  special  purpose  :  1.  If  the  legal  possession  remain 
exclusively  in  the  owner,  though  there  is  a  delivery  by  him  in 
fact,  larceny  may  be  committed  exactly  the  same  as  though 
no  such  delivery  had  been  made :  2.  If  by  the  delivery  a 
special  property,  and  so  a  legal  possession  would  be  trans- 
ferred apart  from  the  felonious  intent,  then  if  found  such 
delivery  were  fraudulently  procured  with  felonious  intent  to 
convert  the  property  so  acquired,  then  also,  the  taking 
amounts  to  larceny,  because  such  special  property  is  attempt- 
ed to  be  acquired  with  intent  to  steal :  3.  If  no  evidence  of  a 
previous  felonious  intent  to  steal  in  so  obtaining  the  property, 
but  it  is  acquired  on  a  privity  of  contract,  still  larceny  may  be 
committed  after  any  act  done  to  determine  such  privity  of 
contract :  4.  But  if  A  legally  acquired  special  paoperty  in 
goods,  or  in  common,  or  by  accession  or  confusion  of  goods, 
he  cannot  be  guilty  of  larceny,  though  he  convert  the  whole 
to  his  own  use.  See  the  fourth  rule,  illustrated  by  several 
cases,  art.  6,  s.  1  to  8,  this  chapter.  First  rule,  above,  A  has 
the  bare  charge  or  custody  of  goods  by  delivery,  then  the 
legal  possession  remains  in  the  owner,  and  A  may  commit 
larceny  by  a  fraudulent  conversion  of  them  to  his  use.  Cases 
a.  l,a.  2,  a.  5,  s.  4,  5,  6  ;  East's  C.  L.  ch.  16,  s.  14,  109. 
Further,  if  a  weaver  deliver  yarn  to  his  journeymen  to  be 
wrought  in  his  house,  and  they  carry  it  away  with  intent  to 
steal,  it  is  felony ;  for  the  entire  property  remains  there  only 
in  the  owner,  and  their  possession  is  his.  But  if  the  yarn  be 
delivered  to  a  weaver  out  of  the  house,  and  he  having  the 
lawful  possession,  that  is,  received  by  him  with  honest  inten- 
tions, and  he  afterwards  embezzle  it,  this  is  not  felony ;  because 
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Ch.  214.  by  the  delivery  he  has  a  special  property,  and  not  a  bare 
Art.  11.  charge. 

v^-vw  10.  Having  goods  on  bailment,  second  rule,  above  ;  see 
Bailment,  Cb.  17.  Wherever  the  bailee  fairly  acquires  a  special 
property,  as  in  many  cases  in  that  chapter  and  in  others,  be 
cannot  in  any  case  be  guilty  of  larceny,  but  may  be  if  he  first 
receives  the  property  with  intent  to  steal  it.  And  it  is  the 
sole  province  of  the  jury  to  decide  with  what  intent  an  act  is 
done.  As  to  what  delivery  by  the  owner  to  bis  bailee  gives  him 
a  special  property,  see  Ch.  17.  Generally  it  must  be  a  de- 
livery that  changes  the  possession  clearly,  and  so  honestly 
obtained  by  the  bailee  ;  for  if  obtained  by  him  with  intent  to 
steal,  though  by  the  owner's  delivery,  such  taking  is  felonious. 
See  Pear's  oese,  a.  6  ;  and  1  Leach,  253  ;  East's  C.  L.  685 
to  689.  A  hired  B's  horse  to  go  ten  miles  and  sold  him  on 
the  way  ;  adjudged  larceny,  as  the  jury  found  A  took  him 
with  intent  to  steal  him  ; — evidence  was  his  so  selling  and  giv- 
ing a  false  account  of  himself  when  he  hired  the  horse.  1 
Leach,  456.  So  where  A  obtained  a  horse  by  pretending  B 
wanted  to  hire  him  to  go  to  C,  but  in  truth  with  intent  to  steal 
the  horse  ;  and  not  going  to  C,  but  taking  him  elsewhere  and 
selling  him,  was  deemed  evidence  of  such  intent,  and  felony. 
East's  C.  L.  690. 

§11.  Privity  of  contract  at  an  end,  third  rule,  above.  As 
where  A  hires  B's  horse  for  one  day,  or  to  ride  to  such  a  town, 
after  the  day  is  expired,  or  he  has  arrived  at  the  town,  the 
purpose  is  answered,  and  this  privity  is  determined;  and  if  A 
rides  further  or  uses  the  horse  for  the  day  and  sells  him,  or  oth- 
erwise converts  him  to  his  own  use,  he  is  guilty  of  felony.  East's 
C.  L.  693,  694.  For  as  soon  as  the  special  property  of  the 
holder  is  over  or  determined  by  the  special  purpose  for  which 
delivered  to  him  being  answered,  then  the  possession,  which 
follows  the  right  of  property,  is  again  in  the  owner,  in  the  same 
manner  as  if  there  had  been  no  precedent  delivery  ;  after  that 
any  new  taking  of  the  party  for  his  own  use  is  a  trespass  in 
law,  and  if  it  be  done  with  a  felonious  intent  to  steal,  of  which 
the  jury  are  to  judge,  will  amount  to  larceny.  Id.  694. 

^D^i&OQ*'  ^°  w',ere  tne  jnrv  f°und  tnal  A,  who  assisted  in  removing 
B's  goods  from  a  fire,  in  his  presence,  but  without  his  desire, 
and  that  A  afterwards  concealed  them,  and  denied  having 
them,  yet  took  them  honestly  at  first,  and  that  the  evil  inten- 
tion to  convert  them  came  on  the  taker  afterwards ;  held, 
no  felony  ;  because  A  first  took  them  honestly,  and  as  evi- 
dence thereof,  A  first  took  them  in  the  owner's  presence. 
[And  no  new  taking  after  a  trust  determined.] 

12.  As  to  night-time,  and  dwelling-house,  see  Burglary, 
Ch.  212,  especially  dwelling-houses,  article  3,  and  night- 
time, article  8,  where  these  matters  are  largely  considered. 
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I  do  not  find  the  Roman  laws  made  the  distinction  between  Ch.  214. 
day  and  night-time,  further  than  sometimes  as  matter  of  evi-  Art,  12. 
dence  in  ascertaining  what  was  furtum  manifestum  et  non 
tnanifestum,  manifest  theft,  that  is,  when  taken  with  the  main- 
our, was  punished  with  four  fold  damages  ;  theft  not  mani- 
fest, with  double.  This  distinction  occasioned  much  inquiry 
which  the  one  or  the  other,  often  unnecessarily.  '  In  these  in- 
quiries we  often  find  the  true  distinctions. 

He  was  capitally  convicted  and  hanged,  for  attempting,  Martin's  case, 
when  armed  with  pistols,  to  rob  Major  Bray,  and  threatening  ^}^ear 
to  use  his  arms,  in  the  day-time,  in  the  highway,  if  Bray  re- 
fused to  deliver  his  money. 

Art.  12.  Other  material  expressions  in  our  statutes,  such 
as  putting  in  fear,  force  and  violence,  from  the  person  of 
another,  further  explained  by  late  decisions. 

§1.  Robbery  is  compound  larceny.  The  value  of  the  East's  c.  L. 
goods  taken  is  not  material.  Defined  by  Hale,  &c.  a.  7,  s.  J^16>  *' 
4  ;  in  Massachusetts  statute  of  1805,  a.  3,  s.  8,  ante.  East 
says,  it  is  aggravated  larceny,  from  the  person,  or  in  his  pre- 
sence, against  his  will,  by  violence  or  putting  in  fear ;  but  some- 
thing must  be  taken.  The  more  ancient  decisions  have  al- 
ready been  considered. 

§  2.  Force  and  putting  in  fear.  Force  and  violence  is  of  East's  C.  L. 
various  kinds,  as  already  appears,  and  will  further  appear.  cn«lfl»s-127- 
But  violence  or  putting  in  fear  is  sufficient  to  constitute  rob- 
bery ;  and  it  is  enough  either  be  laid  in  the  indictment,  if  it 
appear  the  properly  is  taken  against  the  will,  or  without  con- 
sent of  the  party,  by  violence  or  putting  in  fear.  As  to  vio- 
lence, no  sudden  taking  of  the  thing  from  the  party  unawares 
is  robbery,  as  snatching  any  thing  from  the  hand  or  head,  un- 
less there  be  some  personal  injury  done  to  him  ;  or  unless 
there  be  some  previous  struggle  for  the  possession  of  the 
property. 

Where  a  runner  at  the  police  office,  was  indicted  for  high-  A.  D.  1783, 
way  robbery,  on  Jane  Edwards,  and  adjudged  guilty ;  he  took  Gascoigne'a 
money  out  of  her  hand  and  pocket  whom  he  had  before  hand- 
cuffed, and  was  conducting  her  to  prison,  under  pretence  of 
letting  her  go  home,  and  paying  for  coach  hire  and  liquors  he 
had  ordered  himself.  The  jury  found  that  all  this  was  done 
with  a  felonious  design  to  get  her  money  ;  though  she  had  be- 
fore offered  him  the  money  if  he  would  let  her  go  home,  and 
repeated  the  offer  after  he  bad  so  taken  it. 

§  3.  So  where  the  prisoner  assaulted  A,  meaning  to  commit  a  d.  1787, 
a  rape,  and  she,  without  any  demand  from  him,  offered  him  J^^Jo^ 
money,  which  he  took  and  put  into  his  pocket,  but  continued  128.' 
to  treat  her  with  violence  to  effect  his  purpose,  till  interrupted 
by  a  third  person.    Held,  robbery,  by  a  majority  of  the  judg- 
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Ch.  214.  es ;  for  she,  from  violence  and  terror,  occasioned  by  his  con- 
Art.  12.    duct,  and  to  redeem  her  chastity,  offered  the  money,  and 
V^y^/  he,  by  taking  it,  derived  that  advantage  to  himself  by  his  felo- 
nious conduct,  though  his  original  intent  was  to  commit  a  rape. 
So  compelling  the  owner  of  goods  to  sell  them  for  less  than 
their  value,  is  force  and  violence,  and  robbery  if  the  compul- 
sion be  by  violence  or  well  grounded  fear.    But  the  degree 
of  force,  violence,  or  fear,  essential  to  constitute  robbery,  has 
never  been  defined,  and  in  its  nature  is  incapable  of  a  pre- 
cise definition,  and  as  well  as  to  kind  as  degree. 
East's  C.  L.      §  4.   What  is  meant  by  putting  in  fear.    It  seems  by  the 
ch.  16,8. 129.  late  decisions  the  fear  may  be  of  three  sorts  :  1.  Bodily  harm: 
2.  Loss  of  character  :  3.-  Loss  of  property.    The  general 
rule  is  as  as  above  stated  ;  this  fear  roust  be  such  as  to  induce, 
in  reason  and  common  experience,  the  owner  to  part  with  his 
property  against  his  will  ;  and  his.  motive  may  be  to  prevent 
bodily  injury,  loss  of  character,  or  of  property  ;  but  in  what 
degree  is  no  where  fully  decided  as  to  either. 
East's  C  L.      §  °*  Lo**  of  character.     As  *  where  the  prisoner  and  A 
ch.  16,  $.  130,  were  in  the  street  one  evening  ;  A  was  accosted  by  him  (a 
Re xr 'd'ou-  stran6er  10  bim)  with  a  desire  he  would  give  him  a  present, 
ally.  A  asked,  for  what  ?    The  prisoner  answered,  "  you  had  bet- 

ter comply,  or  I  will  take  you  before  a  magistrate  and  accuse 
you  of  an  attempt  to  commit  an  unnatural  crime. n  A  then 
gave  him  half  a  guinea,  which  the  prisoner  said  was  not  suffi- 
cient, but  A  had  no  more  in  his  pocket.  Two  days  after,  in  the 
evening,  A  again  met  him  in  the  road,  and  he  used  the  same 
threats  as  before,  adding,  it  would  go  hard  with  him  unless  he 
could  prove  an  alibi ;  here  he  got  a  guinea  and  departed.  A 
swore  he  was  much  alarmed  on  both  occasions,  and  under  that 
alarm  gave  his  money,  apprehending  it  might  cost  him  his 
life  &lc.  Jury  found  the  prisoner  guilty,  and  said  they  were 
satisfied  A  delivered  his  money  through  fear,  and  under  an 
apprehension  it  might  cost  him  his  life.  And  adjudged  robbe- 
ry. Eleven  of  the  judges  gave  their  ideas  as  to  the  nature 
of  the  fear,  moving  the  party  to  part  with  his  property,  in  ca- 
ses of  no  actual  violence.  P.  716  to  728.  In  this  case  there 
was  a  like  threat;  and  the  money  was  extorted  by  threaten- 
ing to  charge  the  party  with  an  unnatural  crime.  The  jury 
said  they  thought  such  an  accusation  would  strike  a  man  with 
as  much  or  more  terror  than  if  he  had  a  pistol  at  bis  head  ; 
and  found  him  guilty.  Judgment  accordingly.  And  nine 
judges  present  observed,  that  to  constitute  robbery  there  was 
no  occasion  to  use  weapons,  or  real  violence,  but  that  taking 
money  from  a  man  in  such  a  situation  as  rendered  him  not  a 
free  agent ;  as  if  the  person  so  robbed  is  actually  in  fear  of  a 
conspiracy  against  his  life,  or  character,  was  such  a  put* 
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ting  in  fear  as  would  make  the  taking  of  his  money  under  that  Ch.  214. 
terror  a  robbery.  So  was  Brown's  case.  And  it  is  robbery,  on   Art.  12. 
such  a  threat,  if  the  party  part  with  his  money  only  from  a  fear  ^^-v-w 
for  his  character,  and  from  no  other  fear.  A.  D.  1783.  Where  J^™*"^ 
there  is  no  force,  there  must  be  terror  in  fact,  at  the  time  of  s' 
the  delivery  or  taking  of  the  goods ;  otherwise  there  is  neither 
actual  nor  constructive  violence  in  the  taking,  so  no  robbery. 

$  6.  Fear  of  loss  of  property  fyc.     As  where  the  prison-  East's  C.  L. 
ers  threatened  to  bring  a  mob  from  Birmingham,  (then  in  a  ch- 16» 8-  ,81> 
state  of  riot  and  disturbance,)  and  burn  the  prosecutor's  house  J^tiey'iai., 
down,  if  he  did  not  give  them  money,  which  he  did  under  the  A.  D.  1792. ' 
fear  of  that  threat.    Held,  robbery.    But  otherwise,  if,  on 
such  a  threat,  there  is  no  fear  for  his  person  or  character ; 
but  the  party  gives  money  in  order  to  convict  the  offender. 
And  the  fear  must  exist  at  the  time  the  property  is  taken,  not 
be  raised  after  it  is  taken. 

§  7.  But  paying  money  under  the  fear  of  being  sent  to  Rex  v.  Wood 
prison,  which  was  threatened  for  not  paying  for  a  lot  of  goods,        A>  D' 
charged  to  have  been  bid  for  at  a  pretended  auction,  is  not  ' 
sufficient  ground  of  terror  to  constitute  robbery  ;  being  but  a 
simple  duress.   S.  131.    There  must  be  violence  or  Sear,  in 
fact ;  hence  if  the  property  be  not  taken  by  violence,  or  part- 
ed with  through  fear,  it  is  no  robbery  ;  though  there  be  suffi-  Re 
cient  legal  and  reasonable  grounds  for  fear ;  as  upon  a  threat  a?  1)°  1794^' 
to  charge  one  with  an  unnatural  crime  ;  as  where  the  prose- 
cutor swears  he  was  under  no  apprehension  when  he  gave  bis 
money  to  the  prisoner,  but  gave  his  money  to  him  to  convict 
him,  he  negatives  the  robbery.  Here  is  neither  actual  nor  con- 
structive violence. 

So  in  Simon's  case,  adjudged  robbery.    The  threat  was  to  Simon's  case, 
destroy  Rowe's  dwelling-house  and  mow  of  corn ;  so  that  the  *• 131  • 
well  grounded  fear,  in  this  case,  was  that  of  losing  his  house. 
And  is  there  any  case,  as  yet  decided,  in  which  the  fear  of 
losing  any  other  property  than  his  dwelling-house  has  been 
deemed  this  well  grounded  fear  ?    In  Rex  v.  Wood  &  al.,  Rex  r.  Wood; 
above,  the  fear  was  a  woman's  fear  of  being  sent  to  prison  for  JJJJ^Ij" 
a  debt,  by  conspiracy,  falsely  demanded  ;  so  a  fear  of  a  loss 
of  personal  liberty,  and  of  some  money  to  pay  the  debt  and 
costs,  she  feared  might  be  fraudulently  recovered  ;  but  ad- 
judged this  did  not  constitute  such  a  well  grounded  fear  as  is 
required  to  make  the  offence  robbery.     One  reason  given  by 
the  judges  was  that  she  had  for  this  wrong  a  civil  action, 
'*  which  could  not  be  if  the  fact  amounted  to  felony."  Grose  J. 
said,  he  could  not  distinguish  this  case,  on  principle  from  Rex 
v.  Astley  &,  al.,  though  he  did  not  agree  with  that  case.  Eyre 
C.  J  thought  the  two  cases  very  different;  that  the  question 
for  the  jury  was,  whether  the.  money  were  delivered  under 
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Cfl.  214.  the  impression  of  terror.  Ashburst  J.,  in  delivering  the  opinion 
Art.  12.  of  the  judges,  observed,  "  there  was  no  reason  for  such  a  de- 
v^^v-^^  gree  of  terror,  in  this  case,  as  to  induce  the  prosecutrix  to 
part  with  her  money ;  she  might  have  known,  that  having  done 
no  wrong,  if  she  had  been  taken  to  prison,  tbe  law  would 
have  taken  her  under  its  protection,  and  set  her  free ;  and 
that  the  law  did  not  allow  the  fear  ot  being  sent  to  prison  to 
be  a  sufficient  ground  of  terror  to  constitute  a  robbery Is 
there  not  something  very  defective  in  this  reasoning  ?  How 
could  the  law  protect  l»er  against  this  conspiracy  and  false 
'wearing,  unless  she  could  prove  both  ?  The  very  thing  she 
dreaded  was,  and  truly,  that  the  prisoners  would  swear  a  debt 
against  her  in  a  manner  to  hold  ber  in  prison  till  she  paid  it, 
or  gave  bail,  finding  herself  in  their  hands  alone,  and  aware 
she  had  no  evidence  to  prove  conspiracy  and  false  swearing. 
In  every  case,  if  the  party  can  so  prove  bis  innocence  as  thai 
the  law  can  and  will  protect  him,  and  be  may  know  this,  be  has 
nothing  to  fear,  and  so  no  well  grounded  terror  or  fear.  The 
very  ground  of  his  fear,  and  what  raises  in  his  mind  the  real 
terror  is,  a  real  apprehension  that,  though  perfectly  innocent, 
he  has  it  not  in  his  power  to  prove  his  innocence,  or  to  defeat 
the  false  swearing  he  really  apprehends  there  will  be  against 
him,  when  he  is  aware  the  threats  can  be  executed  by  per* 
jury,  that  will  pass  for  true  swearing,  because  he  has  no  suffi- 
cient evidence  to  prove  it  perjury,  though  in  (act  so.  In  fact 
in  every  case  of  false  accusation,  and  of  threats  to  prove  one 
guilty  of  a  crime  by  false  swearing,  it  is  this  false  swearing 
itself  which  is  the  very  thing  that  truly  puts  the  party  in  fear, 
and  excites  the  legal  dread  in  his  mind.  Therefore  if  Sarah 
Wilson,  tbe  woman  charged  with  the  debt,  was  aware  she 
had  evidence  to  prove  she  owed  nothing,  it  was  begging  the 
question  to  say  she  knew  the  law  would  protect  her ;  for  truly 
she  knew  it  could  not  protect  her  from  imprisonment  or  pay- 
ing, unless  she  could  prove  what,  as  the  case  is  stated,  she 
must  have  apprehended  she  could  not  prove.  So  if  a  man's 
house  is  pulled  down  by  a  mob,  because  he  refuses  to  give 
them  money,  has  he  not  a  remedy  by  a  civil  action  ?  Clearly 
he  has,  as  evidently  as  Sarah  Wilson  could  have  had  for 
false  imprisonment ;  and  much  more  in  fact,  because,  as  in 
Rex  v.  Astley,  the  owner  of  a  house  can  hardly  have  any 
difficulty  in  proving  the  wrong  done  by  a  mob's  pulling  it 
down.  But  had  Sarah  Wilson  been  imprisoned,  in  fact  falsely, 
it  does  not  appear  she  had  a  right  to  expect  any  evidence  to 
prove  false  imprisonment ;  therefore  do  not  the  reasons  of  tbe 
court  as  to  a  civil  action,  and  of  Ashhurst  J.  as  to  her  knowing 
the  law  would  protect  her,  totally  fail  ?  Both  seem  to  have 
taken  it  for  granted  she  would  have  had  a  remedy  the  case 
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does  not  shew  she  had  any  right  to  expect.    It  will  be  ob-  Ch.  215. 
served  that  Reane's  case  turned  on  fear  or  terror  in  fact,  not    Art.  1. 
on  any  legal  idea  of  putting  in  fear.    The  inference  from  all  v^v^s 
which  clearly  is,  that  though  we  use  these  words,  putting  in 
fear,  so  profusely  in  modern  statutes,  yet  there  can  scarcely 
be  an  expression  more  vague  and  indefinite  ;  especially  when 
extended  as  of  late  years,  not  only  to  bodily  injuries,  but  also 
to  character  and  property. 


CHAPTER  CCXV. 


MURDER  AND  MANSLAUGHTER. 


Art.  1  •    What  is  murder  or  not. 

$  1 .  As  much  as  has  been  already  written  on  these  sub-  Forms  of  in- 
jects of  murder  and  manslaughter  in  prior  chapters,  under  dictments, 
the  heads  of  Evidence;  and  especially  in  Ch.  91,  a.  10,  Is-  £^6o!-W* 
sues  in  criminal  cases,  evidence  proving,  &c.  ;  Ch.  197,  a.  cro.c.  c. 
7,  Malice  express  or  implied,  sundry  cases,  as  those  of  Hal-  482  to  609.— 
loway,  of  killing  in  excessive  correction ;  of  wilful  poisoning  ;  jndicTracnu 
of  sudden  killing  and  without  provocation ;  of  killing  an  offi-  for  murder  in 
cer  fac.  doing  his  duty ;  of  killing,  no  provocation  by  words  ^J1^1,,^ 
or  gestures ;  of  Mawgrid$e  in  the  guard -room,  and  cases  ant. 
therein  cited  ;  of  Gray  at  the  anvil,  and  remarks  thereon ;  of 
killing  a  mere  trespasser  on  land  he.  only  manslaughter,  case 
of  Huggett  &c.  and  several  of  sufficient  provocation ; 

art.  8,  s.  9,  10,  Ch.  197,  Principals  and  accessaries  tried  &c. 
in  several  cases  of  murder  and  manslaughter ;  Cb.  212,  Ho- 
miride,  art.  2,  what  homicide  is  murder  or  not,  manslaughter 
or  not,  several  cases ;  and  there  Coke's  definition  of  murder  5 
also  Hale's ; — explained  by  sundry  cases  as  to  what  consti- 
tutes murder,  manslaughter,  excusable  or  justifiable  homicide; 
self-defence  Sic. 

^  2.  Further  cases  of  murder.    "  If  A  shooteth  at  the  East's  C.  L. 
poultry  of  B,  and  by  accident  kills  a  man,  if  his  intention  was  2^  — Fos- 
to  steal  the  poultry,  which  must  be  collected  from  the  circum-  sSp'^East's 
stances,  it  will  be  murder,  by  reason  of  the  felonious  intent ;  c.  L.  198, 
but  if  it  was  done  wantonly,  and  without  that  intention,  or  incau-  J*9*  2i'3  &c. 

2«sO. —  1  Hale, 

429,  461,  39,  475.—1  Hawk.  c.  39,  s.  4,  6,       3  Inst  48  — 4B1.  Com.  200— East's  C.  L. 

231,232, 3W.-»  Co.  81. 


Digitized  by  Google 


196  CRIMES  AFFECTING  INDIVIDUALS. 

Ch.  215.  liously,  it  will  be  barely  manslaughter."  So  if  A  mean  merely 
Art,  1.    to  commit  a  trespass,  it  is  only  manslaughter,  as  above.  Yet 

v^w  it  is  said,  if  A  mean  to  beat  B,  though  he  intend  not  death, 
but  death  ensues,  it  is  murder,  or  manslaughter  at  least.  This 
must  be  admitted  as  before  explained.  It  is  murder,  if  death 
be  the  probable  consequence  of  A's  act,  but  otherwise,  not 
If  A  kill  himself  in  attempting  to  kill  B,  it  is  felony.  East, 
230. 

Agnes  Gore's     $  3.  Agnes  Gore  was  indicted  for  the  murder  of  one  Mar- 

ca*L  229***  *m»  an<*  a^ju^8ec^  gu^ty*  She  sent  10  Martin  for  an  electuary 
230.  '  for  her  husband,  which  Martin  sent,  and  she  put  poison  into 
it  to  poison  her  husband,  of  which  Martin  eat  of  bis  own 
choice,  not  knowing  the  poison  was  in  it,  of  which  he  died. 
Held  murder  in  her,  by  all  the  judges  of  England.  A  doubt 
at  first  arose  from  circumstances  peculiar  to  this  case:  1. 
Martin  eat  of  the  electuary  so  mixed,  of  hi*  own  choice,  no 
one  exciting  him  to  do  it :  2.  He  with  his  knife  stirred  up 
the  electuary,  and  so  more  effectually  mixed  the  poison  in  it ; 
and  so  made  what  he  eat  much  stronger  and  more  poisonous 
than  what  she  made  it.  ; — for  as  she  made  it,  several  eat  of 
£r^|JJ  c  it,  but  lived,  though  sick.  So  giving  judgment  of  death  with- 
out jurisdiction,  if  executed,  is  murder  in  him  who  commands 
it  to  be  put  in  force.  So  if  an  officer  vary  the  mode  of  exe- 
cution. 

3  Bac  Abr.       §4.  If  A  by  duress  of  imprisonment  compel  B  to  accuse 

662,  cites      an  innocent  person,  who  on  his  evidence  is  condemned  and 

fn^il^T8  executed,  this  is  murder  in  A.    So  if  A  incites  a  madman  to 

Plow.  19.—   kill  himself  or  another,  this  is  murder  in  A ; — so  if  he  by  force 

^*!L,cp93-~~  takes  B's  arm  and  the  weapon  in  his  hand,  and  therewith 
Hate  8  r.  c.  glabg  c>  whereof  he  dieSj  tbig  is  murder  in  A.   And  East's 

C.  L.  229. 

l  Hale's  P.  C     $  5.  A  man  is  infected  with  the  plague,  having  a  plague-sore 

A3br~664B-^ i  runnmS  uPon  n'm>  a"d  Soes  abroad  to  the  intent  to  infect 
East,  216,  another,  and  another  is  thereby  infected,  and  dies ;  this  it 
23L  seems  is  murder  by  the  common  law  ;  but  if  no  such  intention 

clearly  appears,  though  he  infect  one,  then  it  is  only  a  misde- 
meanor. 

Haw  P.  c.  ^6.  If  A  procure  a  woman  with  child  to  destroy  it  when 
^^'Dyer     born,  and  after  born  she  kills  it,  this  is  murder  in  her,  and  A 

is  accessary  to  murder. 
3  Bac.  Abr.       §  7-  Two  persons  meet  in  cool  blood  and  fight  on  a  prece- 

iSZ.cBu,S'  dent  <luarrel»  and  one  is  Wiled,  it  is  murder  in  the  other. 

22.  roni*  Tnis  law  deems  malice ;  and  no  excuse  he  was  struck 
first  by  the  deceased,  or  had  often  declined  fighting ;  or  was 
prevailed  on  to  do  it  by  importunity,  or  only  to  vindicate  his 
reputation  ;  or  that  he  meant  not  to  kill,  but  only  disarm  his 
adversary.    For  since  he  had  deliberately  engaged  in  an  act 
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highly  unlawful,  in  de6ance  of  the  laws,  he  must,  at  his  peril,  Ch.  215. 
abide  the  consequences.   And  not  only  he  who  kills,  but  bis    Art.  2. 
seconds  are  guilty  of  murder.    And  a  man  is  deemed  to  fight  y^v^ 
in  cool  blood,  when  he  meets  in  the  morning,  on  an  appoint-  And  see  1 
roent  made  the  night  before  ;  or  in  the  afternoon,  on  one  Haw  P.  C. 
made  in  the  morning  ;  or  other  reasons  that  shew  he  is  cool  '"c^4&.— 
and  master  of  bis  temper.  sid.  177 — 

§  S.  If  A  on  a  quarrel  with  B,  tell  him  he  will  not  strike  Lev-  ,80- 
him,  but  that  he  will  give  B  a  pot  of  ale  to  strike  him,  and  Haw*  p*  c- 
thereupon  B  strikes,  and  A  kills  B,  thi3  is  murder ;  for  A 
shall  not  elude  the  justice  of  the  law  by  such  a  pretence  to 
cover  his  malice. 

§  9.  Watts  came  along  by  Brains*  shop,  and  distorted  his  Cro.  El.  778, 
mouth,  and  smiled  at  him.  Brains  killed  him, — adjudged  mur-  2JJJ°f  ct{e& 
der,  for  it  was  no  provocation  that  abated  the  presumption  of  Hale's' P.  C. 
malice  in  Brains.  466. 

v$  10.  A  and  B  are  at  some  difference,  A  bids  B  take  a  pin  i  Hale's  P.  C. 
out  of  the  sleeve  of  A,  intending  thereby  to  take  an  occasion  467. 
to  strike  or  wound  B ;  B  takes  the  pin  accordingly,  and  then 
A  gives  B  a  blow,  whereof  he  dies,  this  is  murder  :  1 .  Be- 
cause here  was  no  provocation,  as  B  took  the  pin  by  A's  con- 
sent :  2.  Because  it  appeared  to  be  a  malicious  and  deliberate 
artifice,  thereby  to  take  occasion  to  kill  B. 

Art-  2.  §  1 .  To  kill  an  officer,  in  the  execution  of  his  of-  Keil.  66.— 
fice,  is  murder.  So  if  a  private  person  endeavour  to  part  9  Co.  68. 
two  fighting,  and  is  killed  by  one  of  them,  this  is  murder ; 
and  it  is  no  excuse  that  what  be  did  was  in  a  sudden  affray,  in 
the  heat  of  blood,  and  through  violence  of  passion.  But  if 
such  person  do  give  notice  for  what  purpose  he  comes,  by 
commanding  the  parties  in  the  king's  name  to  keep  the  peace, 
or  otherwise  clearly  shewing  his  intention  to  be  not  to  take 
part  in  the  quarrel,  but  to  appease  it,  he  who  kills  him  is  guil- 
ty of  manslaughter  only.  So  it  is  murder  to  kill  an  officer, 
attempting  to  arrest  one  on  a  warrant  irregular  or  illegal.  7 
D.  &  E.  455,  cited  M'Nally,  336. 

§  2.  And  whoever  kills  the  sheriff,  or  any  of  his  officers,  in  Haw.  P.  c. 
the  lawful  execution  of  a  civil  process,  is  guilty  of  murder.  gJi^Abr  ^ 
And  it  is  no  excuse  to  such  person,  the  process  was  erroneous,  669.— Hawk, 
(for  it  is  not  void  by  being  erroneous.)  or  that  the  arrest  was  c*1- 28' 8* 
in  the  night,  or  that  the  officer  did  not  tell  him  for  what  cause  294.— Fost 
he  arrested  him,  and  out  of  what  court,  (which  is  not  neces-  270, 308. 
sary  when  prevented  by  the  party's  resistance,)  or  that  the  of- 
ficer did  not  shew  his  warrant,  which  he  is  not  bound  to  do  at 
all,  if  he  be  a  bailiff  commonly  known,  nor  without  a  demand 
if  he  be  a  special  one.    But  where  a  warrant,  by  which  he 
acts,  gives  him  no  authority  to  arrest  the  party,  it  is  but  man- 
slaughter.   So  if  executed  out  of  the  jurisdiction  of  the 
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Ch.  215.  court.    So  only  manslaughter,  if  the  constable  of  Abe  killed 

Art.  3.  in  attempting  to  suppress  a  tumult  in  B,  as  there  he  has  no 

^✓vx;  authority.    And  if  the  party  be  an  officer,  though  only  a 

1  Hal.  P.  c.  watchman,  he  is  presumed  to  be  known,  and  need  not  notify 
*«M«i»  himself,  though  in  fact  not  known  to  the  person  killing  him. 

But  if  a  private  bailiff,  the  party  must  know  he  is  such,  or 
there  must  be  some  notice  of  it,  whereby  the  party  may  know 
it,  as  by  saying,  /  arrest  you,  which  is  of  itself  sufficient  no- 
tice, and  it  is  at  the  peril  of  the  party,  if  he  kill  him  after 
these  words,  or  words  pronounced  to  that  effect.  It  is  murder, 
if  in  fact  bailiff,  and  had  a  warrant.  It  is  presumed  a  con* 
stable  is  known  in  his  town  in  the  day  time,  but  not  in  the 
night.  It  is  notice  if  he  command  the  peace  in  the  king's 
name. 

Art.  3.  Further  eases  of  murder. 

2  Stra.  700,  §  1.  Oneby  was  indicted  for  the  murder  of  W.  Gower,  and 
Omsbv'-^ited  adjudged  guilty.  February  2,  1725,  the  deft,  and  Gower 
in  East;a  ex.  were  in  company  with  A,  B,  and  C,  in  a  tavern,  in  a  friendly 
262,263,264.  manner,  about  two  hours  ;  then  the  company  began  to  play  at 

hazard,  and  played  some  time,  then  A  asked  if  one  would  set 
him  three  half  crowns ;  on  this,  Gower,  in  a  jocular  manner, 
laid  down  three  half-penny  pieces,  and  said  to  A,  I  have  set 
you  three  half  pieces ;  the  deft,  at  the  same  rime  set  to  A 
three  half  crowns,  which  A  won.  Immediately  the  deft,  turn- 
ed and  said  to  Gower,  it  was  an  impertinent  thing  to  set  half- 
pence, and  he  was  an  impertinent  puppy  for  so  doing;  Gower 
answered,  whoever  called  him  so  was  a  rascal.  Thereon  the 
deft,  took  and  threw  a  bottle,  with  great  force,  towards  Grower, 
but  did  not  hit  him,  but  it  brushed  his  wig  ;  Gower  immedi- 
ately tossed  a  candlestick  or  bottle  towards  the  deft.,  but  did 
not  hit  him.  Gower  and  the  deft,  both  rose  and  fetched  their 
swords,  both  hung  up  in  the  room  ;  Gower  drew  his,  but  the 
deft,  was  prevented  drawing  his  by  the  company,  and  Gower 
threw  away  bis,  and  all  set  down  for  an  hour.  Then  Gower 
said  to  the  deft.,  we  have  had  hot  words,  but  you  was  the  ag- 
gressor, but  1  think  we  may  pass  it  over,  and  offered  his  hand 
to  the  deft. ;  to  which  be  answered,  no,  damn  you,  I  will 
have  your  blood.  Afterwards  the  reckoning  was  paid  by  all 
five,  and  all  but  the  deft,  left  the  room  to  go  home,  and  he, 
left  alone  in  the  room,  called  to  Gower  in  these  words,  young 
man,  come  back,  I  have  something  to  say  to  you;  and  Gower 
returned,  and  immediately  the  door  was  flung  to  and  shut, 
and  the  rest  of  the  company  excluded,  and  then  a  clashing  of 
swords  was  heard,  and  the  deft,  gave  the  mortal  wound,  of 
which  Gower  died  the  next  day.  The  deft,  received  three 
slight  wounds.  And  on  his  death  bed  Gower  said,  he  thought 
he  received  his  wound  in  a  manner  swordsmen  call  fair.  No 
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reconciliation  between  the  defi.  and  Gower  after  throwing  the  Ch.  215. 
bottle.  The  second  argument  was  before  all  the  judges  of  Art.  3. 
England,., who  unanimously  held  this  murder.  This  is  *'  a  K^ysj 
killing  with  a  wicked  design"  "  All  held  Mawgridge's  case 
law.*1  Held,  the  deft.,  Oneby,  guilty  of  murder  on  express  malice, 
for  he  said  he  would  have  Gower's  blood,  who  had  acted  in- 
nocently ;  he  set  the  half-pence  to  A,  not  to  the  deft  ;  A  did 
not  resent  it,  because  pleasantly  done ;  and  no  provocation  to 
the  deft,  to  be  angry  and  abuse  Gower ;  his  return  was  prop- 
er ;  if  not,  but  ever  so  improper,  it  was  no  provocation  in 
law  ;  deft,  then  threw  the  bottle  with  great  force ;  though  it 
only  touched  bis  wig,  it  would  have  been  murder  if  it  had 
killed  him  ;  Gower  drew  his  sword  to  defend  himself,  if  he 
drew  it  first ;  then  Gower  acted  properly,  offered  reconcilia- 
tion ;  the  d eft's,  answer  to  this  "  is  the  strongest  evidence  of 
express  malice,"  it  shews  he  was  determined  to  take  Gower's 
life  ;  the  deft's.  calling  Gower  back  shewed  a  sedate  mind  ; 
the  interchange  of  wounds  altered  not  the  case.  This  cause 
was  argued,  and  the  court's  opinion  given,  at  great  length; 
and  is  one  of  those  causes  in  which  every  fact  is  material ; 
hence  is  thus  stated  at  large,  in  regard  to  the  facts  and  the 
main  reasons  of  the  judges.  Court  judges  of  the  malice, 
and  if  time  to  cool,  on  a  special  verdict. 

He  who  wilfully  gives  poison  to  another,  provoked  or  not,  ^al.  P.  c. 
is  a  murderer  ;  because  a  deliberate  act.    And  if  A  come  to 
serve  a  writ  on  B,  and  he  kills  him,  this  is  murder ;  for  here 
is  no  provocation.  So  to  demand  a  debt. 

§  2.  It  is  a  settled  rule,  if  A  does  an  act  meaning  to  do  a  3  B«c.  Abr. 
felony,  as  steal  poultry  &c.,  and  death  ensues,  it  is  murder,  as  xelyng^n 
be  intends  a  felony.    So  if  the  act  of  one  having  such  intent  — Dait/c.  93. 
immediately  cause  a  third  person's  death,  it  is  murder ;  and  ^"g10^  |°p' 
also  it  is  where  his  act  occasionally  causes  a  death.  As  where  c7.«6  &*436! 
the  husband  gave  his  wife  a  poisoned  apple,  who  eat  not 
enough  to  kill  her ;  and  innocently,  against  her  husband's  will 
and  persuasion,  gave  part  of  it  to  a  child,  whereof  it  died  ; 
this  was  murder  in  the  husband. 

§  3.  So  if  A  mean  to  kill  B,  and  his  blow  miss  him  and  i  Hal.  P.  c. 
kills  C,  it  is  murder,  though  he  meant  no  malice  to  C  ;  for  466' 
the  law  transfers  the  malice  to  the  party  slain. 

§  4.  If  a  man,  knowing  people  are  passing  along  a  street,  Hal.  P.  C. 
throws  a  stone  over  a  house  or  wall  with  intent  to  do  hurt  to 
people,  and  one  is  killed,  this  is  murder ;  and  if  without  such 
intent,  it  is  manslaughter,  and  not  barely  per  infortunium,  be- 
cause the  act  itself  was  unlawful.  But  if  the  man  were  tiling 
a  house,  and  let  fall  a  tile  knowingly,  and  gave  warning,  and 
yet  a  person  is  killed,  this  is  per  infortunium  ;  but  if  he  gave  not 
convenient  warning,  it  is  manslaughter,  quia  non  adhibuit  de- 
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Ch  215.  bitam  diligentiam.    This  case  confirms  the  distinction  made 
Art,  3.    in  a  former  chapter  ;  that  is,  if  the  unlawful  act  be  done  in- 
X^Y^KJ  tending  personal  hurt,  and  death  ensues,  it  is  murder  ;  but  if 
the  unlawful  act  be  done  not  intending  a  personal  injury,  and 
not  probably  attended  with  death,  but  one  is  killed  by  it,  this 
is  but  manslaughter.    But  is  letting  fall  the  tile,  as  supposed, 
4  Com.  D.     tnat  by  any  possibility  may  kill  a  person,  a  lawful  act  ?  It 
433  — h.  P    may  be  if  on  private  ground.    And  it  is  murder  if  the  malice 
c.  49, 60, 61.  exlen(j  on\y  t0  a  corporeal  damage,  as  to  beat  one.    So  if 
the  malice  be  against  another.    So  if  the  malice  be  in  anoth- 
er person  ;  as  if  one  commits  murder,  all  present  and  aiding 
are  guilty  of  murder,  though  they  had  no  particular  malice 
against  the  party  killed. 
And  Dougt.       As  if  theie  be  a  duel  between  A  and  B,  and  C  be  A's  sec- 
207,212.  Rex  ond,  who  kills  B,  this  is  murder  in  C.    And  if,  on  an  indict- 
9.  Borthwick.  ment  for  raurder,  the  jury  find  a  special  verdict,  to  affect  the 
principals  in  the  second  degree,  it  must  be  stated  :   1.  That 
they  were  actually  present :  or  2.  Or  some  acts  done  by  them 
at  the  time,  which  unavoidably  shew  they  were  present :  or  3. 
That  they  were  of  the  same  party,  on  the  same  pursuit,  and 
under  the  'same  engagements  and  expectations  of  mutual  de- 
fence and  support  with  the  person  who  did  the  fact. 
1  Hal.  P.  C.      §  5.  If  A  command  B  to  beat  C,  and  he  does  it,  and  C 
436.  thereof  dies,  this  is  murder  in  B,  also  in  A,  if  present ;  but 

if  absent,  he  is  accessary  to  murder.    But  if  B,  on  such  com- 
mand, beat  D,  and  he  dies,  A,  if  absent,  is  not  accessary  to 
the  murder  ;  because  as  to  him  his  command  shall  not  be 
Saunders'     construed  further  than  as  to  the  person  he  intended,  and  he 
csae  intended  not  D. 

1  Hal.  P.  C.  §6»  If  A  counsel  or  command  B  to  beat  C  with  a  small 
436.  rod,  which  could  not,  in  all  human  reason,  cause  death ;  if  B 

beat  C  with  a  club,  or  wound  him  with  a  sword,  whereof  he 
dies,  it  seems  that  A  is  not  accessary  to  this  murder ;  because 
there  was  no  command  of  death,  nor  of  any  thing  that  could 
probably  cause  death,  and  B  has  varied  from  the  command  in 
substance,  and  not  in  circumstance.  So  A  is  not  accessary,  if 
he  countermand  his  advice  before  any  act  is  done  by  B,  and 
he  kills  afterwards.  But  A's  private  repentance,  without  re- 
calling his  advice  or  command,  has  no  effect. 
Hal.  P.  c.  §  7.  Lord  Dacre,  and  divers  others,  came  to  steal  deer  in 
439  443,  Da-  Pelham's  park.  Rayden,  one  of  the  company,  killed  the 
keeper  in  the  park  ;  Dacre  and  the  rest  being  in  the  other 
parts  of  the  park.  Held,  murder  in  all.  Yet  they  come  to 
commit  one  kind  of  crime,  and  Rayden  committed  another 
kind  ;  but  said  in  pursuance  of  their  intent  to  resist  all  oppo- 
sition. 

.§  8.  And  if  A  comes  and  kills  a  man,  and  B  runs  to  aid 
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him,  if  needed,  but  in  fact  does  nothing,  yet  be  is  principal,  Ch.  215. 
being  present ;  and  also  he  concurs  in  the  intention  to  commit    Art.  4. 
the  crime,  and  ready  to  act  his  part  whenever  wanted.  v^-^-^/ 

§  9.  It  is  murder  to  kill  one  on  a  slight  or  trivial  provoca-  Eaat,232,2d0. 
tion.  Several  cases  ;  as  a  slight  box  on  the  ear  ;  so  a  slight 
blow  with  a  cane.  Yet  such  may  justify  chastisement  in  a 
manner  not  likely  to  endanger  life  ;  a  mere  intention  to  cor- 
rect ;  not  a  brutal  violence,  or  implacable  malice,  or  revenge, 
or  using  a  deadly  weapon.  Equality  of  combat  between  the 
parties  is  also  necessary  to  extenuate  the  killing,  and  to  reduce 
it  to  manslaughter.  Several  cases,  242,  &c.  and  Ford's  case, 
at  least  at  the  onset. 

§  10.  So  it  is  murder  in  A,  if  by  his  counsel  B  kill  himself.  13  Mass.  It. 

Art  4.    Further  cases  of  manslaughter.  X^S** 

§  1.  Manslaughter  or  simple  homicide,  is  the  voluntary  Bowen. 
killing  another,  without  malice  expressed. or  implied;  and  SBac. Abr. 
differs  not,  in  substance  of  the  fact,  from  murder ;  and  dif-  H^ie's^PC 
fers  only  in  this:   1.  In  the  degree  of  the  offence,  murder  460*466.—' 
being  aggravated  with  malice,  presumed  or  implied;  but  3 Inst  66— 
manslaughter  not ;  hence  in  manslaughter  there  can  be  no  .^IJhIw 
accessaries  before  the  fact :  2.  In  the  form  of  the  indict-  P.  c.  7. 
ment. 

$  2.  By  manslaughter  is  understood  such  a  killing  as  hap-  1  East,  218, 

y.t/  P.  i  .    ?        -  "  219,260,26®. 

pens  either  on  a  sudden  quarrel,  or  in  the  commission  of  an  264,266,232, 
unlawful  act  without  any  deliberate  intention  of  doing  mis-  266. 
chief;  and  on  indictment  for  murder,  the  deft,  may  be  con- 
victed of  manslaughter,  and  acquitted  of  murder. 

§  3.  If  the  owner  of  a  wild  beast,  bull,  cow,  ape,  or  mon-  JJJ  — C* 
key,  &c.  have  notice  of  its  quality  and  disposition  to  do  M'Naiiy,6*7. 
mischief,  by  hurting  persons,  and  do  not  use  due  diligence  to  —Easts  c.L. 
keep  it  confined,  but  through  negligence  the  beast  goes  abroad,  ^  Cora- W. 
after  warning  of  his  condition,  and  it  kills  a  man,  it  is  man- 
slaughter in  the  owner ;  and  if  purposely  let  loose  to  do  mis- 
chief, it  is  murder,  if  only  to  frighten  people. 

§  4.  If  two  fall  out  suddenly,  and  presently  agree  to  fight,  ^!>aw"  ^ 
and  each  fetch  a  weapon  and  go  into  a  field,  and  there  one  Bac  Abr. 
kills  the  other,  it  is  manslaughter  only  ;  because  done  in  the  666, 667. 
heat  of  blood.    And  if  a  person  see  two  fighting  on  a  private 
quarrel,  whether  sudden  or  malicious,  takes  part  with  one  of 
them,  and  kills  the  other,  it  is  but  manslaughter.    So  if  two 
strive  for  the  wall,  and  one  happen  to  kill  the  other  ;  or  a 
man  happens  to  kill  another,  who,  claiming  a  title  to  his 
house,  attempts  forcibly  to  enter  it  &tc.,  or  to  kill  one  who 
endeavours  unlawfully  to  arrest  him,  or  to  force  him  from  his  _  it  _  _ 

-  J  .  ,  7  .t  .  East's  C.  L. 

possession  of  a  room  in  a  public  house  ;  or  if  a  man  imme-  234. 
diately  kills  one  whom  he  finds  in  bed  with  his  wife,  or  that 
pulls  him  by  the  nose,  or  fillips  him  in  the  forehead,  or  ac- 
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Ch.  215.  tually  strikes  him  ;  in  all  these  cases  the  party  is  at  most  only 
Art,  4.    guilty  of  manslaughter.   Secus,  if  provocation  be  trifling. 
v^*v-^^     §  5.  So  where  A's  son  and  B's  son  fall  out  in  the  field  and 

CnTj  29d~  ^  *  an(*       son  *s  beaten,  ^  runs  home  t0  his  father  all 

-Sale's  P.  bloody,  and  8  presently  takes  a  staff,  runs  into  the  field,  being 

c  453. —  three  quarters  of  a  mile  distant,  and  strikes  A's  son,  and  kills 

Bowlegs'-  h'imi  tliis  is  only  manslaughter,  because  done  in  a  sudden  heat 

"  Cro.  J.  of  passion; — blow  was  with  a  small  cudgel.   East,  237. 


case, 


294-  §  6.  A  with  above  thirty  others  entered  with  force  on  Bas- 

i  Hnie  s  p.  set's  manor-bouse,  and  ejected  out  of  it  Basset,  his  children, 
Basset  's  case.  ar,d  servant.  Three  days  after,  twenty  others  on  Basset's 
—East's  C.    behalf  came  in  the  night  with  weapons,  with  intent  to  re-enter, 

HawkTsi   and  one  of  lhe  twenty  aD0ul  10  o'c,ock  in  the  ni§ht»  cast  fire 
a.  47.  C    '  into  a  thatched  house  adjoining  to  the  house,  whereon  one  in 
it  shot  off  a  gun,  and  killed  one  of  Basset's  party,  and  then 
the  rest  of  it  fled,  and  A  and  his  company  continued  forcible 
possession  of  the  house  for  many  days  after.    A  and  twenty- 
seven  more  were  indicted  for  murder,  and  found  guilty  of 
manslaughter  ;  so  .all  guilty  of  A's  crime,  for  all  came  to  com- 
Dacres'  case  m't  a  riotous,  unlawful  act,  and  his  killing  was  in  pursuance  of 
443 ;  and  see  the  object  of  this  assembly.    And  in  these  cases  it  is  a  settled 
Jjjt'* c>      rule,  to  make  all  of  the  company  guilty  of  manslaughter  &c. 

when  one  of  it  kills  a  man,  it  must  be  a  killing  in  pursuit  of 
that  unlawful  act  they  meet  to  do ;  as  in  Dacres'  case  above, 
"  they  all  came  with  intent  to  steal  deer,  and  consequently 
the  law  presumes  they  came  all  with  the  intent  to  oppose  all 
that  should  hinder  them  in  that  design  ;  and  consequently, 
when  one  killed  the  keeper,  it  is  presumed  to  be  the  act  of 
all,  because  pursuant  to  that  intent ;"  that  is,  it  was  part  of 
the  plan  or  design  to  kill  or  remove  out  of  their  way  all  who  op- 
posed them  ;  and  it  is  understood  the  keeper  did  oppose  them 
&c.  But  suppose  A,  B,  C,  and  divers  others  meet  to  commit 
a  riot,  as  to  steal,  or  pull  down  inclosures,  and  in  their  march 
upon  their  design,  A  meets  with  D  or  some  other,  with  whom 
he  had  a  former  quarrel,  or  by  reason  of  some  collateral  pro- 
vocation given  by  D  to  A,  A  kills  him  without  any  abetting 
by  any  of  the  rest  of  the  company ; — though  this  is  man- 
slaughter or  murder  in  A,  yet  the  rest  of  his  company  are 
not  guilty  of  either,  though  present ;  nor  of  aiding  &c. ;  for 
this  killing  by  A  was  accidental,  and  not  within  the  compass 
of  their  original  intention,  as  out  of  their  plan  or  design  A's 
quarrel  with  D  no  way  arose.  But  if  when  they  came  to  kill 
the  deer  or  throw  down  the  inclosures,  any  had  opposed  them 
in  it  by  words  or  actual  resistance,  and  A  bad  killed  him,  it 
had  been  murder  in  all  the  rest  of  the  company,  that  came 
with  the  intent  to  do  that  unlawful  act,  though  there  were  no 
express  intention  to  kill  any  person  in  the  first  enterprise,  for 
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the  law  presumes  they  come  to  make  good  their  design  against  Ch.  215. 

all  opposition  to  their  object,  and  in  such  case  there  seems    Art,  4. 

to  be  by  the  whole  a  tacit  authority  to  each  in  behalf  of  all,  V^"y^^ 

to  remove  or  put  down  such  opposition.    These  principles 

will  aid  us  in  explaining  many  cases.  Though  these  principles 

are  clear,  there  will  remain  a  question  of  difficulty  in  many 

new  cases  arising  ;  that  is,  what  act  done  by  one  or  some  of 

the  riotous  assembly,  does  or  does  not  come  within  their  plan 

or  design.    And  all  such  cases  are  manslaughter,  where  the 

killing  is  on  a  sudden  quarrel. 

§  7.  Where  there  is  a  common  nusance  in  the  highway,  by  1  Hale  s  P. 

A,  B,  C,  D,  in  a  vill  of  M  ,  and  E,  F,  G,  H,  &c.  and  c'  ^  445* 

twenty  more  of  the  inhabitants  of  M  come  to  remove  it, 

A,  B*  C,  and  D  oppose ;  F  strikes  A  suddenly  and  kills  him, 
whereby  F  is  guilty  of  manslaughter ;  but  the  rest  of  his  com- 
pany are  not  guilty,  merely  because  of  the  company ;  but  only 
those  who  actually  assist  F  to  strike  and  kill  A ;  for  in  this  case 
F  and  his  company  come  to  do  a  lawful  act,  as  remove  the  nu- 
sance hence  guilty  of  no  unlawful  combination  ;  so  not  res- 
ponsible for  what  one  of  the  company  does  of  his  own  head,  not 
advised  or  abetted  by  the  rest.  But  if,  in  truth,  no  nusance 
exist,  but  an  act  lawful  to  be  done  by  A,  and  then  A  bad  been 
killed  by  F,  all  the  rest  of  F's  company  had  been  guilty  that 
came  with  the  design  to  remove  that  which  they  deemed  a 
nusance,  but  which  was  not  one ;  because  in  this  case  F  and 
his  company  is  a  riotous  and  unlawful  assembly.  There  then 
is  a  design  in  them  all  to  do  an  unlawful  act,  and  so  responsi- 
ble for  what  one  of  them  does  within  their  plan  or  design,  as 
just  explained  in  the  case  of  Dacres  &c. 

$8.  If  A  comes  to  enter  a  house  with  force,  and  in  order  1  Hale's  P. 
thereto  shoots  at  his  house,  and  B,  the  possessor,  having  other  counts  case, 
company  in  his  house,  shoots  and  kills  A,  this  is  manslaughter  in 

B,  but  not  in  the  rest  of  his  company,  because  the  assembly  is 
lawful ;  and  those,  and  those  only,  who  actually  abet  are 
guilty  of  manslaughter,  and  principals,  because  of  their  actual 
abetting. 

$J  9.  Whether  manslaughter  or  murder,  often  depends  on  Poster,  291, 
the  instrument  used  in  the  case  ;  as  if  A  by  indecent  words  J^.  urncr  * 
provoke  B,  and  B  make  use  of  a  deadly  weapon  and  kill  A, 
this  is  murder  ;  for  using  this  weapon  manifests  an  intention 
to  kill,  or  to  do  some  great  bodily  harm  ; — but  if  B,  op  such 
provocation,  give  A  a  box  on  the  ear,  or  strikes  him  with  a 
stick  or  weapon  not  likely  to  kill,  and,  against  his  intention, 
unluckily  kills,  it  is  but  manslaughter. 

$  lO.  In  thi  s  case  the  verdict  stated  that  Plummer  and  his  pi^minirV' 
accomplices  were  assembled  in  order  to  transport  wool,  of  the  case ;  and 
growth  of  England,  to.  France,  contrary  to  the  statute  ;  that  JJJ  and  w*» 

633,  same 

.—East's  C.  L.  268,  294.— 1  Hale,  423. 
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Ch.  216.  an  officer  of  the  crown,  duly  authorized,  met  and  opposed 
Art.  4.  them,  and  that  during  the  scuffle  which  ensued,  one  of  the  gang 
s^"v*^»/  shot  and  killed  another  of  them  :  held,  1 .  If  the  officer  or  any 

of  his  assistants  bad  been  killed,  it  would  have  been  murder 

in  all  the  gang. 

East's  c.  L.  d  11,  2.  So  it  would  have  been  murder  in  all,  if  the  shot 
294^  iW,  had  been  levelled  at  the  officer  or  any  of  his  assistants ; — and 
Pluinmer's  so  if  one  of  the  gang  had  been  killed  :  Plummer  discharged  ; 
SST."  FfVo  andi  savs  Foster,  because  it  was  not  found  the  gun  was  dis- 

«Jois ;  and  158     .    *     «  .  *  _    ,  r        •  •  i  . 

Mod.  627,  charged  in  prosecution  of  the  purpose  for  which  the  party 
633,  the  Was  assembled  ;  but  had  it  been  positively  found,  that  it  was 
wine  case,  discharged  against  the  officer  or  his  assistants,  the  court  upon 
this  finding  might,  without  encroaching  on  the  province  of  the 
jury,  have  presumed,  that  it  was  discharged  in  prosecution  of 
their  original  purpose for  it  might  then  have  been  presumed 
this  purpose  did  include  the  overcoming  of  such  resistance  : 
3.  But  the  books  agree  this  killing  of  one  of  the  gang  by 
another,  was  manslaughter  in  him :  4.  The  jury  must  find 
the  fact  itself  of  shooting  at  the  officer  or  his  assistants,  not 
the  evidence  only  *  5.  If  a  man  shoots,  intending  to  kill  one 
man,  and  kills  another,  it  is  murder :  6.  Indictment  for  man- 
slaughter must  state  the  act  voluntarily  done  ;  but  if  the  act 
be  found,  it  shall  be  intended  voluntary,  being  done  by  a  man, 
a  free  agent :  7.  If  two  engage  in  an  unlawful  act,  and  a  man 
is  killed  by  one,  the  other  is  guilty  of  murder  ;  but  to  make  it 
so,  he  should  know  of  that  malicious  design,  (that  is,  that  it 
was  unlawful,)  different  from  that  engaged  in  :  8.  A  has 
malice  against  B,  and  engages  in  a  duel  with  him ;  C,  a 
stranger,  comes  by  chance  and  sides  with  A,  who  kills  B ; 
this,  though  murder  in  A,  is  only  manslaughter  in  C,  who  is 
present,  abetting  and  assisting,  because  C  comes  there  of  a  sud- 
den, and  knows  nothing  of  the  premeditated  matter :  9.  If 
tlii eves  go  to  rob,  and  two  of  them  quarrel,  and  one  kills  the 
other  on  a  sudden  quarrel,  and  no  malice  prepense,  this  is 
only  manslaughter  in  him,  and  no  crime  at  all  in  his  com- 
panions, though  all  engaged  in  an  unlawful  act ;  the  killing  is 
distinct  from  their  design  :  10.  So  if  divers  come  into  a 
park  to  hunt,  having  no  right,  and  two  quarrel,  and  one  kills 
the  other,  it  is  only  manslaughter  in  him  that  kills,  and  uo  of- 
fence in  the  rest,  as  the  killing  is  not  in  pursuance  of  the 
unlawful  design  they  are  engaged  in ;  and  the  one  who  kills 
may  act  from  a  private  grudge  :  1 1 .  If  there  be  an  affray, 
and  a  constable  is  killed  in  the  execution  of  his  office,  if  he  is 
not  known  to  be  constable,  it  is  only  manslaughter  in  him  that 
kills  him,  and  no  offence  in  the  rest :  12.  The  act  must  be 
deliberate,  or  it  is  but  manslaughter,  though  an  unlawful  act, 
as  entering  one's  house  against  his  will,  and  in  it  the  owner  is 
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killed,  because  the  unlawful  act  is  sudden,  and  not  deliberate;  Ch.  215. 
arising  out  of  a  sudden  quarrel  about  a  dog  he.  t  J  3.  The    Art,  4. 
deliberation  roust  be  to  hurt  somebody,  either  immediately  s^y^/ 
or  consequentially ;  that  is,  "  mediately  or  immediately  to 
hurt  somebody  :"  14.  A  man  goes  to  shoot  a  deer  in  another 
man's  park,  and  the  arrow  striking  a  tree  glances  and  kills  a 
man,  it  is  only  manslaughter ;  but  Coke,  3  Inst.  56,  57,  con- 
trary,— an  unlawful  act :    15.  If  any  felony  be  intended,  and 
one  is  killed,  it  is  murder,  though  not  to  hurt  a  person. 

§  12.  To  kill  an  officer  who  does  what  is  not  warrantable  is  4  Com.  D. 
only  manslaughter ;  but  murder,  if  he  execute  his  office  legally  ^Jy0^' 
or  executes  process  only  erroneous;  and  whether  on  the  311! 312! 
spot  or  coming  or  going,  pr  officer  or  his  assistant,  sheriff,  con- 
stable, or  watchman ;  but  he  roust  be  known,  or  notify  with 
what  intent  he  comes,  by  commanding  the  peace  or  declaring 
bis  office,  otherwise  but  manslaughter.   So  only  manslaughter 
if  the  process  be  defective  in  the  frame  of  it,  or  mistake  the 
accused's  name,  or  if  his  name  or  the  officer's  is  inserted  with- 
out authority  and  after  issuing  the  process ;  or  the  officer  ex- 
ceeds his  power  and  is  killed  by  the  person  whose  liberty  is 
invaded.    So  as  in  Tooley's  case,  this  invasion  is  a  provoca-  East's  C.  L. 
tion  to  all.    And  if  a  felony  be  committed,  but?not  by  the  ac-  295.— Foster, 
cused,  and  one  attempting  to  arrest,  kills  or  is  killed,  is  but  1  Hate's  P  C. 
manslaughter ;  case  of  a  private  person.    So  if  an  officer  490. 
arrests  without  warrant ;  so  if  a  man  kills  one  attempting  to 
enter  his  house  on  pretence  of  title.    If  a  traveller,  before  he  ^'p48^,.. 
lights  from  his  chaise,  fires  a  pistol  and  kills  one  by  accident,  ton*— East's 
it  is  but  manslaughter.  c.  L.  266. 

§13.  If  two  fight  and  one  breaks  his  sword,  and  a  stranger  4  Com.  D. 
gives  him  his  sword  with  which  he  kills  the  other,  it  is  man-  439> 
slaughter  in  both.    So  if  two  quarrel  and  part,  and  presently 
meet  and  fight,  and  one  kills  the  other,  it  is  but  manslaughter, 
and  though  there  was  former  malice,  if  they  were  reconciled, 
and  afterwards  fight  again  on  a  new  occasion.    A  gives  pro-  Foster,  295. 
voking  language,  B  strikes,  a  combat  ensues,  A  is  killed, — is 
manslaughter.  So  if  B  draw  his  sword,  but  makes  no  pass  till 
A  has  drawn  also,  this  is  manslaughter ;  but  if  B  draws  bis 
sword  and  makes  a  pass  at  A  before  he  draws  his,  A  then 
draws,  a  combat  ensues,  A  is  killed,  this  is  murder  ;  for  this 
pass,  A's  sword  being  undrawn,  shews  B  sought  A's  blood, 
and  A  then  rightfully  endeavoured  to  defend  himself. 

§  14.  The  prisoner  indicted  for  murder  came  home  in  the  Foster,  278, 
night  drunk;  his  father  ordered  him  to  bed,  which  he  refused  ay°r,case- 
to  do  ;  whereupon  a  scuffle  happened  betwixt  the  father  and 
son.    The  deceased  in  bed  hearing  this,  got  up,  fell  on  the 
prisoner,  threw  him  down  and  beat  him  on  the  ground,  and 
there  kept  him  down  so  that  he  could  not  escape,  nor  avoid 
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Ch.  215.  the  blows;  and  as  they  were  striving  together  the  prisoner 
Art.  4.  gave  the»deceased  a  wound  with  a  penknife,  of  which  wound 
he  died.  Doubted  if  manslaughter  or  it  defendendo ;  but 
held  by  all  the  twelve  judges,  manslaughter ;  for  there  did  not 
appear  to  be  any  inevitable  necessity  so  as  to  excuse  the  killing 
in  this  manner.  The  deceased  did  not  appear  to  aim  at  the 
prisoner's  life,  but  rather  to  chastise  him  for  his  insolent  be- 
haviour to  his  father. 
Foster's  C.  L.     $  1 5.  If  on  words  arising  in  the  street,  a  woman  strikes  a 

man's  case  —  man  on  tne  ear  w*tn  ^er  nan^>  ana*  ne  gives  her  a  blow  on  the 
East's  C.  L.  breast  with  the  pommel  of  '  is  sword  ;  she  flies,  he  pursues 
^  and  subs  her  in  the  back,  this  is  manslaughter.    Holt  thought 

this  murder,  but  afterwards  finding  she  struck  him  in  the  face 
with  an  iron  patten,  and  drew  much  blood,  he  held  it  man- 
slaughter. The  smart  of  the  man's  wound,  and  the  effusion 
of  blood  might  possibly  keep  his  indignation  boiling  till  the 
moment  of  the  fact. 
Foster's  c.  L.     ^  16.  Only  manslaughter*  to  kill  one  when  the  warrant  is 

fooi'^cis^  no*  0^eve<^*  A*  where  the  captain  of  a  ship  had  a  press- 
warrant  directing  no  person  but  a  commissioned  officer  should 
be  entrusted  with  the  execution  of  it,  and  his  name  to  be  in- 
serted on  the  back  of  it ;  the  captain  appointed  his  lieutenant  to> 
execute  it,  and  sent  his  boat  with  part  of  the  crew  to  press, 
but  the  lieutenant  staid  in  the  ship;  the  boat's  crew  some 
leagues  distant  from  the  ship  boarded  a  ship  and  attempted  to 
press,  when  one  of  them  was  killed  ;  held  as  above,  only  man- 

Adey's  case,  slaughter,  as  they  did  not  act  according  to  their  warrant.  So 
if  the  officer's  warrant  be  illegal.  Leach's  Cases,  188. 

l  East  s  c  L     ^0  it  ls  on^  man^augnter  if  an  apprentice  die  by  the  mas- 
226,  245.      !er,s  neglect  to  take  proper  care  of  him.    Where  only  man- 
slaughter if  die  deceased  begin  to  renew  the  quarrel,  and  it 
does  not  appear  that  the  prisoner  sought  it  with  any  prior 

•  Id  translating  the  French  Penal  Code  the  word,  manslaughter,  is  rarely  used.  Art. 
295, "  wilful  homicide  is  styled  murder  "  But  art.  296,  "  murder  committed  with  premed- 
itation, or  by  lying  in  watl,  is  styled  astattination."  Arts.  297,  298,  premeditation  and 
lying  in  wait  are  so  defined  as  to  shew  the  French  mean  by  assassination  what  we  mean 
by  murder.  But  arts.  299,  300,  parricide  and  infanticide  have  our  meaning.  Art.  301, 
defines  poisoning,  and  merits  attention  :  it  is  "every  attempt  on  the  life  of  a  person  by 
means  of  substances  which  sooner  or  later  may  occasion  death,  in  whatever  manner  such 
suhstances  be  employed  or  administered,  and  whatever  may  have  been  their  effect.  Art. 
302,  these  four  crimes  are  capitally  punished,  [and  parricide  with  the  loss  of  Uie  right 
hand  also.]  And  art  303,  and  so  are  "  all  malefactors  of  whatever  description,  who  for 
the  accomplishment  of  crimes  shall  make  use  of  tortures,  or  commit  acts  of  barbarity." 
Art.  304, 14  murder  shall  be  punished  with  death  when  perpetrated  during,  or  immediately 
before  or  after,  the  commission  of  any  other  crime  or  offence :"  and  "  in  every  other 
case  the  person  guilty  of  murder  shall  be  punished  by  bard  labour  for  life."  Thus  it  is 
plain  the  word  in  the  French  language  wc  translate  murder  has  several  meanings,  and 
includes  manslaughter  and  more  ;  hence,  the  French  have  no  two  words  that  express  our 
notions  of  murder  and  manslaughter.  And  art  321,  murder  is  said  to  be  excusable  when 
provoked  by  blows  or  personal  violence. 
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malice.    And  if  A  aim  a  blow  at  B  that  might  be  man-  Ch.  215. 
slaughter,  and  by  accident  kills  C,  it  is  but  manslaughter.         Art.  5. 

Art.  5.  Murder,  American  statute t.  V^v-x^ 

§  1.  Sect.  3  of  this  act  enacts,  "  that  if  any  person  or  per-  Act  of  Con- 
sons  shall  within  any  fort,  arsenal,  dock-yard,  magazine,  or  in  gf"}^"1 
any  other  place  or  district  of  country,  under  the  sole  and  ex-  ' 
elusive  jurisdiction  of  the  United  States,  commit  the  crime  of 
wilful  murder,  such  person  or  persons  on  being  thereof  con- 
victed shall  suffer  death." 

§  2.  Sect.  5  provides  for  the  marshal's  delivering  the  body 
of  such  murderer  to  be  dissected.  For  murder  on  the  seas, 
see  Piracy.  Sect.  7,  manslaughter  in  such  places  is  fine 
not  above  $1000,  and  imprisonment  not  above  three  years. 

Sect.  6  of  this  act  enacts,  that  if  any  citizen  of  the  United  Act  of  Con. 
States,  "or  other  person  shall  go  into  any  town,  settlement,  or  f^j^*1*11 
territory  belonging  to  any  nation  or  tribe  of  Indians,  and  shall  ' 
there  commit  murder  by  killing  any  Indian  or  Indians  belong- 
ing to  any  nation  or  tribe  in  amity  with  the  United  States, 
Such  offender  being  thereof  convicted  shall  suffer  death."  As 
to  Indians  committing  murder  in  the  United  States,  see  Ch. 
214,  a.  2. 

§  3.  Sect.  21  of  this  act  enacts,  "the  crime  of  murder  Act  of  Coo- 
when  committed  by  any  officer,  seaman,  or  marine,  belonging  jjjJf'iaxT— 
to  any  public  ship  or  vessel  of  the  United  States,  without  the  Touimin's 
territorial  jurisdiction  of  the  same,  may  be  punished  with  death  Kentucky 
by  the  sentence  of  a  court  martial."    Manslaughter  on  the  ™^sh^D't| 
seas,  see  Piracy.  death. 

§  4.  Sect.  1  of  this  act  enacts,  "  that  if  any  person  shall  jUjU^^' 
commit  the  crime  of  wilful  murder,  or  shall  be  present,  aiding  i80oC.--Act  of 
and  abetting  in  the  commission  of  such  crime,  or  not  being  Maine,  ch.  2. 
present  shall  have  been  accessary  thereto  before  the  fact,  by 
counselling,  hiring,  or  otherwise  procuring  the  same  to  be 
done,  every  such  offender  who  in  the  Supreme  Judicial  Court  ^l™sdb£ient 
shall  be  duly  convicted  of  either  of  the  felonies  or  offences  Saw.  Act  of 
aforesaid,  shall  suffer  the  punishment  of  death."    And  one  Feb.  i», 
convicted  of  murder  in  a  duel  may  be  delivered  to  be  dissect-  1819, 
ed  and  anatomised. 

^  5.  By  this  act  it  was  enacted,  "  that  whosoever  shall  Mnss-  Act, 
commit  wilful  murder  of  malice  aforethought,  and  being  1786  ' 
thereof  convicted  before  the  justices  of  the  Supreme  Judicial 
Court,  shall  suffer  the  pains  of  death." 

^  6.  This  act  enacted,  "  whosoever  shall  commit  wilful  Provisional 
murder  upon  premeditated  malice  or  hatred,*'  shall  suffer  Act  of  im- 
death. 

This  Colony  act  enacted,  "  if  any  person  shall  commit  any  cf0,0JjJ  Act 
wilful  murder  upon  premeditated  malice,  hatred,  or  cruelty,  of  1646 
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Ch.  215.  not  in  necessary  and  just  defence,  nor  by  mere  casualty 
Art.  5.    against  his  will,  he  shall  be  put  to  death." 

^  7.  This  act  punished  self  murder  with  infamy,  by  order- 


otitm  ACt  m&  k0(*y  of  "the  suicide  to  be  buried  in  some  common 
highway,  and  a  cart  load  of  stones  laid  upon  his  grave.  And 
thus  in  some  infamous  manner  has  the  law  of  Massachusetts 
ordered  the  body  of  the  suicide  to  be  buried.  But  this  kind  of 
law  since  the  American  revolution  has  very  rarely  been  exe- 
cuted ;  not  one  instance  is  recollected  among  the  scores  of 
self-murders  remembered.  It  seems  to  have  become  a  general 
practice  to  consider  those  who  kill  or  destroy  themselves  as 
being  insane. 

§8.  Thus  in  about  160  years  Massachusetts  has  considered 
murder  and  punished  it  under  four  different  descriptions.  The 
law  of  1805  describes  it  simply  as  wilful  murder;  that  of 
1785,  as  wilful  murder  of  malice  aforethought;  that  of  the 
Province,  as  wilful  murder  upon  premeditated  malice  or  hatred, 
and  that  of  the  Colony  added  cruelty. 

§  9.  But  the  most  material  thing  to  be  observed  is,  that 
none  of  the  acts,  Federal  or  State,  even  undertake  to  define 
murder ;  all  punish  wilful  murder.  The  old  acts  add  of 
malice  &c.,  a  matter  ever  included  in  the  verv  idea  of  wilful 
murder.  Then  wherever  a  question  arises,  has  one  committed 
wilful  murder  within  any  of  these  statutes,  we  have  invariably 
to  resort  to  the  common  law  to  inquire  and  find  if  by  that 
wilful  murder  has  been  committed,  or  if  the  offence  committed 
be  wilful  murder,  or  the  same  thing,  murder  by  the  rules^and 
settled  decisions  of  that  law. 
Mass.  Act,  §  10.  Sect.  1  enacts,  "  that  if  any  woman  shall  conceal  her 
b3  26'       pregnancy,  and  shall  wilfully  be  delivered  in  secret  by  herself 

bastard*ch?ld-  of  any  issue  of  ner  oo^i  ma,e  0r  female,  which  shall  by  law 
ran  -  Maine  be  a  bastard,  every  woman  so  offending  shall  pay  a  fine  not 
Act,  ch.  a.     exceeding  £50"  to  the  State. 

§11.  Sect.  2  punishes  the  concealment  of  the  death  of 
such  with  the  gallows,  and  binding  to  the  good  behaviour. 

§  12.  Sect.  3  provides  the  grand  jury  in  the  same  indict- 
ment may  charge  the  mother  of  such  child  with  wilful  murder, 
as  well  as  with  either  of  said  offences,  and  the  jury  of  trials 
on  such  indictment  may  find  her  guilty  of  the  murder  charged, 
and  if  so,  she  may  be  convicted  of  murder  and  suffer  death  ; 
but  if  only  either  or  both  of  the  said  other  ofFences,  then  this 
jury  may  acquit  her  of  the  murder  charged,  and  find  her 
guilty  of  said  first  mentioned  offences  or  either  of  them. 
Province  Act  §  13.  This  act  enacted,  that  if  the  mother  concealed  the 
of  I69t>.  jjeatn  0r  a  bastard  child,  so  that  it  could  not  be  known  if  born 
alive  or  not,  she  should  suffer  death  as  in  case  of  murder,  ex- 
cept she  could  prove  it  were  born  dead. 
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$  14.  As  to  manslaughter.    Section  3  enacts,  "  that  if  any  Ch.  215. 
person  shall  commit  the  crime  of  manslaughter,"  he  shall  be    Art.  5. 
punished  by  solitary  imprisonment,  not  above  one  year,  and  v-^v-^/ 
afterwards  by  imprisonment  in  the  common  gaol,  or  confine-  JJUJ8^0/^ 
rnent  to  hard  labour  not  exceeding  three  years.     What  is  _Act  „f 
manslaughter  or  not,  it  will  be  observed  is  left  to  be  ascertain-  Maine,  ch.  2, 
ed  by  the  rules  and  principles  of  the  common  law.     So  it 
was  by  the  act  of  February  28,  1785  ;  but  by  this  act  it  was 
punished  with  the  gallows  and  branding,  imprisonment  and 
binding  to  the  good  behaviour,  any  or  all  of  these.  Brand- 
ing &c.  discontinued,  Massachusetts  Act,  February  19,  1819. 

§  15.  This  Colony  law  punished  manslaughter  with  death,  Colony  Law 
on  Lev.  xxiv.  17  ;  Numb.  xxxv.  20,  21.  of 

^  16.  If  the  mortal  blow  be  given  at  sea,  and  the  party  die  on  4  Dal  1. 420, 
shore  in  a  foreign  country,  this  is  not  murder  cognizable  by  the  M'.^fJle*  *' 
courts  of  the  United  States,  under  the  above  act  of  Congress. 

§  17.  It  is  fatal  to  omit  the  technical  words  in  an  indictment  2Da1l.  228, 
for  murder.     This  was  a  conviction  for  murder,  at  a  court  of  HoS/ieyman,r 
oyer  and  terminer  and  general  gaol  delivery.    A  writ  of  error  a.  O.  179*.' 
was  brought  to  remove  the  proceedings  into  the  Supreme  Court 
of  Pennsylvania,  and  on  the  return  of  the  record,  the  deft, 
assigned  the  general  errors,  and  the  attorney  general  replied 
in  nullo  est  erratum.     Dallas,  the  deft's.  counsel,  made  two 
exceptions ;  the  material  one  was,  that  though  the  assault  is 
stated  to  have  been  done  feloniously  &tc,  yet  the  technical 
and  essential  epithets  are  not  applied  to  the  striking,  kicking, 
bruising,  and  knocking,  the  real  cause  of  the  death,  and  not 
the  assault. 

§  18.  Section  4  of  this  act,  as  to  the  punishment  of  mur-  Mass.  Act, 
der,  manslaughter,  felonious  maims,  &ic.  it  is  enacted,  "that  _Arct50f  °6' 
if  any  person  with  set  purpose,  and  aforethought  malice,  or  Maine,  ch.  2. 
intention  to  maim  or  disfigure,  shall  unlawfully  cut  out,  or  dis-  J^Jj***jJ  j. 
able  the  tongue,  put  out  an  eye,  cut  off  an  ear,  slit  the  nose,  mm*  349, 
or  cut  off  the  nose  or  lip,  or  cutoff  or  disable  a  limb  or  mem-  j*60. 347,pun- 
ber  of  any  person,  every  offender,  and  every  person  privy  to  jhg Jdj^ee 
the  intent  aforesaid,  who  shall  be  present,  aiding  and  abetting  in  the  peni- 
in  the  commission  of  such  offenre,  or  not  being  present,  shall  tentiary,  Mo 
have  counselled,  hired,  or  procured  the  same  to  be  done,  up-  MansUugt- 
on  due  conviction  thereof,  in  the  Supreme  Judicial  Court,  ter,  as  it  is 
shall  be  punished  by  solitary  imprisonment  not  exceeding  one  ^"aIc^Ko 
year,  and  by  confinement  to  hard  labour,  or  by  imprisonment  20, 1800. 
in  the  common  gaol,  not  exceeding"  ten  years. 

§  19.  Before  this  act  was  passed,  this  crime  was  in  this  Act  Dec.  19, 
State  punished  at  common  law,  by  which  this  crime  was  de-  Cora*  i2|._2 
fined  nearly  as  in  the  above  statute  ;  but  not  exactly  ;  at  com-  Com.  D.  126. 
mon  law  striking  out  a  tooth  was  part  of  the  offence,  not  a 
jaw  tooth,  and  at  common  law  it  was  viewed  as  an  aggravated 

vol.  vii.  27 
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Ch.  215,  battery.  Remedy,  an  action  of  trespass,  vi  et  armw,  and  by 
Art.  6.    indictment,  fine,  and  imprisonment. 

K^v^j  §  20*  Section  13  of  this  act  enacts,  (copied  from  the  Cot* 
Act  of  Con.  entry  act  nearly,)  if  any  ooe  on  purpose,  and  of  malice  afore- 
April  ao,  thought,  shall  unlawfully  cut  off  the  ear  or  ears,  &c.  as  Ch. 
178U.  172,  a.  9,  s.  29,  &c.  punishment  is  imprisonment  not  exceed* 

ing  seven  years  ,  and  fine  not  exceeding  $1000.  As  maims 
are  thus  accurately  defined  by  Federal  and  State  statutes,  the 
common  law  notions,  as  to  this  offence  are  generally  of  no 
importance.    See  Ch.  172,  a.  9,  s.  29. 

$  21.  We  find  but  very  little  said  of  the  crime  of  mayhem  in 
jbe  American  books,  and  not  much  in  the  English  books  for 
many  years.  These  kinds  of  barbarities  were  much  mora 
frequently  committed  in  more  savage  times.  Several  cases 
at  common  law,  &c.  East's  C.  L.  393  to  403.  Maims, 
at  common  law,  formerly  were  viewed  as  felonies;  but 
of  late  years,  aggravated  trespasses  ;  since  only  punished  by 
fine  and  imprisonment.  There  were  English  statutes  passed 
on  the  subject  as  early  as  5  H.  IV. ;  but  tbe  principal  one 
was  the  Coventry  act,  of  the  22  and  23  Car.  11.,  which  made 
mayhem  felony  and  death.  Never  adoped  here.  East,  394, 
&c.  states  several  cases,  which  may  serve  as  constructions  of 
our  statutes,  by  shewing  what  is  a  slitting  of  the  nose,  &ic. 
&c.  in  what  form  the  indictment  ought  to  be,  and  what  may 
be  in  defence. 

Art.  6.  Catet  decided  in  Massachusetts. 
Mass  S  J       §  I  •  In  this  case  McClausland  was  indicted  for  tbe  murder 
Court,  Lin'-    of  Mrs.  Warren.    On  being  brought  into  court,  he  pleaded 
coin,  July     guilty.    The  court  stated  to  him  the  nature  of  his  plea,  and 
a^weaithY  suggested  to  him  he  might  withdraw  it,  and  plead  not  guilty, 
M  Ciausiaad.  and  that  thereby  he  only  put  himself  on  trial.    He  said,  he 
killed  tbe  woman,  and  he  did  not  like  to  tell  a  lie  about  it. 
The  court  did  not  then  record  his  plea,  but  remanded  him. 
The  next  day  he  was  brought  into  court  again,  and  the  court 
again  suggested  to  him  he  might  retract  his  plea  of  guilty,  and 
plead  not  guilty  ;  but  be  would  not  retract  it.    The  court  then 
examined  several  witnesses  as  to  his  insanity,  and  the  manner 
of  his  killing  Mrs.  Warren,  his  conduct  and  state  of  mind  be- 
fore, at  tbe  time  of,  and  after  the  murder  committed.    N.  D. 
This  inquiry  was  made  by  the  judges,  and  not  by  a  jury. 
Maw.  S.J.       4     1"  tnis  case  Henry  Blackbourn  was  indicted  for,  and 
Court,  Kssex,  convicted  of,  the  murder  of  George  Wilkinson. 
Common?'       Facts  were,  Aueu&t  14,  1795,  in  the  evening,  the  deceas- 
Mt.tUb  r.      ed  came  to  Blackbourn 's  about  8  o'clock,  and  spent  the  eve- 
Blackbourn.  njng  wjtn  Blackbourn  and  wife,  and  one  Eunice  Owers,  she 
being  called  in  at  Wilkinson's  request ;  they  eat  bread  and 
cheese,  and  drank  rum  and  water,  brought  by  the  deceased, 
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and  passed  the  evening  in  good  humour.    About  half  after  9  Ch.  215. 
o'clock  Blackbourn  asked  Wilkinson  to  lend  him  about  9*. ;    Art.  6. 
this  Wilkinson  declined,  saying  be  had  no  money  about  him,  s^y-«w 
(though  in  his  dying  moments  he  said  he  bad  money,  and  lost 
it  after  he  was  wouuded.)    About  half  after  10  o'clock,  Wil- 
kinson and  Eunice  Owers  got  up  to  go  away,  and  Blackbourn 
requested  them,  or  told  them  they  should  stay  longer.  After 
some  little  time  passed,  they  again  offered  to  go  ;  and  he  had 
fastened  the  door.    [And  Wilkinson  told  Dr.  Little,  in  his  last  , 
moments,  that  Blackbourn  threatened  to  stab  him  if  he  went ; 
but  this  threat  he  did  not  mention  afterwards  in  bis  examina- 
tion before  two  justices  of  the  peace,  when  the  deceased  was 
on  oath,  and  Blackbourn  present,  nor  did  said  Eunice  hear  it.] 
On  Wilkinson's  persisting  to  go,  the  prisoner  went  to  his  desk, 
the  other  end  of  a  long  room,  and  took  his  sword,  (sharp 
pointed  and  two  edged,)  and  in  returning  towards  Wilkinson, 
at  the  door,  with  the  sword  in  one  hand  and  the  candle  in  the 
other,  he,  the  prisoner,  as  said  Eunice  expressly  swore,  blew 
out  the  candle,  and  in  a  moment  after  Wilkinson  fell ;  but  the 
room  being  very  dark,  after  the  candle  was  out,  and  no  moon, 
it  did  not  appear  how,  or  with  what  intent,  the  blow  was  giv-  ^/j^^" 
en,  which  was  found  to  be  a  stab  with  a  sword,  in  the  left  side  tions,  a<lm it- 
just  below  the  ribs,  of  which  he  died  in  about  twenty  hours.  ted  in  tbil 
Blackbourn  was  requested  to  light  a  candle,  which  for  about  SJ1^,?*.  i  J 
fifteen  minutes  he  declined ;  but  finally  went  and  brought  one.  where  true 
The  exoans  of  Wilkinson,  who  was  helped  only  by  Eunice,  principles  are 

•     ?  <mm       r%    t  j  »!•      *t«  i   •      i  i    Z  j  stated;  see 

waked  Mrs.  Farker  and  Miss  Wiel,  in  the  room  below ;  and  a|so,  Leach 
they  were  informed  Blackbourn  had  wounded  Wilkinson ;  C.  c.  666.-2 
they  urged  Blackbourn  to  call  help  ;  be  refused,  and  said  he  "SETi'iP.  c! 
would  run  through  the  first  person  who  should  attempt  to  come  366,367,359) 
into  the  room  :  but  when  he  saw  help  would  be  called,  he  ^  ™U9t  al' 
went  for  Dr.  Little  about  2  o'clock  next  morning,  and  mj|de  un<jer 
told  Little  that  he,  Blackbourn,  had  wounded  a  man  ;  and  be-  tbeapprehen* 
iog  asked  why  he  did  it.  said,  because  he  had  treated  him  ill,  p^achin^ 
and  would  not  go  out  of  his  house.    Little  came,  and  found  death ; 
Wilkinson  badly  wounded  and  intoxicated.    Blackbourn  then  whether  to 

o i*  not  ||| q 

told  Little  he  had  given  the  wound  in  play,  not  with  any  intent  to  j0(]ge  ^  ,',ot 
hurt  him;  that  Wilkinson  had  the  sword,  and  he,  Blackbourn,  the  jury,  is  to 
took  it  from  him,  and  gave  him  a  slight  touch.    About  this  J*^6  L  ^J* 
time  Mr.  Archer  asked  Blackbourn  how  he  did  it;  he  said,  —Seechs9, 
with  the  sword,  and  then  took  it  from  behind  his  bureau,  in  the  a.  2,  W» 
scabbard,  broke  it  in  two  pieces,  and  the  scabbard  broke  with 
it,  and  said  it  should  never  do  any  more  mischief.    Dr.  Lit- 
tle, at  this  visit,  asked  Blackbourn  if  he  had  been  drinking ;  „ 
be  said,  yes  ;  though  then  he  did  not  appear  to  be  much  in 
liquor.    At  this  time  all  the  persons  present,  among  whom 
was  said  Eunice,  appeared  to  Dr.  Little  to  think  it  was  done 
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Ch.  215.  in  play.    Said  Eunice  swore  further,  that  when  Blackbourn 
Art,  6.    took  the  sword,  before  the  mortal  wound  was  given,  she  ask- 

^YV/  ed  him  what  he  was  about  to  do  with  it ;  he  made  no  answer ; 

that  she  asked  him  again,  and  he  said  nothing  ;  that  about  5 
o'clock  in  the  morning  of  the  15th  of  August,  Blackbourn 
said,  that  was  the  sword  which  gave  the  mortal  blow,  and  it 
was  broken  that  it  should  not  do  any  more  murder.  Dr.  Lit- 
tle understood  Blackbourn  to  say,  that  it  should  not  do  any 
more  mischief;  and  Eunice,  in  her  testimony  before  the  coro- 
ner, swore  the  expression  was,  that  it  should  do  no  more  dam' 
age.  Eleven  o'clock,  August  15,  Dr.  Little  visited  the  de- 
ceased again,  and  Blackbourn  came  in  with  a  bandage  about 
bis  head,  and  some  blood  issued  from  beneath  it  ;  they  asked 
,  him  what  the  matter  was  ;  he  said,  Wilkinson  had  struck  and 
wounded  him.  It  was  agreed  by  all  that  he  had  no  wound 
there  in  the  morning.  Three  o'clock,  August  15,  Wilkinson 
was  moved  to  the  poor-house,  and  recollected  some  hard 
words  that  passed  between  him  and  Blackbourn ;  such  as, 
Blackbourn  said  that  Wilkinson  should  not  be  master  of  his 
house  ;  and  Wilkinson  conjectured  that  Blackbourn  wanted 
him  to  stay  and  spend  more  money.  August  1 5,  between  2 
and  5  o'clock  in  the  morning,  Blackbourn  went  to  sleep;  and 
that  morning  he  told  Wilkinson  he  was  sorry  &c.  Plea,  not 
guilty.  The  defect  in  the  indictment  was  amended  by  con- 
sent (value  of  the  sword  laid  in  shillings,  amended  so  as  to 
read  in  cents,)  by  the  Attorney  General. 

Counsel,  D.  and  A.  were  appointed  by  the  court  for  the 
prisoner  ;  the  evidence  being  clear  that  he  killed  Wilkinson, 
made  but  one  question,  if  murder  or  manslaughter:  stated 
from  the  books  what  was  murder ;  as  also  did  the  attorney 
general :  cited  4  Bl.  Com.  195,  198,  199 ;  Haw.  P.  C.  80 ; 
Hale's  P.  C.  449,  450,  455,  cases  stated  above  :  also,  what 
is  manslaughter,  and  cited  Haw.  P.  C.  7G ;  Hale's  P.  C. 
466  ;  3  Bac.  Abr. ;  3  Bl.  Com.  183  ;  1  Hale's  P.  C.  456 ; 
and  Lord  Morley's  case;  290,  295;  Kelyng,  135,  Maw- 
gridge's  case, — 51,  Ford's  case  ;  Foster  C.  L.  278,  Nailor's 
case  ;  Style,  467.  But  the  court  stated,  and  so  do  many 
books,  that  if  one  man  attack  another  with  a  deadly  weapon, 
without  provocation  by  assaults  or  blows,  intending  deliberately 
to  do  him  some  great  bodily  harm,  and  death  ensues,  it  is  mur- 
der ;  for  from  the  manner  and  weapon  it  shall  be  presumed  he 
intended  a  felony,  and  from  his  doing  the  act  without  provoca- 
tion the  law  supposes  he  did  it  designedly  and  from  wicked- 
ness of  heart,  unless  he  shews  the  contrary.  In  this  case  the 
court  allowed  Dr.  Little  and  others  to  testify  what  Wilkinson 
told  them  of  the  affuir  in  his  last  moments,  being  first  satis6ed 
that  be  apprehended  himself  near  his  end  ;  though  what  he 
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told  was  not  on  oath,  or  the  accused  thereto  cross-examined  ;  Cu.  215. 
end  though  also  his  deposition  on  examination  had  afterward    Art.  6. 
been  taken  on  oath  by  two  justices  and  Blackboura  present.  Vyvv^ 
The  court  said  it  has  been  usual  to  admit  the  declaration  of  the 
party  killed,  made  by  him  when  he  thought  himself  dying. 
The  said  examination  was  also  read,  the  said  two  justices 
having  sworn  in  court  that  they  took  it  &tc. 

If  one  be  a  witness  to  a  contract,  and  die  before  there  is  a  7  Johns.  R. 
trial  on  it,  bis  declarations  are  inadmissible,  unless  made  on  ^Goodricif 
oath  or  in  extremis  when  he  comes  to  a  violent  end. 

§  3.  In  this  case  Cato  Haskell  was  indicted  for  the  murder  Mass.  S.  Jud. 
of  Charles  Lewis,  and  convicted  of  manslaughter.  The  court  £ourt» 

Tprm  1S02 

appointed  counsel  to  defend  he.  It  was  a  very  nice  question  common-  ' 
whether  murder  or  manslaughter.  The  evidence  came  from  wealths, 
near  twenty  persons,  was  minute,  and  of  too  great  length  to  be  Cat0  Ha*keN- 
stated  in  a  work  of  this  kind,  and  contradictory.  If  the  widow 
of  Lewis  gave  a  true  account,  it  was  clearly  a  case  of  murder. 
If  Cato's  son  stated  the  facts  truly,  it  was  clearly  a  case  of 
manslaughter.  Other  witnesses  differed  from  both.  It  is  pro- 
bable the  jury  gave  most  credit  to  Cato's  son,  about  fifteen 
years  old,  who  testified  that  he  and  his  father  soon  after  sun- 
down, the  night  Lewis  was  killed,  went  to  meet  Lewis  and 
his  wife  returning  to  Cato's  house  or  hut,  standing  alone  in  the 
fields ;  that  near  the  house  Cato  and  his  son  heard  Lewis 
beating  his  wife,  that  Cato  told  him  to  leave  off ;  that  Lewis 
said  he  would  beat  her  for  all  the  damned  negroes  in  the 
world,  (all  were  negroes  except  the  son,  who  was  a  mulatto) 
and  continued  beating  her ;  that  Cato  parted  them  ;  that  soon 
after  Lewis  took  up  a  stick  and  struck  Cato  four  blows ;  that 
the  witness  told  Lewis  he  would  not  beat  her  so ;  that  Lewis 
then  struck  him  and  hurt  him  very  much  ;  that  Cato  forbid 
Lewis  to  touch  his  son,  and  said  if  he  did  he  would  touch 
him  ;  that  this  was  at  the  bars  some  rods  from  Cato's  house, 
within  about  ten  feet  of  which  he  suddenly  killed  Lewis  with 
a  scythe  ;  that  near  the  bars  Lewis  laid  down  his  bottle  of 
rum  and  took  Cato  by  the  collar  and  gave  him  two  blows  on 
the  side  of  his  face  ;  that  they  got  over  the  bars,  and  that  then 
Cato  struck  Lewis  twice  with  his  cane  ;  that  they  continued 
quarrelling  till  they  got  near  the  door  when  Lewis  again  struck 
Cato  twice ;  that  Cato  unlocked  the  door  and  the  son  went  in 
to  kindle  a  fire,  as  he  was  told  to  do  by  his  father ;  that  in 
two  or  three  minutes,  as  he  was  about  the  fire,  he  heard  Lewis' 
wife  cry  out,  he  is  dead  ;  and  heard  Lewis  cry  out,  I  am  dead, 
my  dear.  Lewis'  wife  denied  there  was  any  fighting  or  hard 
words  before  the  death  blow  was  given,  and  when  given  in  a 
moonlight  night  she  was  about  sixteen  feet  distant,  drawing 
water,  heard  the  blow  immediately,  saw  Lewis  on  the  ground 
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Ch.  215.  and  Cato  by  him  looking  on  him.  He  soon  fled  ;  and  the 
Art.  6.  son  went  off  with  him,  but  soon  returned  for  his  gun,  when 
Lewis  was  dead.  Son  further  testified  the  scythe  used  to  hang 
on  the  corner  of  the  house ;  that  the  second  time  Lewis 
struck  was  not  more  than  three  or  four  minutes  before  the 
cry,  he  is  dead ;  son  and  his  father  went  away  fee. ;  that 
Cato  told  people  his  name  was  Nathaniel  Lamson  ;  that  after 
some  days  they  were  arrived  at  Dartmouth  College,  where 
tbey  were  taken  ;  that  he  heard  hid  father  tell  Lewis  he  should 
not  have  his  clothes  till  be  would  be  peaceable. 

On  the  evidence  two  questions  were  made :  1.  Is  the  boy's 
story  true  ?  2.  If  true,  was  the  killing  manslaughter  ?  The 
first  question  was  argued  very  much  at  large  on  the  evidence 
that  the  boy  was  to  be  believed,  though  directly  contradicted 
by  Dinah  as  to  the  main  points  of  fighting  and  the  previous 
provocations ;  that  she  was  not  to  be  believed,  for  her  story 
was  unnatural  in  its  material  parts; — reasons  Sic., — and  many 
parts  of  her  story  contradicted  by  herself  or  by  other  wit- 
nesses fee.,  especially  as  to  the  material  facts,  the  blows. 

2d.  Taking  the  boy's  account  as  true,  the  killing  was  clearly 
manslaughter,  for  Cato  bad  a  legal  provocation,  and  no  time 
to  cool  before  the  fatal  stroke  was  given,  and  that  under  a 
strong  provocation  like  the  present  a  deadly  weapon  makes  no 
difference ;  for  the  law,  considering  the  provocation  and  mak- 
ing just  allowances  for  the  fraility  of  human  nature,  viewed  the 
passions  as  roused,  not  by  Cato,  but  a  cause  external  to  bim, 
and  his  reason  unseated,  did  not  hold  him  accountable  for  his 
conduct  or  weapon,  as  was  Taylor's  case,  who  after  pushed 
out  of  doors  and  left,  instantly  seized  his  sword,  a  deadly  wea- 
pon, and  gave  the  mortal  wound.  Authorities  cited,  Hale's  P. 
C,  449,  450,  455,  456 ;  4  Bl.  Com.  195,  198  to  201  ;  Haw. 
P.  C.  82,  115 ;  Foster's  C.  L.  296,  259  ;  12  Co.  87  ;  Cro. 
Jam.  296,  Rowley's  case ;  3  Bac.  Abr.  667  ;  Crown  C.  C. 
499  ;  Taylor's  case,  5  Burr.  2794.  who  killed  Smith  ;  One- 
by's  case,  2  Stra.  766  to  775  ;  Mawgridge's  case,  Kelyng, 
119.  Thatcher  J.  was  of  opinion  this  killing  was  murder. 
Sewell  J.  held  it  manslaughter  only.  Sedgwick  J.  was  of  the 
same  opinion.  He  seemed,  however,  to  think  that  Cato  tell- 
ing the  boy  to  make  a  fire  fee.  was  evidence  he  had  recovered 
his  reason  ;  but  then  judge  Sedgwick  supposed  further,  that 
Lewis,  considering  the  rum,  his  temper,  fighting,  fee.  might 
give  a  new  provocation  after  the  boy  went  into  the  house,  and 
which  of  course  he  could  not  see  and  thus  renew  the  fighting. 
Judgment,  to  be  branded  with  the  letter  B  in  the  forehead, 
imprisoned  one  year,  and  after  to  find  sureties  in  $200,  for 
his  good  behaviour  three  years,  and  stand  committed  till  sen- 
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tence  be  performed.  Dane  and  Jackson  appointed  by  the  Ch.  215. 
court  counsel  for  the  deft.  Art,  6. 

$4.  Under  the  act  of  March  15,  1805,  making  further  K^v^j 
provisions  in  the  judicial  department,  one  capitally  indicted  2  Mass.  It 
cannot  be  arraigned,  (was  for  murder)  unless  three  justices  of  8o3»  ^on?". 
the  court  be  present.    As  to  giving  character  in  evidence,  Hardy.  * 
see  Evidence.    G.  Blake  for  the  deft. 

§  5.  The  defts.  were  indicted  for  the  murder  of  Ebenezer  4  Mass.  R. 
Parker,  two  counts;  separately  tried  because  they  did  not  J?1,399' 
agree  i  tbeir  challenges    Drew  was  first  tried.    Facts,  Jan.  £~ 
11,  1608,  at  Falmouth,  Drew  gave  the  deceased  a  mortal  Drew*, 
wound  with  a  bludgeon  by  which  his  skull  was  fractured,  was  Qu,nb3r- 
of  hard  wood  four  or  five  feet  long,  and  about  two  inches  in 
diameter.    Parker  died  in  seven  days  &&c.  He  was,  and  long 
had  been  a  deputy-sheriff ;  he  bad  an  execution  against 
Quinby,  and  about  fourteen  days  before,  Januury  11,  had 
lawfully  arrested  bim  on  it  and  delivered  him  to  one  Richard 
King  for  safe  keeping  ;  that  without  Parker's  knowledge,  King 
at  Quinby's  request  let  him  go  at  large,  he  promising  to  be 
ready  to  settle  the  execution  whenever  called  on  by  Parker. 
Parker,  who  lived  about  seven  miles  from  Quinby's,  came 
there  to  settle  about  a  week  after. ;  he  could  not  be  found. 
Drew  and  Quinby  were  hired  men  in  the  service  of  one  Sam- 
uel Conant ;  Drew  was  a  blacksmith,  at  work  at  Conant's 
forge,  and  Quinby  worked  at  Conant's  saw-mill ;  but  when 
the  mill  was  not  going  Quinby  worked  with  Drew  in  the 
blacksmith's  shop,  at  a  distance  from  and  not  part  of  a  dwel- 
ling-house.   January  11,  1808,  Parker  again  came  to  Quinby 
to  arrest  him  if  he  would  not  settle  the  execution.  Quinby  knew 
this,  left  the  saw-mill  and  went  to  Conant's  house,  and  took  a 
bottle  of  rum,  passed  out  at  the  back-door,  and  went  to  the 
shop  where  Drew  was  making  nails,  when  Drew  and  Quinby 
fastened  the  shop  to  exclude  the  entrance  of  any  person.  In 
the  evening  Parker  having  learnt  that  Quinby  had  shut  him- 
self up  with  Drew,  sent  one  W.  Babb  jun.  to  the  shop,  to 
inform  them  that  he  was  coming,  and  to  advise  Quinby  to 
settle  the  execution.  Babb  went,  and  finding  the  door  fast- 
ened, knocked  ;  Quinby  called,  Who  is  there  ?    Babb  then 
told  his  name.  Who  is  with  you  ?  asked  Quinby.  On  Babb's 
answering,  44  no  one,"  he  was  admitted  into  the  shop,  and  the 
door  was  again  fastened.    Babb  delivered  his  message  from 
Parker,  advised  Quinby  to  settle  the  execution,  and  told  him 
Conant  was  ready  to  settle  for  him  if  be  would  consent ;  but 
Quinby  refused,  and  said  it  should  not  be  settled  that  night. 
Parker  then  came  to  the  shop  with  Richard  King.  Samuel 
Cox,  and  some  others,  to  assist  him, — knocked  at  the  door  : 
Drew  was  drawing  nails  from  a  rod  then  in  his  hands,  and 
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Ch.  215.  Quinby  was  blowing  the  bellows,  one  hand  being  on  the  bel- 
Art.  6.    lows  pole,  and  the  other  resting  on  the  said  bludgeon.  When 

K^y^J  Parker  knocked,  Drew  asked  who  was  there.  Parker  an- 
swered, he  was  there.  Drew  threw  some  burning  cinders 
towards  the  door,  from  the  nail-rod  in  his  hand.  Parker 
asked  for  admission,  and  Drew  asked  him  if  he  was  well. 
"  Yes,"  answered  Parker ;  then  I  advise  you,  said  Drew, 
to  stay  where  you  are  ;  that  Parker  then  told  Drew,  that  he 
did  not  want  him,  that  he  wanted  Quinby,  who  was  his 
prisoner,  and  that  he  would  have  him.  Parker  theoiipulled 
the  door  open.  Drew  immediately  threw  down  the  rtail-rod, 
caught  up  a  sledge,  and  came  to  the  door.  He  went  out  in 
a  great  passion,  saying,  What  are  you  breaking  open  my  shop 
for?  Stand  by,  or  I  will  throw  the  sledge  through  you.  He 
then,  with  the  sledge,  struck  at  Parker,  who  bad  no  weapon, 
and  who  dodged  behind  the  door.  Drew  then  struck  at 
King,  who  retreated  from  the  sledge,  and  Drew  threw  it  at 
him,  and  it  glanced  against  his  breast,  and  fell  without  hurting 
him.  When  Drew  so  left  the  shop,  Quinby  threw  down  the 
bludgeon,  he  had  held  towards  the  door,  and  it  fell  about  two 
feet  from  it.  Drew  returned  to  the  shop-door,  and  reached 
in  his  hand,  and  took  the  bludgeon  and  turned  to  Parker,  who 
had  pushed  the  door  partly  forward,  had  come  from  behind 
it,  and  was  standing  against  the  edge  of  it,  and  Drew  struck 
at  him  three  times  with  the  bludgeon,  holding  it  in  both  hands, 
and  striking  with  great  violence.  The  first  blow  fell  on  the 
edge  of  the  door,  and  forcibly  shut  it.  The  second  blow  was 
on  Parker's  head,  and  gave  the  mortal  wound,  and  he  fell. 
Third  blow  on  his  back  and  shoulders.  Drew  then,  as  one 
witness  testified,  knocked  King  down,  and  then  carried  the 
bludgeon  into  the  shop,  and  told  Babb  he  had  better  lake  care 
of  Parker,  for  he  had  got  enough  of  it.  Babb  left  the  shop 
for  this  purpose,  and  the  defts.  again  fastened  the  door,  and 
opened  the  window  and  defied  the  people  on  the  outside  ; — 
Drew  saying,  as  many  might  come  as  had  a  mind  to,  and  he 
would  give  them  all  sore  heads. 

On  this  evidence  the  prisoner's  counsel,  Holmes  and  Emery, 
appointed  by  court,  argued  it  was  manslaughter  he  was  guilty 
of,  and  not  murder ;  that  as  Parker's  servant  had  let  Quinby 
go  at  large,  he  could  not  be  again  arrested  on  that  execution, 
and  therefore  Parker  was  a  trespasser  in  breaking  open  the 
shop  door,  and  his  entry  might  lawfully  be  resisted  by  Drew, 
who  had  possession  of  the  shop.  Agreed  also  that  Parker 
was  killed  in  attempting  unlawfully  to  arrest  Quinby  by  colour 
of  a  legal  warrant ; — that  the  attempt  was  an  unlawful  act ; 
that  not  only  Quinby,  but  any  stranger  might  lawfully  oppose 
the  officer  in  his  unlawful  attempt,  and  a  fortiori  might  Drew, 
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as  he  could  not  be  considered  as  a  stranger,  being  a  fellow-  Ch.  215. 
servant  with  Quinby,  working  with  him  for  Conant,  who  had    Art.  6. 
hired  them  to  labour  in  his  service ;  and  if  the  officer  was  v^*v^^ 
killed  in  pursuing  this  unlawful  attempt,  the  killing  was  at  most 
but  manslaughter.   Cited  and  relied  on  Ferrer's  case,  Cro. 
El.  371 ;  Hugget's  case,  1  Hale,  465,  and  Kel.  59;  Rex  v. 
Todley  &  al.   2  Ld.  Raym.  1296  ;  Mary  Adey's  case,  1 
Leach's  C.  C.  245 ;  1  East's  C.  L.  329,  in  the  note. 

The  Solicitor  General,  Davis,  argued  that  when  the  mortal 
blow  was  given,  Parker  had  given  Drew  no  provocation  suffi- 
cient in  law  to  reduce  the  homicide  below  the  crime  of 
murder ;  and  cited  Foster's  C.  L.  Disc.  2,  c.  8,  s.  10  to  14; 
1  East's  C.  L.  325,  c.  5,  s.  89. 

Court  held  the  offence  murder  on  the  second  count,  but 
not  on  the  first,  for  as  to  this,  Quinby  had  been  suffered  to  go 
at  large  voluntarily,  by  Parker's  servant,  hence  Quinby  could 
not  be  legally  arrested  again  on  the  same  execution.    But  the 
second  count  was  for  the  murder  of  Parker  in  the  peace  of 
God,  not  alleging  he  was  in  the  execution  of  his  office.  Held, 
"  if  the  act  of  killing  was  in  itself  attended  with  probable 
dangerous  consequences  to  the  deceased,  and  was  committed 
deliberately,  the  malice  will  be  presumed,  unless  some  suffi- 
cient excuse  or  provocation  should  be  shewn ;  for  the  law 
infers  that  the  natural  or  probable  effects  of  any  act  delibe- 
rately done,  were  intended  by  the  agent."  The  jury  were 
directed  to  decide  if  the  bludgeon  was  not  a  deadly  weapon, 
"  which  would  necessarily  kill  or  do  great  bodily  harm,"  if 
not,  there  was  sufficient  provocation  to  reduce  the  killing  to 
manslaughter  ;  but  murder,  if  a  deadly  weapon.    "  That  the 
provocation  arising  from  the  trespass  committed  by  the  de- 
ceased, in  breaking  open  the  shop  door,  for  the  purpose  of 
unlawfully  entering,  was  not  a  provocation  sufficient  to  reduce 
the  killing  below  the  crime  of  murder,  if  the  prisoner  killed 
the  deceased  with  a  deadly  weapon ;  because  the  trespass 
was  not  a  sufficient  excuse  for  such  a  barbarous  act,  admitting 
the  prisoner,  and  not  Conant,  his  master,  to  have  possession, 
of  the  shop.    For  it  is  a  rule  of  law,  that  where  the  trespass 
is  barely  against  the  property  of  another,  not  against  his 
dwelling-house,  it  is  not  a  provocation  sufficient  to  warrant 
the  owner  in  using  a  deadly  weapon  ;  and  if  he  do,  and 
with  it  kill  the  trespasser,  this  will  be  murder,  because  it  is  an 
act  of  violence  beyond  the  degree  of  provocation  ;"  "  but  if 
the  beating  be  with  an  instrument,  and  in  a  manner  not  likely 
to  kill,  and  the  trespasser  should,  notwithstanding,  happen  to 
be  killed,  it  will  be  no  more  than  manslaughter."    As  to  the 
forcibly  breaking  the  shop-door  by  Parker,  in  order  unlaw- 
fully to  arrest  Quinby,  the  second  provocation  used,  the  court 

vol.  vn.  28 
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6  Mw.cs.  R. 
134,  142, 
Common' 
wealth  r. 
Thompson. 


7  Maw.  R. 
168,  Com* 
mon  wealth 
v.  Meriam. 


said,  "  it  was  a  principle  of  law,  that  if  any  man,  under  colour 
or  claim  of  legal  authority,  unlawfully  arrest,  or  actually  at- 
tempt or  offer  to  arrest  another,  and  if  be  resist,  and  in  the 
resistance  kill  the  aggressor,  it  will  be  manslaughter."  And 
so  as  to  any  one  "  aiding  the  injured  party  by  endeavouring 
to  rescue  him,  or  to  prevent  an  unlawful  arrest,  when  actually 
attempted."  But  quare  as  to  a  mere  stranger.  Court  held, 
Drew  was  not  a  stranger  to  Quinby  ;  but  in  this  case,  when 
Parker  received  his  death  wound,  "  he  had  not  arrested 
Quinby,  nor  had  he  in  fact  attempted  or  offered  to  arrest  bim. 
This  case  was  murder  it  seems  on  these  grounds  :  1.  The 
officer  had  not  even  offered  to  arrest  Quinby  when  the  mortal 
wound  was  inflicted  :  2.  The  prisoner  used  a  deadly  weapon. 
Quinby  was  found  not  guilty,  on  the  ground  the  jury  was  not 
satisfied  he  threw  the  bludgeon  to  furnish  Drew  with  a  deadly 
weapon. 

Samuel  Thompson  was  indicted  for  the  wilful  murder  of 
Ezra  Lovett  jun.  by  giving  bim  a  poison  called  Lobelia, 
January  9,  1809,  of  which  he  died  the  next  day.  Held,  if 
one,  assuming  the  character  of  a  physician,  through  ignorance, 
administers  medicine  to  his  patient  with  an  honest  intention, 
and  expectation  of  a  cure,  but  which  causes  the  death  of  the 
patient,  he  is  not  guilty  of  a  felonious  homicide. 

William  Meriam  was  indicted  for  the  wilful  murder  of  one 
David  Bacon,  by  shooting  him.  Defence  was  insanity.  The 
deft,  was  brought  from  the  house  of  correction,  where  he  had 
been  committed  as  a  person  dangerous  to  be  permitted  to  go 
at  large  ;  and  being  tried  and  acquitted  of  murder,  he  was  by 
the  court  remanded  to  the  house  of  correction. 

See  several  special  verdicts,  and  decisions  thereon,  of  ques- 
tions if  murder  or  manslaughter  in  the  Virginia  cases,  A.  D. 
1791  &c.  in  which  cases  sundry  nice  questions  of  this  sort 
arose,  pages  10  to  14,  116  to  119,  188  to  253,  253  to 
862. 

The  cases  in  this  chapter  shew  how  fully  the  English  law 
as  to  murder  and  manslaughter  is  adopted  in  Massachusetts ; 
and  generally  these  cases  are  law  in  every  State  in  the  Union, 
Louisiana  excepted,  where  the  law  in  regard  to  these  crimes 
roust  be  found  in  statutes  lately  enacted,  or  in  French  prin- 
ciples of  law.  The  same  remark  applies  fully  to  the  next 
chapter.  See  minute  forms  in  cases  of  murder  &tc,  2  Chit. 
C.  L.  750,  751,  &c. ;  Starkie,  373. 
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CHAPTER  CCXVI. 


PER  INFORTUNIUM,  SE  DEEENDENDO. 
Art.  1.  Per  infortunium* 

§  1.  This,  as  before  briefly  stated,  Cb.  212,  is  excusable  Hal.  P.  c. 
homicide,  and  an  offence  altogether  at  common  law,  as  far  471,473,474. 
as  it  is  any  offence  at  all ;  and  is  where  one  is  doing  a  law- 
Ail  act,  and  death  accidentally  ensues.  It  is  easy  to  see  that  Hawk.  ch. 
there  may  be  a  multitude  of  cases  in  which  the  question  ^  6- 
may  arise,  if  the  killing  were  so  or  not.  Homicide,  per  inform 
tunium,  or  chance-medley,  is  excusable,  or  involuntary  homi- 
cide, and  is  of  two  kinds:  1.  When  it  is  purely  involuntary 
and  casual ;  as  killing  a  man  per  infortunium :  2.  When  it  is 
partly  involuntary  and  partly  voluntary,  but  occasioned  by  a 
necessity  which  the  law  allows,  which  is  commonly  called 
homicide  ex  necessitate.  In  cases  of  involuntary  homicide, 
the  indictment  itself  must  find  the  special  matter,  or  in  case 
the  indictment  is  for  murder  or  manslaugther,  and  on  the  trial 
it  appears  to  the  jury  to  be  involuntary,  as  by  misfortune,  or 
self-defence,  the  jury  ought  to  find  the  special  matter,  and  so 
conclude  et  sic  per  infortunium,  or  se  defendendo,  because  the 
court  must  judge  on  the  special  matter,  whether  it  be  murder, 
manslaughter,  homicide,  or  per  infortunium,  or  se  defendendo, 
and  the  jury  is  only  to  find  the  fact,  and  leave  the  judgment 
thereon  to  the  court ;  and  in  such  case  the  prisoner  must  not 
plead  the  special  matter,  so  justify,  but  must  plead  not  guil- 
ty, and  the  special  matter  must  be  found  by  the  jury  ;  for  on 
the  special  matter  found  the  court  may  give  judgment  against 
the  conclusion  of  the  verdict,  as  that  the  fact  is  manslaughter, 
though  the  conclusion  of  the  verdict  be  per  infortunium,  or 
se  defendendo. 

§  2.  Homicide  per  infortunium  is  where  a  roan  is  doing  a  J  ^''"p^V" 
lawful  act,  and  without  intention  of  bodily  harm  to  any  one,  472— East's 
and  by  accident  another's  death  ensues  ;  as  if  a  man  be  shoot-  c.  l  200, 
ing  at  butts  or  pricks,  and  by  casualty  his  hand  shakes,  and  86L 
the  arrow  kills  a  by-stander. 

^  3.  It  is  not  sufficient  that  the  act  upon  which  death  ensues  Fos.  c.  L. 
he  lawful,  or  innocent,  it  must  be  done  in  a  proper  manner  ^  2^)~~ 
and  with  due  caution  to  prevent  mischief.     Parents,  masters,  261/263.' 
and  other  persons  having  authority  in  foro  domestico,  may 
give  reasonable  correction  to  those  under  their  care,  and  if 
death  ensues  without  their  fault,  it  will  be  no  more  than  accw 
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Ch.  216.  dental  death,  or  per  infortuniom  ;  but  otherwise  if  iramoder- 
Art.  1.     ate,  as  to  the  manner  or  the  instrument,  as  stated  above.  All 
^-^v-^>  ought  to  have  due  caution,  as  workmen,  and  others.  Workmen 
throw  stones,  rubbish,  or  other  things,  from  a  house,  in  the  or- 
dinary course  of  their  business,  by  which  a  person  underneath 
happens  to  be  killed,  if  they  look  out,  and  give  timely  warning 
East's  C.  L.   to  those  below,  beforehand,  it  will  be  accidental  death;  but  if 
262, 263,  6tc.  without  such  caution,  it  will  be  manslaughter  at  least.  It  was  a 
29  s.  4—4    lawful  act,  but  done  in  an  improper  manner.    But  these  cases 
Bl.  Com.  192.  have  their  exceptions.    Therefore  Kelyng  very  properly  says, 
that  if  this  be  done  in  the  streets  of  London,  or  other  popu- 
lous towns,  it  will  be  manslaughter,  though  the  caution  be 
given,  that  is  above  mentioned.     But  this  exception  also  has 
its  limitations  ;  as  if  this  be  done  in  those  thick  settled  places 
early  in  the  morning,  when  few  or  no  people  are  stirring,  and 
the  ordinary  caution  is  used,  then  death  that  may  ensue  is 
per  infortunium.  But  even  this  warning  will  not  do  when  the 
streets  are  full  of  people,  for  in  the  hurry  and  noise  of  a 
crowded  street  few  people  hear  the  warning  or  sufficiently  at- 
tend to  it. 

Foster's  C.L.  §  4.  If  a  person  driving  a  cart,  or  other  carriage,  happen- 
263  ;  cites  l  eth  t0      .  jf  jje  saw  or  jia(j  anv  timely  notice  of  the  mis- 

Fast  i  c.  L.   chief  likely  to  ensue,  and  yet  drove  on,  it  will  be  murder ; 

263.  for  it  is  wilfully  and  deliberately  done  ;  here  is  the  heart  re- 
gardless of  social  duty,  already  described.  If  he  might  havo 
seen  the  danger,  but  did  not  look  before  him,  it  will  be  man- 
slaughter, for  want  of  due  circumspection.  But  if  the  acci- 
dent happened  in  such  a  manner  that  no  want  of  due  care 
could  be  imputed  to  the  driver,  it  will  be  accidental  death, 
and  the  driver  will  be  excused  ;  as  where  a  child  suddenly, 
and  out  of  the  driver's  view,  runs  under  a  wheel  and  is  killed. 

Haw.  P.  C.  §  5.  So  if  a  man  whip  a  horse  on  which  another  is  riding, 
74  to  76.—    whereon  the  horse  starts,  and  runs  over  a  child  and  kills  it, 

r  fist  5  Crf  £j  j* 

264,  &c.       tne  r'der  13  Sin'ly  °f  homicide  per  infortunium,  the  other  of 

manslaughter.  So  where  a  man  happens  to  kill  another  by  a 
piece  of  timber  flung  down  from  a  house,  standing  out  of  the 
road,  after  loud  warning  to  all  persons  to  stand  clear  ;  or  by  a 
gun  discharged  at  wild  fowl ;  or  by  an  unlucky  fall  or  kick  at 
wrestling,  or  foot-ball,  or  other  such  sports,  or  by  moderate 
correction  of  a  child,  &ic  ;  in  any  of  these  cases  if  death  en- 
sue it  will  be  per  infortunium,  due  care  being  always  taken. 
But  the  party  charged  in  these  cases  must  plead  not  guilty, 
and  give  the  special  matter  in  evidence. 
J  Hal.  P.  C.  §  <5.  If  a  man  be  felling  a  tree  in  his  own  ground,  and  it 
407  loV™8         anc*        a  Person,  it  is  chance-medley  or  per  infortunium. 

But  in  all  these  cases  if  it  doth  only  hurt  a  man  by  such  an 
accident,  it  is  nevertheless  a  trespass,  and  the  person  hurt  shall 
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recover  his  damages ;  for  though  the  chance  excuses  from  felo-   Ch.  216. 
ny,  yet  it  excuses  not  from  trespass ;  a  damage  is  sustained,    Art.  1. 
and  one  or  the  other  must  bear  it.  v-^v-w> 
§  7.  Several  persons  come  to  commit  a  trespass  in  the  J7"alc  p* c" 
house  of  A,  and  he  shoots  and  kills  one,  this  is  manslaughter; 
but  otherwise,  had  it  been  if  they  had  entered  to  commit  a 
felony. 

§  8.  This  case  was  William  Levet  being  in  bed  and  asleep  Foster,299.— 
in  the  night  in  his  house,  his  servant  hired  Frances  Freeman,  Levet's  case, 
to  help  her  do  her  work,  and  about  midnight  the  servant  going  53g._-KaSt's 
to  let  her  out,  thought  she  heard  thieves  breaking  open  the  door ;  c.  L.  274. 
she  ran  speedily  to  her  master  and  informed  him  of  this  break-* 
ing  &tc.  ;  he  rose  suddenly,  and  took  his  rapier,  and  ran  down 
suddenly.    Frances  hid  herself  in  the  buttery,  lest  she  should 
be  discovered.    Le vet's  wife  spying  her  there,  and  not  know- 
ing her,  cried  out,  Here  they  be  that  would  undo  us.  Levet 
ran  into  the  buttery,  in  the  dark,  not  knowing  Frances,  but 
thinking  her  to  be  a  thief,  and  thrusting  with  his  rapier  before 
him,  hit  Frances  in  the  breast  mortally,  whereof  she  instantly 
died.    Held,  on  the  whole,  this  was  per  infortunium.  Re- 
marks, East's  C.  L.  274,  275. 

$  9.   Much  depends  on  the  act  done  if  lawful  or  not.  1       p»  c. 

A  *^  C 

Therefore,  if  A  shoot  at  a  deer  in  his  own  park,  and  the  ar- 
row glancing  against  a  tree,  hits  and  kills  a  man  who  is  stand- 
ing by,  this  is  per  infortunium  ;  because  it  was  lawful  for  him 
to  shoot  in  his  own  park.  But  if  A,  without  the  license  of  B, 
hunts  in  his  park,  and  his  arrow  so  glancing  by  a  tree,  kills  a 
bystander,  to  whom  A  meant  no  injury,  it  is  manslaughter; 
because  the  act  was  unlawful.  So  if  A  throw  a  stone  at  a 
bird,  and  it  strikes  and  kills  another,  to  whom  he  meant  no  in- 
jury, it  is  per  infortunium.  But  if  he  had  thrown  a  stone  to 
kill  the  poultry  or  cattle  of  B,  and  the  stone  hits  and  kills  a 
bystander,  it  is  manslaughter,  because  the  act  was  unlawful ; 
but  not  murder,  because  he  did  it  not  maliciously,  or  with  in- 
tent to  hurt  the  bystander ;  also,  (other  books,)  nor  with  an 
intent  to  commit  a  felony. 

§  10.  As  to  caution,  the  law  does  not  require  the  utmost  Fos.  C.  L. 
caution.    It  is  sufficient  there  be  a  reasonable  precaution  ;  ^iTse"1  * 
what  is  usual  and  ordinary,  in  such  cases,  is  required. 

$  11.  A  man  and  his  wife,  on  a  Sunday  morning,  went  a  Fost.265.— 
mile  or  two  to  a  friend's  house,  with  some  neighbours,  to  267* 268  L 
dine.  He  carried  his  gun  with  him,  hoping  to  find  some  game 
on  the  way,  but  before  he  dined  he  discharged  his  gun,  and 
put  it  in  a  private  place  in  his  friend's  house.  After  dinner 
he  went  to  church,  and  in  the  evening  returned  home  with  his 
wife  and  neighbours,  bringing  his  gun  with  him,  which  was 
carried  into  the  room  where  his  wife  was,  she  having  brought 
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Ch.  216.  it  part  of  the  way  ;  he  took  it  up  and  touched  the  trigger,  and 
Art.  1.    the  gun  went  off  and  killed  his  wife,  whom  he  dearly  loved. 

v-^v-^^  It  came  out  in  evidence,  that  while  the  man  was  at  church,  a 
person  belonging  to  the  family  privately  took  the  gun,  charged 
it,  and  went  after  some  game,  but  before  the  service  at  church 
was  ended  returned  it  loaded  to  the  place  whence  he  took  it, 
and  where  the  deft.,  who  was  ignorant  of  all  that  had  passed, 
found  it,  to  all  appearance,  as  he  left  it.  Held,  he  had  rea- 
sonable grounds  to  believe  that  his  gun  was  not  loaded  ;  and 
so  the  killing  his  wife  was  per  infortunium  ;  and  he  was  ac- 
quitted. 

i  Hal.  P.  c.  §  12.  A  assaults  B,  who  flies  to  the  wall,  or  falls,  holding 
480,  his  sword,  knife,  or  pike,  in  his  hand  ;  A  runs  violently,  or 

falls  upon  it,  without  any  thrust,  or  stroke,  offered  at  him  by 
B,  and  thereon  A  dies  ;  this  is  death  per  infortunium.  Our 
homicide  per  infortunium^  answers  nearly  to  the  French  tn- 
voluntary  homicide.    Penal  Code,  art.  319.    The  latter  is  at- 
tended with  some  negligence  or  inattention,  and  punished  with 
imprisonment  between  three  months  and  two  years,  and  a  fine 
from  50  to  600  francs. 
East's  c.  L.      §  1 3.  Medicine — bad  administering.    If  one,  no  regular 
2ft4.— i  Hale,  physician  or  surgeon,  administer  medicine,  or  perform  an  op- 
eb.  sT  s.  62.  eration,  which,  contrary  to  expectation,  kills  the  patient,  was 
— l  Johns.  R.  manslaughter  formerly,  now  misadventure,  according  to  the 

l,riaAcl.d0n  better 

opinion.  But  if  one  give  physic  to  another,  in  sport,  of 
which  he  dies,  it  will  be  manslaughter  ;  and  if  giveu  to  pro- 
cure an  abortion,  and  the  woman  dies,  it  is  murder.  Liable 
to  a  penalty  for  practising  against  law. 
East,  2«8,        §  14.  If  men  engage  in  lawful  sport,  as  playing  by  consent 

"6o~East'    at  cuc'6e^s'  or  *°^S» or  wresthng, and  death  ensues,  it  is  by  misad- 
27ol~   S '    venture,  if  due  caution  be  used  ;  if  not.  manslaughter  ;  but  not 
murder,  because  the  intent  is  not  malicious.     Secus  as  to  un- 
lawful sports,  as  prize-fighting,  public  boxing,  fcc.  for  the  sake 
of  lucre. 

Last's  C  L.  15.  Killing  by  gaolers  fyc.,  by  duress  of  imprisonment. 

831,  Huggin$'  As  where  one  Barnes,  a  servant  of  the  gaoler,  put  Arne,  a 


*;tra  *882  prisoner,  into  a  new  built  room,  over  the  common  sewer,  the 
Fost.  3i!2._  walls  damp  and  unwholesome,  and  kept  him  without  fire, 
chamberpot,  or  other  necessaries,  for  forty-four  days,  at  the 
expiration  of  which  he  died.  Held,  Barnes  was  guilty  of 
murder;  but  that  the  gaoler  was  not,  who  appointed  one  Gibbon 
his  deputy,  and  be  appointed  Barnes.  The  gaoler  once  saw 
Arne  in  his  wretched  situation.  So  a  gaoler  was  adjudged 
guilty  of  murder  who  knowingly  confined  A  in  a  room  with 
B,  having  the  small-pox,  and  A  took  it  and  died. 
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Art.  2.    Se  defendendo.  Ch.  216. 

^  1.  This,  as  observed  briefly  Cb.  212,  is  excusable  homi-     Art.  2. 
oide.    It  includes  manslaughter  ex  necessitate.    This  neces-  v-^v-^* 
sity  makes  the  homicide  not  simply  voluntary,  but  mixed, 
partly  voluntary  and  partly  involuntary ;  and  homicide  se  de- 
fendendo is  of  two  kinds:   1.  That  necessity  which  is  of  a 
private  nature  :  2.  That  necessity  which  relates  to  the  pub-  1  Hale's  P. 
lie  justice  and  safety.    The  former  is  that  necessity  which  C£^t'.4 ^ ' 
obligeth  a  man  to  his  own  defence  and  safeguard.   Hence  we  1^271,272. 
must  inquire  what  a  man  can  legally  do  for  the  safeguard  of  —4  Bl.  Com. 
his  own  life  :  2.  What  for  the  safeguard  of  the  life  of  an-  J**-"  ^ 
other  :  3.  What  may  be  done  for  the  safeguard  of  a  man's  Kd.  132. 
goods  :  4.  What  may  be  done  for  the  safeguard  of  a  man's 
house  or  habitation. 

§  2.  First,  Defence  of  one's  own  life,  usually  called  se  de-  1  Ha,e's4r^ 
fendendo.    And  here,  generally,  says  Hale,  if  one  be  indicted  cro.Car .  544 
of  felony,  he  cannot  justify  as  that  he  did  it  in  his  own  de-  —  Fo«t.  274. 
fence,  or  per  infortunium,  but  may  plead  not  guilty,  and  upon  J^Hale# 
bis  trial  the  special  matter  is  to  be  found  by  the  jury,  and 
thereon  the  court  gives  judgment. 

§  3.  Homicide  se  defendendo  is  of  two  kinds  :  1.  Such  as, 
though  it  excuseth  from  death,  yet  it  excuseth  not  the  for- 
feiture of  goods,  (in  England,)  nor  is  the  party  to  be  absolutely 
discharged  out  of  prison,  but  bailed,  and  to  purchase  his  par- 
don of  course  :  2.  Such  as  wholly  acquits  him  of  all  kinds  of 
forfeiture.  First,  Homicide  se  defendendo  is  the  killing  of  an- 
other person  in  the  necessary  defence  of  himself  against  him 
that  assaults  him  ;  and* in  this  case  these  things  must  be  ob- 
served :    1.  It  is  not  necessary  that  the  party  killed  be  the 
first  aggressor  or  assailant,  or  of  his  party,  though  commonly 
it  holds.    There  is  malice  between  A  and  B,  they  meet  t  Haje  479 
casually,  A  assaults  B,  and  drives  him  to  the  wall ;  B  in  his  487,  Cop- 
own  defence  kills  A.  this  is  se  defendendo.  and  shall  not  be  st"n  s  <*s*-~~ 

1  ...  ..  Last  s  C  Ij. 

heightened  by  the  former  malice  into  murder  or  homicide  at  2g3, 284  — 
large  ;  for  it  was  not  a  killing  on  account  of  the  former  malice,  4  Bl  Com. 
but  upon  a  necessity  imposed  upon  him  by  the  assault  of  A.  ,8°* 
A  being  assaulted  by  B,  returns  the  blow,  and  a  fight  ensues.  Fostcr  277 
A,  before  a  mortal  wound  is  given,  declines  any  further  con-     8  ' 
flict,  and  retreats  as  far  as  he  can  with  safety,  and  then  in  his 
own  defence  kills  B,  this  is  excusable  self-defence  ;  but  if  the 
mortal  stroke  had  been  given  first,  it  would  have  been  man- 
slaughter.   All  malice  apart,  it  is  not  material  who  gives  the 
first  blow,  in  this  case  of  excusable  self-defence,  if  either 
party  quits  the  combat,  and  retreats  before  the  mortal  stroke 
is  given  ;  but  if  the  first  assault  be  made  upon  malice,  which 
must  be  collected  from  the  circumstances,  and  the  assailant 
to  give  himself  some  colour  for  putting  in  execution  the  wicked 


Digitized  by  Google 


224  CRIMES  AFFECTING  INDIVIDUALS. 

♦ 

Ch.  216.  purposes  of  his  heart,  retreats,  and  then  turns  and  kills,  this 
Art.  2.  will  be  murder.  Another  circumstance  necessary  to  be  proved 
V^y^^y  in  a  plea  of  self-defence  is,  that  the  fact  was  done  from  mere 

necessity,  and  to  avoid  immediate  death ;  East,  2S2  j  as  in 

Nailor's  case. 

Nailor's  case,     Nailor  was  indicted  for  the  murder  of  his  brother.  The 

"T^jks  286  case  was  l^at  before  statea"»  m  which  the  court  held  there  was 
'  '  'not  sufficient  necessity  for  killing  the  assailant,  and  said,  no 
assault,  however  violent,  will  justify  a  killing  the  assailant, 
under  the  plea  of  necessity.  To  justify  killing  one  to  prevent 
his  committing  a  felony,  it  must  plainly  appear  he  meant  to 
commit  one,  and  to  save  life  it  must  appear  it  is  in  danger. 
Hence  not  enough  one  attempts  to  pick  a  pocket.  East,  272, 
273,  277. 

Foster's  c.  §  4.  In  justifiable  self-defence,  as  Foster  calls  it,  or  ac- 
2i>y— East  s  corQ,ing  to  some  others,  justifiable  homicide,  the  injured  party 
C.  L.  271.— 1  may  repel  force  by  force  in  defence  of  his  person,  habitation, 

484^  Fast     0r  ProPertv»  aga»nst  one  wno  manifestly  intends  and  endeav- 
273]    '   '   ours  by  violence  or  surprise,  to  commit  a  known  felony  upon 
either.    In  these  cases  he  is  not  obliged  to  retreat,  but  may 
pursue  bis  adversary  till  he  finds  himself  out  of  danger, 
and  if  in  a  conflict  between  them,  he  happens  to  kill,  such 
killing  is  justifiable.    The  right  of  self-defence  in  these  cases 
is  founded  in  the  law  of  nature,  and  is  not,  and  cannot  be,  su- 
perseded by  the  law  of  society.   For  before  civil  society  was 
formed,  (one  may  conceive  of  such  a  state  of  things,  though 
it  is  difficult  to  fix  the  period  when  it  was  formed,)  the  right 
of  self-defence  resided  in  individuals.    It  could  not  reside 
elsewhere.  And  since,  in  cases  of  necessity,  individuals  incor- 
porated into  society,  cannot  resort  for  protection  to  the  laws 
of  society,  that  law,  with  great  propriety  and  strict  justice, 
considers  them  as  still,  in  that  instance,  under  the  protection 
of  the  law  of  nature.    As  where  a  known  felony  is  attempted 
upon  the  person  to  rob  or  murder  ;  here  the  party  assaulted 
may  repel  force  by  force  ;  and  his  servant  or  any  other  person 
may  interpose  to  prevent  the  mischief;  and  if  death  ensue, 
the  party  interposing  is  justified.    In  this  case  nature  and 
social  duty  co-operate.    A  felony  must  be  intended,  and  to 
justify  killing  on  the  ground  of  necessity,  the  party  killing 
must  be  wholly  without  fault.  East's  C.  L.  277,  279,  several 
cases ;  and  1  Hawk.  c.  28,  s.  22  ;  and  Basset's  case,  1  Hale, 
Foster's  c.    440>433>  Kel.  5S ;  and  Mawgridgc's  case,  Ch.  197,  a.  7, 
L.  274, 2i>9.   s.  5.    So  if  one  assault  a  woman  to  commit  a  rape  upon  her, 
IT  2*2  273    S^e        law^uNy*  m  defence  of  her  chastity,  kill  this  assaulter. 
'  '     '  The  injury  intended  never  can  be  repaired  or  forgotten  ; 
"  and  nature,  to  render  the  sex  amiable,"  implants  in  the 
female  breast  a  high  sense  of  honour,  a  just  sense  of  virtue 
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and  a  keen  sense  of  injury,  in  this  respect.    In  this  case  the  Ch.  2  J  6. 
law  of  nature,  of  self-defence,  and  the  laws  of  society,  all  co-    Art.  2. 
incide  to  protect  her,  by  allowing  her  or  any  others  present  v-^v-^y 
to  kill  the  felonious  assaulter.  Must  be  reason,  to  believe  a  1  Halei  47°- 
felony  is  intended.   Art.  1,  s.  8.' 

^  5.  So  even  a  lodger  in  a  house  may  kill  one  attempting  Cro.Car.M4, 
to  break  it,  to  commit  a  crime  in  it.    As  in  this  case  Cooper  Coopcr£ast, 
was  indicted  for  murder,  and  plea  not  guilty.    Cooper  lodged  c.  1/271  itc. 
in  the  house  of  one  Anne  Carricke,  who  kept  a  tavern  ;  the  289.— Foster, 
deceased  about  midnight  assaulted  the  house,  and  attempted  \{*^  c  i<j. 
to  break  in  to  slit  her  nose,  as  he  swore  he  would,  because  a.  19.— 1 
she  kept  a  bawdy  house.    Cooper  dissuaded  him  &tc. ;  but  Ha,e»  484» 
he  said  he  would  enter  and  cut  Cooper's  throat.    He  broke  e ' 

one  window  and  thrust  in  his  rapier  against  Cooper,  who  in 
defence  of  the  house  and  himself,  thrust  the  decased  in  the 
eye,  and  killed  him.  Held,  justifiable  homicide  by  24  Hen. 
VIII.  made  in  confirmation  of  the  common  law.  So  may 
any  one  in  the  house,  even  a  sojourner,  kill  the  assailant  who 
makes  the  assault,  and  intends  mischief  to  any  in  it.  And 
Cooper  was  discharged.  So  a  stranger  may  interfere  to 
prevent  a  felony. 

$  G.  The  ancient  legal  notion  of  chance-medley,  or  chaud-  Foster> 27(*- 
medley,  was  when  death  ensued  from  a  combat  between  the 
parties  upon  a  sudden  quarrel.    Though  the  common  notion 
now  is  death  accidently  produced. 

§  7.  In  homicide  se  defendendo,  some  act  to  be  done  by  1  Hale's  P. 
the  party  killing,  seems  to  be  necessary  ;  for  if  he  be  merely  C*  48°* 
passive,  the  killing  will  be  only  per  infortunium. 

§  8.  Regularly  it  is  necessary  for  a  person  killing  another,  1  Hale's  P. 
se  defendendo,  to  fly  as  far  as  he  may  to  avoid  the  violence  of  £a^!^~L 
the  assault,  before  he  turns  upon  his  assailant.    But  this  rule  295  fee. 
has  some  exceptions.  As  where  a  gaoler  or  officer  is  assaulted 
in  the  execution  of  his  office,  he  is  not  bound  to  give  back  to 
the  wall ;  but  if  he  kills  the  assailant,  it  is  se  defendendo, 
though  he  do  not  give  back  to  the  wall ; — so  as  to  a  constable 
or  watchmen,  for  they  are  ministers  of  justice,  and  under  a 
more  special  protection  in  the  execution  of  their  office,  than 
private  persons.    But  it  cannot  be  se  defendendo,  when  no 
assault  is  made  by  the  prisoner,  and  the  officer  kills  him ;  but 
it  is  murder  if  not  necessary  to  prevent  his  escape. 

6  9.  And  there  is  a  material  difference  between  civil  ac-  1  Hale's  P. 
Hons  and  felonies.  If  a  man  be  in  danger  of  arrest  by  a  capias  Arrests! 
for  debt  or  trespass,  and  he  flies,  and  the  officer  kills  him,  it 
is  murder ;  but  if  a  felon  flies,  and  he  cannot  be  otherwise 
taken,  and  he  is  killed,  it  is  no  felony,  and  the  officer  so  kill- 
ing, forfeits  nothing. 

§10.  Again,  if  a  thief  assaults  a  true  man  in  his  house  or 

vol.  vii.  29 
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Ch.  216.  abroad  to  n»b  or  kill  him,  this  man  is  not  bound  to  give  back 
Art.2  .    to  the  wall,  but  raay  kill  the  assailant,  and  it  is  no  felony.  1 
v^-v-^  Hale's  P.  C.  481  ;  cites  Co.  P.  C.  56. 
J     c?te»  °     $  1 1  '  A58*0'  if  A  assaults  B  so  fiercely,  that  B  cannot  save 
Co"  pC'r! *m.  h's  life,  if  he  gives  back,  or  if  in  the  assault  B  falls  to  the 
— Ka»t,  281.*  ground,  whereby  he  cannot  fly,  in  such  case  if  B  kills  A  it  is 
se  defendendo, 

1  Hale's  P.       §  12.  There  are  cases  in  which  the  first  assaulter  may  kill, 
Emi? cTl.  se  defendendo,  as  above,  where  his  assault  is  sudden,  and  not 
278,  279,      on  any  previous  malice  ;  as  where  A  suddenly  assaults  B,  and 
282,  o.        jnen  g  re-assaults  A,  and  A  bond  fide  flies  to  avoid  B's  as- 
Sflult,  who  pursues  A,  and  then  A  being  driven  to  the  wall, 
turns  and  kills  B ,  this  is  se  defendendo,  for  it  appears  in  fact, 
A  fled  as  far  as  he  could  from  the  assault  of  B.    But  accord- 
ing  to  Hale,  if  A  assaults  B  first,  and  on  that  assault  B  re- 
assaults  A,  and  so  fiercely  that  A  cannot  retreat  to  the  wall  or 
other  non  vltra,  without  danger  of  his  life ;  nay,  though  A 
fall  upon  the  ground  on  B's  assault,  and  then  kills  B,  this  is 
not  se  defendendo,  but  murder  or  manslaughter,  according  to 
circumstances;  as  otherwise,  all  murders  or  manslaughters 
would  be  turned  into  se  defendendo ;  and  the  reason  given  is, 
because  his  fall  not  being  voluntary,  as  his  flight  is,  it  does  not 
appear  that  he  declined  fighting,  so  that  the  party  first  as- 
saulted cannot  safely  quit  the  advantage  he  has  got. 
8  Bac.  Abr.       $  13.  A  and  B  were  wal!  ing  together  in  Fleet  street,  and 
f 76  '  ®  gave  A  some  provoking  language, — then  A  gave  B  a  box 

P.  C.  48;*.—  0n  lne  ear» — tDev  closed,  and  B's  arm  was  broken  on  being 
Cast,  292.  thrown  down  ;  he  ran  to  the  house  of  his  brother  presently, 
near  by  ;  C  took  the  alarm,  came  out  with  his  sword  drawn, 
and  made  towards  A, — he  retreated  ten  or  twelve  yards  ;  C 
pursued  him  ;  A  drew  his  sword,  made  a  pass  at  C,  and  killed 
him.  Held,  this  was  not  se  defendendo,  but  manslaughter ; — not 
murder,  on  account  of  the  sudden  falling  out ;  but  manslaugh- 
ter, partly  because  A  made  the  first  breach  of  the  peace,  by 
stri  ing  B,  and  it  appeared  that  A  might  have  retreated  out 
of  danger,  and  his  stepping  back  was  rather  to  have  an  oppor- 
tunity to  draw  his  sword  with  more  advantage  to  come  on  C, 
than  to  avoid  him  ;  and  the  flight,  to  gain  the  advantage  of 
se  defendendo  to  him  who  kills,  must  not  be  a  feigned  flight, 
or  a  flight  to  gain  the  advantage  of  breath,  or  opportunity  to 
fall  on  afresh,  but  it  must  be  a  flight  from  the  danger,  as  far 
as  the  party  can,  by  reason  of  some  wall,  ditch,  company,  or 
the  fierceness  of  the  assailant  will  permit. 
JJJ  —  East'?      $  *  defendendo  in  defence  of  masters,  tvives,  fyc.  A 

C.L.292,fec.  assaults  the  master,  he  flies  as  far  as  he  can  to  avoid  death, 
the  servant  kills  A  in  defence  of  his  master,  this  is  homicide, 
#c  defendendo  of  the  master.    The  same  law  holds  if  the  mas- 
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ter  kills  in  defence  of  bis  servant ;  the  husband  in  defence  of  Ch.  216« 
his  wife,  and  the  wife  in  defence  of  the  husband  ;  the  child  of    Art,  2. 
the  parent,  and  the  parent  of  the  child  ;  for  the  act  of  the  as-  v^'v^/ 
sistant  shall  have  the  same  construction  in  such  cases  as  the 
act  of  the  party  assisted  should  have  had,  if  it  had  been  done 
by  himself,  for  they  are  in  a  mutual  relation  one  to  another. 

$  15.  If  A  be  travelling  and  B  come  to  rob  him,  if  C  falls  *  Hale's  p.  c. 
into  the  company,  he  may  kill  B  in  defence  of  A, — much  more  zmi^cTL. 
if  B  come  to  kill  A,  and  such  his  intention  is  apparent,  for  in  290, 2»£ 
such  case  of  a  felony  attempted  as  well  of  a  felony  committed, 
every  man  is  thus  far  an  officer  that  at  least  his  killing  of  the 
attempter  in  case  of  necessity  puts  him  in  the  condition  of 
se  defendendo  in  defending  his  neighbour.    So  if  A  attemi>t  to 
ravish  B.  her  husband  or  father  may  kill  A  to  prevent  the 
crime,  if  not  otherwise  to  be  prevented,  and  it  is  se  defenden- 
do  ;  but  not  se  defendendo,  but  manslaughter,  if  the  crime 
attempted  might  be  otherwise  prevented  ;  therefore,  circum- 
stances must  guide  in  such  cases.    But  all  interference  of  a 
third  person  roust  be  solely  to  preserve  the  peace. 

16.  Se  defendendo  in  killing  in  defence  of  goods  or  house  Foster,  273. 
of  one.  In  these  cases  there  is  a  material  difference  between  a  c<>n»- 
trespassing  act  and  a  felonious  act,  and  between  felonious  acts  Hale,  446, 
themselves.    If  A  pretend  a  title  to  the  goods  of  B  and  take  481, 488.— 
them  away  from  B  as  a  trespasser,  B  may  justify  beating  ^^J_f'  L' 
A ;  but  if  be  beat  him  so  that  he  dies,  it  is  not  se  defendendo,  Hale's  p.  C. 
but  manslaughter.    So  as  to  one's  house,  if  no  danger  of  life,  g^j.^'j" 

^17.  Harcount  was  in  possession  of  a  house  by  title,  A  287.— Cro. 
attempted  to  enter,  and  shot  an  arrow  at  those  in  the  house,  Car.  637. 
and  Harcourt  from  within  shot  an  arrow  at  those  who  would  H(reMrt(j 
have  entered,  and  killed  one  of  them  ;  this  was  deemed  not  ca6e,  East's 
se  defendendo,  but  manslaughter,  because  there  was  no  danger  £^J*  287# 
of  his  life  from  those  without.    But  if  A  had  entered  into  the 
house  and  Harcourt  had  gently  laid  his  hand  upon  him  to  turn 
him  out,  and  then  A  had  turned  upon  him  and  assaulted  him, 
and  Harcourt  had  killed  him,  it  had  been  se  defendendo ;  and 
so  it  had  been  if  A  had  entered  upon  him  and  assaulted  him 
first,  though  he  intended  not  to  kill  him,  yet  if  Harcourt  had 
thereupon  killed  A,  it  had  been  se  defendendo,  and  not  man- 
slaughter, though  A's  entry  was  not  with  an  intent  to  murder 
Harcourt,  but  only  as  a  trespasser  to  gain  possession.  And 
Hale  thought  that  Harcourt  being  in  his  own  house  need  not 
fly  or  give  back,  as  he  had  the  protection  of  it  to  excuse  him 
from  flying,  for  that  would  be  to  give  up  the  possession  of  his 
bouse  to  his  adversary  by  his  flight.    This  is  a  very  com- 
mon case,  the  assailant  first  attempts  to  get  possession  of  pro- 
perty illegally,  the  possessor  gently  resists,  on  this  the  assail- 
ant assaults  him  and  offers  violence  to  his  person  ;  this  totally 
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Ch.  216.  changes  the  scene,  for  the  one  thus  assaulted  is  compelled  to 
Art.  3.    defend  his  person  also ;  secus,  if  the  attack  continue  on  the 

property  only.  And  Cook  was  guilty  of  manslaughter  (but 
A"e  (C°°k "  not  mur^er)  because  he  might  have  resisted  the  officer's  un- 
Chr.637?      lawful  entry  into  his,  Cook's,  house,  without  killing  him,  and 

because  Cook  voluntarily  shot  the  officer,  so  not  like  Level's 

case. 

l  Hale  s  P  C.     §  18.  There  is  a  difference  between  a  trespass  and  felony. 
-I'Hatrk89'  Hence»  if  the  husband  finds  A  in  the  act  of  adultery  with  his 
ch  2R,  s  23.         and  kills  him,  it  is  manslaughter  ;  but  if  A  attempt  to 
—East's  C.    ravish  her,  and  she  or  her  husband  kill  A,  it  is  se  defendendo, 
L.  287, 288.   fOT  a  fe)onv  js  attempted.    So  if  one  as  a  trespasser  conies  to 
take  my  goods,  I  may  beat  in  defence  of  them,  but  if  1  kill 
him  it  is  manslaughter,  (meaning  if  he  do  not  assault  my  per- 
son ;)  but  if  he  come  to  steal  my  goods,  and  in  resisting  his 
attempt  I  kill  him,  this  is  se  defendendo,  for  in  this  be  attempts 
a  felony, — and  no  forfeiture  by  our  common  law.    So  if  A 
attempt  burglary  or  arson  in  my  house,  and  I,  my  servant,  "  or 
any  within  my  house,"  shoot  him  and  kill  him,  it  is  no  felony, 
but  se  defendendo,  for  A  attempts  a  felony,  and  I  may  assem- 
ble persons  for  the  safeguard  of  my  house1 ;  and  it  is  always 
but  se  defendendo,  and  no  felony  or  forfeiture  to  kill  a  felon 
who  flies  or  escapes,  if  he  cannot  be  otherwise  taken,  but  if  he 
can  be,  then  it  is  manslaughter  to  kill  him  at  least.    And  if 
indicted  the  plea  is  not  guilty,  in  se  defendendo,  and  the  deft, 
shall  be  entirely  acquitted  on  the  special  matter  found  by  the 
jury  ;  also  in  such  cases  the  jury  must  inquire  if  the  killing  be 
of  necessity  or  not.    And  in  such  case  the  law  makes  every 
person  an  officer  to  arrest  a  felon,  even  without  warrant  from 
any  particular  court  or  magistrate.    If  A  in  defence  of  his 
house  kill  B  attempting  as  a  trespasser,  it  is  manslaughter  at 
East  287      least,  if  no  danger  of  A's  life  ;  but  if  B  had  entered  A's  house, 
288,'  and  A  had  gently  laid  his  hands  on  him  to  turn  him  out,  and 

B  turns  and  assaults  him,  and  A  kills  B,  not  otherwise  able  to 
avoid  the  assault  or  to  retain  lawful  possession,  this  is  se  defen- 
dendo, or  self-defence  ;  so  if  B  had  entered  and  assaulted  first. 
Art.  3.  Er  necessitate  killing  fyc. 

^  I.  There  are  many  cases  in  which  lire  is  taken  away  of 
necessity  ;  and  where  the  killing  is  of  necessity  it  is  justifiable. 
Many  cases  to  this  purpose  have  been  already  slated  ;  as 
to  prevent  the  commission  of  felonies,  in  divers  cases  not  to  be 
prevented  but  by  killing  the  felonious  aggressor ;  so  to  pre- 
serve life  or  female  chastity,  not  to  be  preserved  but  by  killing 
him.  In  this  article  a  few  more  cases  will  be  collected. 
1  Haie'iT.C.  $2.  If  a  felon  be  arrested,  and  in  carrying  hint  to  gaol  he 
46M90.  breaks  away,  and  the  people  of  the  town  or  vill  pursue  him 
aud  cannot  lake  him  unless  they  kill  him,  those  who  kill  him 
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npon  their  arraignment  shall  be  acquitted  of  the  felony ;  for  Ch.  216. 
this  killing  is  of  necessity.  Art,  3. 

§  3.  The  sheriff  cannot  justify  as  of  necessity  killing  one  v^v^ 
who  barely  flies  from  him  in  civil  process;  but  if  the  sheriff 8  ^rtC  ^r; 
or  officer  be  resisted  by  one  whom  he  attempts  lawfully  to  q  u~594. 
arrest  in  a  civil  action,  or  to  retake  after  he  has  arrested  him, 
unavoidably  kills  him  in  the  affray,  he  may  justify  it  as  done 
of  necessity,  though  the  officer  never  gave  back,  but  stood  his 
ground  and  attacked  the  party. 

$  4.  A  man  shall  never  justify  himself  under  a  necessity  "*w-  JJjcj'3 
which  he  brought  upon  himself  by  his  own  fault.  And,  there-  Bac  Abr 
fore,  if  rioters  wrongfully  detaining  a  house  by  force,  kill  the  675. 
party  ejected  or  any  of  his  assistants  who  attack  it  from  with- 
out, and  endeavour  to  burn  it,  they  are  guilty  of  manslaughter. 

§  5.  Summary  of  the  cases  in  which  a  man  may  kill  in  self- 
defence  :  1.  If  a  thief  attempt  to  rob  him:  2.  Him  that 
attempts  to  rob  or  kill  him  in  or  near  the  highway  :  3.  Him 
wbo  attempts  wilfully  to  fire  his  house  or  to  commit  burglary, 
though  he  hath  not  actually  broken  or  fired  the  house,  if  he 
came  with  that  purpose  :  4.  So  an  officer  may  lawfully  in  the 
execution  of  his  office  kill  a  person  that  assaults  him,  though 
the  officer  give  not  back  to  the  wall  :  5.  So  as  to  the  consta- 
ble or  watchman  that  commands  the  peace  and  is  resisted. 

§6.  So  one  may  lawfully  kill  a  felon  who  resists;  and  the  like 
of  a  constable  or  watchman  that  is  charged  to  take  one  accused 
of  felony,  if  he  resists  or  flies  and  cannot  be  otherwise  taken, 
though  perchance  he  be  innocent. 

^  7.  If  the  prisoners  in  gaol  assault  the  gaoler,  he  in  his 
defence  may  lawfully  kill  any  of  them. 

§  3.  If  the  assailant  attempt  to  commit  forcibly  any  fel- 
ony upon  a  man's  person  or  property,  especially  his  habita- 
tion, he  may  lawfully  kill  the  assailant  to  prevent  the  felony, 
and  without  giving  back  ;  wherever  giving  back  would  afford 
him  an  opportunity  to  enter  on  the  commission  of  his  intended 
crime  and  get  possession.* 

$  9.  To  reduce  the  offence  from  manslaughter  to  self-de-  E"»t'» c- 
fence  upon  chance-medley,  he  must  first  shew  "  that  before  a  1^,^277. 
mortal  stroke  given  he  had  declined  any  further  combat,  and  —4  B\.  Com. 
had  retreated  as  far  as  he  could  with  safety :  2.  That  he  then  180>  184- 

*  Here  the  French  Penal  Code,  arts.  327,  329,  merits  attention  as  being  concise,  bat 
very  imperfect  compared  with  our  common  law.  This  code  enacts.  "  no  crime  or  offence 
I*  committed  when  death,  wounds,  or  blows  are  inflicted  in  com  pi  in  nee  with  the  law,  and 
by  command  of  the  lawful  authority."  "  It  is  no  crime  or  offence  to  kill,  wound,  or 
strike,  when  compelled  by  actual  necessity  in  self-defence,  or  in  defence  of  others."  But 
this  defence  is  limited  to  "  repelling  during  the  night,  the  scaling  or  breaking  of  enclosures, 
wall*,  doors,  or  windows  of  an  inhabited  bouse  or  npartment,  or  their  dependencies  ;"  and 
to  defence  "  against  the  perpetrators  of  robberies  or  depredations  committed  rt  tt  armit.' 
It  will  be  observed,  our  common  law  wisely  makes  self-defence  and  defence  of  others, 
justifiable  in  many  other  case*,  and  its  main  fault  is  in  its  being  to  be  found  hut  in  vari- 
ous books,  and  scattered  ca<es,  not  always  uniformly  decided. 
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Ch.  216*  killed  his  adversary  through  mere  necessity,  in  order  to  avoid 
Art.  3.  immediate  death."  So  seems  to  be  Blac  - stone's  distinction, 
^^■v^^  and  so  Foster's.  A3  in  Naylor's  case,  above,  nothing  appear- 
48?  IhV^5'  e(*  to  snew  l^at  lne  deceased  aimed  at  the  prisoner's  life,  and 
W — 1 '  '  80  ru^'d  manslaughter ;  also,  he  used  a  dangerous  weapon, 
Hawk.  ch.     and  hence  presumed  he  meant  to  kill.    But  if  the  deceased 

— keMsif4  do  not  Put  ll)e  slayer'8  ,i<e  in  danger  but  continue  to  beat  him, 
132 —Foster,  be  may  lawfully  exert  so  much  force  as  is  necessary  to  com- 
292— East,    pel  him  to  desist.  And  this  is  a  rule  in  many  cases.  As  if  one 
^"537.—    persist  in  taking  away  my  child  or  my  property,  I  may  use 
Ea»t,  288—  force  to  make  him  desist,  but  I  must  increase  my  force  do 
Fo1s,7\^1'  more  or  faster  than  the  case  or  his  force  requires  :  and  in  no 
case  can  I  aim  at  his  life  but  to  save  my  own,  or  to  prevent 
his  committing  a  felony  or  doing  me  some  great  bodily  harm. 
And  Harcourt's  case,  above,  and  Cook's  case.    But  I  cannot 
justify  killing  one  when  he  barely  commits  a  trespass  against 
my  property,  nor  ray  using  a  deadly  weapon.  As  if  1  see  A 
breaking  my  fence  and  1  take  up  a  hedge  stake  and  kill  him, 
this  is  murder ;  because  an  act  of  violence  much  beyond  the 
proportion  of  the  provocation,  and  the  more  so  after  he  desists  ; 
but  if  with  an  instrument  not  likely  to  kill,  only  manslaughter, 
and  I  may  by  degrees  use  such  force  as  will  make  bim  desist 
if  clearly  a  trespasser. 
Kast'sC.  L.  ^     §  10.  Two  combat,  a  third  interferes.    A  and  B  fight  on 
292-  malice,  and  C,  the  friend  or  servant  of  A,  not  acquainted  there- 

with, comes  in  and  takes  part  against  B  and  kills  him ;  this  is 
murder  in  A,  but  manslaughter  in  C,  but  had  been  murder  in 
C  also,  if  he  had  known  the  malice.  But  if  A  had  been  as- 
saulted and  had  retreated  as  far  as  he  could,  and  then  C  had 
killed  B,  it  had  been  se  defendendo.  But  if  the  servant  had 
killed  B  before  A,  the  master,  retreated  as  far  as  he  could,  it 
f  ro.  Jam.  would  have  been  manslaughter  in  the  servant  C  ;  and  the  law  is 
aw.— 1  Hitle  the  same  if  the  master  kill  the  other  in  defence  of  the  servant. 

is'iatt  Cl*  i!  lliere  06  on,v  an5rv  words  between  A  and  B,  and  C, 

'     '»     A's  friend,  strike  B  with  a  bowl  or  other  dangerous  instru- 
ment and  kill  him,  this  would  be  murder. 
Kd.  <v>._t        §  11.  So  if  A  and  B  be  fighting,  and  C  interferes,  with  in- 

"51 1  Enf/'  tent  to  Pait  lIiem»  Dut  do  not  signify  such  intent,  and  he  is 
c.  l.3o^305.  killed  by  one  of  them,  this  is  manslaughter  ;  as  the  one  kil- 
ling C  might  think  he  came  to  aid  the  other,  unless  he  had 
given  some  notice  of  bis  real  intention.  And  this  holds  even 
in  the  case  of  a  peace  officer.  Peace  officers  taking  oppo- 
site parts  &c. 

East,  SJ.'j.—      ^  12.  Officers  of  justice  protected  against  resistance.    It  is 
Jd?1,  "<(>'     a  SeneraI  ru'ei  ibat  where  persons  authorized  to  arrest  or  im- 
prison, or  to  execute  public  justice,  and  using  the  proper 
means,  are  resisted  in  so  doing,  and  the  party  resisting  is  kil- 
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led  in  the  struggle,  such  homicide  is  justifiable  ;  and  if  the  of-  dr.  210. 
Beer  be  killed,  it  will  be  murder  in  all  who  take  a  part  in  6uch     Art.  3. 
resistance.     But  if  he  who  attempts  to  arrest  has  no  authori-  vM^*v~<^~' 
ty,  is  killed  by  the  accused,  it  is  but  manslaughter.    As  where 
a  sergeant  arrested  one  Withers,  a  soldier,  and  he,  in  the 
struggle,  killed  the  sergeant,  who  acted  under  the  articles  of 
war  ;    held  but  manslaughter,  because  he  did  not  produce 
them  to  the  court,  so  no  authority  appeared. 

If  A  begin  a  riot  or  affray,  and  continue  in  it  till  the  con-  Saik.33*, 
stable  is  killed,  be  is  a  principal  murderer,  though  he  do  not  ^fiihT&'ai. 
commit  the  fact.    And  officers  are  protected  eundo,  morando,  —East's  c  L. 
tt  red  eundo,  when  doing  their  duty.  Nor  need  an  officer  retreut  ^J^}*1*' 
at  all,  but  he  can  come  to  extremities  but  on  reasonable  ne-  c.  L.298,300. 
cessity,  in  order  to  execute  his  office  ;  and  his  punishment  must 
never  exceed  the  necessity  of  the  case.  And  if  no  resistance 
at  all  be  made,  and  he  kills,  it  is  murder.    So  if  after  the  re- 
sistance is  over,  it  is  manslaughter  at  least ;  and  if  done  in 
cool  blood,  murder. 

$  13.  Officers'  assistants,  (and  all  are  bound  to  aid  in  pre-  East's  c.  L. 
serving  the  peace,)  commanded  or  not,  are  under  the  same  ^'j2^^"^ 
protection  as  the  ordinary  ministers  of  justice  are  ;  so  are  2  Hale 
even  private  persons,  who  interpose  to  put  an  end  to  an  af- 
fray, or  who  endeavour  to  bring  felons,  or  such  as  have  given 
dangerous  wounds,  to  justice.    As*  to  arrests,  see  Arrests,  Ch. 
172,  a.  9  ;  Ch.  65,  a,  2,  a.  3,  many  cases  ;  and  Samuel  «. 
Payne  &  al.,  Ch.  75,  a.  6,  s.  4  ;  and  Hamilton  v.  Willan,  Cb. 
75. 

§  14.  In  sudden  affrays,  private  persons  interposing  to  part  East's  c.  L. 
the  combatants,  or  to  prevent  mischief,  must  give  express  no-  ao*.— Fost. 
tice  of  their  friendly  intentions,  after  which,  if  assaulted  by  2'2»311- 
either  combatant,  and  kill   him    in   the   struggle,  this  is 
justifiable  homicide  ;  but  if  the  party  so  interposing,  with  such 
notice,  be  killed  by  either  affrayer,  it  is  murder  in  him,  but 
not  in  the  other  combatant,  unless  he  had  also  struck  him. 

See  Hugett's  case,  Ch.  197,  a.  7,  s.  !0,  among  the  cases 
in  which  third  persons  may  interpose  to  relieve  one  illegally 
restrained  of  his  liberty. 

§  15.  Se  defendendo  against  a  trespasser.  If  A  be  in  the 
lawful  possession  of  his  house,  and  B  attempts,  as  a  mere 
trespasser,  to  enter  and  gain  possession,  A  cannot  kill  him  in 
self-defence  ;  but  may,  if  B  resists,  after  A  gently  lays  his 
bands  on  him  to  turn  him  out,  not  able  otherwise  to  keep  his 
possession  ;  so  if  B  enter  on  him  and  assault  first,  though  he 
enters  not  to  commit  a  felony,  but  only  as  a  trespasser,  to  gain 
possession,  A  being  in  his  own  house  need  not  fly  as  far  as  he 
can,  as  he  has  the  protection  of  his  house,  and  as  flying  would 
be,  to  give  up  the  possession.  And  if  A  be  killed,  it  is  murder, 
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Cii.  216.  in  turning  out  those  having  no  right  to  remain.    As  where 
Art,  3.    two  soldiers,  at  1 1  o'clock  at  night,  came  to  A's  inn  and  de- 
v^v-^»  manded  beer,  this  he  refused,  on  account  of  the  late  hour, 
^IJJbWiI*    and  advised  them  to  go  to  their  quarters  ;  they  went  away  ut- 
East  s  c!  L.   terihg  imprecations.     In  ninety  minutes  they  returned,  when 
287, 288,      the  door  was  open  to  let  out  some  company  who  had  been 
A.  U.  1791.    detained  there  on  business ;  one  of  the  soldiers  rushed  in,  and 
renewed  his  demand  for  beer;  A  returned  the  same  answer,  and 
on  the  soldier's  refusing  to  go  out,  and  persisting  to  have  some 
beer,  offering  to  lay  hold  of  A,  be  at  the  same  time  collared 
him,  one  pushing  and  the  other  pulling  towards  the  outer  door, 
where,  when  A  came,  he  received  a  violent  blow  on  the  head 
with  some  sharp  instrument,  from  the  other  soldier,  who  remain- 
ed out  at  the  door,  which  occasioned  A's  death  in  a  few  days. 
Held,  murder  in  both  soldiers,  notwithstanding  this  pre- 
vious struggle  ;  for  A  did  no  more  in  attempting  to  put  the 
soldier  out  of  his  house,  at  that  time  of  night,  and  after  the 
warning  be  had  given  him,  than  he  lawfully  might,  which  was 
no  provocation  for  the  cruel  revenge  taken  ;  especially  as 
there  was  reasonable  evidence  of  the  prisoners'  having  come 
the  second  time  with  a  deliberate  intention  to  use  personal  vi- 
olence in  case  their  demand  for  beer  was  not  complied  with ; 
this  circumstance,  they  meant  to  carry  their  point  or  use  per- 
sonal violence,  was  very  material,  as  it  drove  the  landlord,  A, 
to  guard  the  defence  of  Aw  person^  and  not  solely  the  defence 
of  his  property. 

Cast's  C.  t.  A  rinds  B  a  trespasser  on  his  land,  and  suddenly  beats  him 
236,  289. —  and  kills  him,  but  beats  him  not  with  an  intent  to  injure  him 
— 7il!iii!?78  maler'aHy»  Dut  merely  to  chastise  him  for  the  trespass,  and  to 
— Kel.  132.  "  deter  him  from  repeating  the  like  ;  this  is  manslaughter  ;  for 
if  A  had  killed  him  with  a  bill  or  hedge  stake,  or  beat  him 
outrageously  with  an  ordinary  cudgel,  beyond  the  bounds  of 
sudden  resentment,  whereof  he  had  died,  it  had  been  murder. 
This  case  supposes  no  attack  on  A's  person,  and  no  resistance 
to  his  putting  the  trespasser  out  of  A"s  land  ;  but  had  A  gen- 
tly laid  his  hands  on  B,  to  put  him  out,  as  he  might  lawfully, 
and  B  had  resisted,  his  resistance  had  altered  the  case,  as  in 
nature  being  personal,  and  unlawfully  opposiug  A's  legal  and 
personal  act,  and  had  been  like  the  cases  of  the  house,  the 
inn,  and  fence,  above  stated.  And  in  all  the  cases  of 
the  trespasser's  resisting  a  legal  attempt  to  put  him  out,  the 
rule  above  applies,  that  is,  "  it  is  lawful  to  exert  such  force 
against  a  trespasser,  who  comes  without  any  colour  of  right  to 
take  the  goods  of  another,  as  is  necessary  to  make  him  de- 
sist." See  Halloway's  case,  Ch.  197,  a.  7,  s.  8, ;  and  Mal- 
ice generally,  Ch.  197.  And  in  every  case,  to  extenuate  the 
killing,  it  must  appear  it  was  done  on  a  provocation  at  the 
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time,  and  not  on  an  old  grudge,  as  then  it  will  amount  to  murder.  Ch.  216. 
East's  C.  L.  239.  Even  blows  previously  received  will  not  Art.  3. 
extenuate  homicide  upon  deliberate  malice  and  revenge,  espe- 
cially where  it  is  to  be  collected  from  the  circumstances  that 
the  provocation  was  sought  for  the  purpose  of  colouring  the 
revenge,  id.,  and  240,  241  ;  and  even  though  the  malice  and 
revengeful  temper  arise  during  the  struggle  in  which  the  kil- 
ling is,  as  in  that  between  the  two  brothers  named  Mason. 
And  cases  of  Mawgridge,  Oneby,  &c.  id.  282,  &c. 

§  16.  Se  defendendo  fyc.  depending  on  the  legality  of  the  East's  C.  L. 
process:  1.  The  court  or  person  issuing  it  must  have  juris-  tc* 
diction  :  2.  It  must  not  be  defective  in  the  frame  of  it :  3. 
The  party  executing  it  must  be  a  legal  officer  for  that  purpose 
or  his  assistant :  4.  It  must  be  executed  according  to  law. 
1 .  According  to  Lord  Coke,  a  constable  attempting  to  arrest 
A  by  warrant  from  the  high  commission  court,  being  killed  by 
A,  was  killed  se  defendendo,  as  he  had  no  lawful  authority. 
But  where  a  sergeant  put  a  soldier  under  arrest,  without  au-  4  inst.  333, 
thority,  and  he  killed  the  sergeant ;    held,  manslaughter,  and  Rex  v.  Simp- 
Coke's  opinion,  above,  was  questioned,  because  not  necessary  j°e°*  Wi(h 
to  kilt  him;  and  it  is  said,  tbe  warrant  on  such  occasion  makes  era,  East's  c. 
no  difference  ;  but  the  case  must  be  judged  on  its  own  merit.  L-  s09*  810» 
independent  of  that  fact.  2.  It  is  enough  the  process  be  legal  ' 
in  the  frame  of  it,  from  legal  authority ;  no  error  or  irregular- 
ity, in  the  previous  proceedings,  will  affect  it,  or  excuse  the 
party  killing  the  officer  in  the  execution  of  it,  fropi  the  guilt 
of  murder.    Hence  if  a  ca.  sa.  fieri  facias,  writ  of  assist- 
ance, &tc.  issue  to  the  officer,  and  he  or  any  of  his  officers  be 
killed  in  its  execution,  when  indicted  for  this  murder  it  is 
only  necessary  to  produce  the  writ  or  warrant,  without  shew-  And  also  in 
ing  the  judgment  or  decree;  for,  however  erroneously  issued,  Re"f'(2^"r 
the  officer  must  obey,  and  is  justified  by  it ;  and  it  is  sufficient  Hockley.*  * 
it  appears  the  magistrate  had  jurisdiction  over  the  subject 
matter,  though  the  cause  be  not  well  expressed  ;  it  is  enough 
if  the  warrant  contain  the  essential  requisites  of  a  warrant, 
though  strictly  not  legal.    And  on  a  general  principle,  if  tho 
officer  have  not  legal  power  there  is  no  just  occasion  to  kill 
him  ;  however  this  want  of  due  authority  reduces  the  offence 
to  manslaughter ;  but  not  if  the  killing  be  of  premeditated 
malice  and  cruelty.    Blank  warrants  ought  never  to  be  issued. 
3.  The  party  executing  the  writ  or  warrant  must  be  a  legal  E«*fs  C.  L. 
officer  for  that  purpose,  or  his  assistant,  and  duly  notify  his  Gordon's 
business ;  but  if  he  be  a  constable,  or  other  known  officer,  de  cn«e.— See  t 
facto,  acting  within  his  district,  it  is  sufficient,  without  proving  PWI.E?.1«, 
his  appointment  and  swearing  in.    If  an  officer  make  an  ar- 
rest out  of  his  district,  or  have  no  warrant  or  authority  at  all ; 
as  if  his  name  be  inserted  after  the  issuing  of  the  writ  or  pro- 
vol.  vn.  30 
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*  A.  D.  his  intents,  especially  if  in  the  day  time.  Such  was  the  evi- 
*3I5*J{6>  dence  of  notice  in  Gordon's  case,  no  proof  of  constable's  ap- 
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Ch.  216.  cess,  without  lawful  authority,  he  is  no  legal  officer,  nor  enti- 
Art.  4.    tied  to  the  special  protection  of  the  law  ;  hence  if  killed,  by 
V^v-k^  the  party  injured,  in  the  struggle,  it  is  only  manslaughter,  not 
Rokebys      murder,  but  not  se  defendendo  ;  but  generally  if  the  officer,  in 
such  case,  kill  the  party  for  not  submitting  to  such  illegal  pro- 
cess, it  will  be  murder,  as  in  another  person  it  would  be.  As 
where  the  admiralty  issued  a  warrant  to  Lord  Danby  to  im- 
press seamen  ;  and  B,  his  servant,  without  any  warrant  in 
case  txon9  writing,  impressed  D,  not  a  seaman,  who  trying  to  escape  was 
killed  by  B,  adjudged  murder.     Though  the  officer  must 
notify  his  business,  a  small  matter  will  amount  to  due  notice  ; 
East's  C  L.  as  if  he  command  the  peace,  or  the  officer  in  any  other  man- 
M*'?1*!  k«  nCF  ^ec^ares        wnal  mtent  he  interposes  ;  or  if  the  officer 
ca««,  ch.iw,  De  in  ms  proper  district,  and  known,  or  but  generally  acknowl- 
a.  7,'s.  4.-9'  edged,  to  bear  the  office  he  assumes;  or  if,  to  keep  the  peace, 
saik6334—  he  Produce  ms  staff  of  office,  or  any  other  known  ensign  of 
Gordon's      office,  the  law  presumes  the  party  killing  had  due  notice  of 

case 
Kay, 

314,  £_ 

317,319—  '  pointment  or  swearing  in  ;  but  he  had  his  staff,  and  gave  no- 

cro  Car**'  l*ce  *LC° '  an(*  00  exPre8S  nol'ce  IS  necessary  if  the  party 
lea.  know  the  officer  and  his  business.   4.  The  process  must  be 

East's  c.  L.   executed  according  to  law.    If  the  warrant  be  directed  to 
Reason  V'    severa^>  any  o(  them  may  execute  it ;  and  if  the  officer,  in 
Tranter.       executing  his  writ  &c.,  exceed  bis  authority,  the  law  gives 
him  no  protection  in  that  excess.    See  this  case,  Ch.  89,  a. 
2,  s.  18,  stated,  and  Mr.  Lutteral's  death-bed  declarations  ad- 
mitted ;  and  though  he  had  his  sword  &c,  and  used  menac- 
ing words  to  Reason  and  Tranter,  the  bailiffs,  yet  they  took 
revenge  out  of  all  proportion  to  his  offence,  and  they  indicated 
a  diabolical  fury,  so  guilty  of  manslaughter. 
East's  C.  L.      $  17«    A  tiwr&  person  interferes  to  prevent  an  arrest,  and 
3-26, 429.—    kills  the  officer.     How  far  can  such  third  person  avail  himself 
Com.  R.  13.  cr  tlie  ^legality  of  the  arrest,  see  Tooly's  case,  Ch.  179,  a. 

9,  s.  22;  and  Hugget's  case,  Ch.  197,  a.  7,  s.  10;  Fost. 
312,  317,  328;  Cro.  Car.  371  ;  1  Hale,  465.     A  majority 
of  the  judges  have  been  in  the  affirmative ;  but  Foster  J., 
and  a  minority  of  them  in  the  negative. 
Art.  4.  Indictment  and  evidence. 

§  1.  In  this  article  it  is  intended  only  to  notice  a  few  mat- 
ters peculiar  to  indictments  and  evidence  in  cases  of  homicide. 
Several  of  these  peculiar  matters  have  been  already  stated. 
In  every  case  of  a  homicide  a  person  is  killed  in  a  manner  the 
more  or  the  less  criminal.  The  most  criminal  is  murder,  or 
killing  with  malice  prepense.  The  least  criminal,  or  in  a  way 
not  at  all  criminal  is  killing  in  the  execution  of  justice  ;  as 
where  the  proper  officer  executes  a  criminal  by  hanging  him 
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fctc.  strictly  according  to  the  judgment.    Though  homicide  Ch.  216. 
varies  so  much  in  degrees,  yet  an  indictment  for  murder  may    Art,  4. 
be  made  to  answer  the  purpose  in  every  degree  ;  for  on  such 
an  indictment  the  jury  may  find  guilty  of  manslaughter,  as  in 
many  cases  before  stated,  or  the  jury  may  specially  find  the 
special  matter,  on  which  the  court  may  adjudge  the  killing  to 
be  only  per  infortunium,  se  defendendo,  or  justifiable,  or  of 
necessity,  fee.    And  it  seems  to  be-  agreed  that  on  an  indict- 
ment for  murder  the  prisoner's  proper  plea  is  not  guilty,  and 
bis  proper  defence,  or  excuse,  or  justification  is  in  evidence, 
and  on  that  evidence  the  jury  finds  the  true  case  in  a  special 
verdict,  finding  all  the  facts  as  in  several  cases  before  stated. 
But  the  grand  jury  may  find  a  special  indictment  for  man- 
slaughter ;  and  generally  the  accused  is  indicted  either  for 
murder  or  manslaughter  in  all  cases  of  homicide.    It  is  then 
material  to  attend  to  the  formal  as  well  as  essential  parts  of 
an  indictment  for  murder.  In  this  the  grand  jury  present,  that 
A.  B.  of  &c.  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on 
at  _  ^th  force  and  arms,  in  and  upon  one  C.  D.  in 
the  peace  of  God  and  of  the  Commonwealth,  then  and  there 
being,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  the  said  A.  B.  with  a  certain  drawn 
sword  made  of  iron  and  steel,  of  the  value  of  fifty  cents, 
which  the  said  A.  B.  in  his  right  band,  then  and  there  had 
and  held  him,  the  said  C.  D.  in  and  upon  the  left  side  of  the 
belly  of  him  the  said  C.  D.,  then  and  there  feloniously,  wil- 
fully, and  of  malice  aforethought,  did  strike,  thrust,  stab,  and 
penetrate,  giving  unto  the  said  C.  D.  then  and  there  with  the 
sword  drawn  as  aforesaid,  in  and  upon  the  left  side  of  the 
belly  of  him  the  said  C.  D.  one  mortal  wound  of  the  breadth 
of  one  inch,  and  of  the  depth  of  nine  inches,  of  which  mortal 
wound  the  said  C.  D.  at  —  aforesaid,  from  the  said  fifth  4  m  Com 

day  of  &c.  until  did  languish,  and  languishing  did  App.  3.-2 

live,  on  which  said  seventh  day  of  &c.  the  said  C.  D.  at  ^a*9k8(*b8i 

of  the  said  mortal  wound  did  die.  So  the  jurors  aforesaid,  upon  list.' 
their  oaths  aforesaid,  do  say,  that  the  said  A.  B.  him  the  said  818, 319.— 
C.  D.  in  manner  and  form  aforesaid,  feloniously,  wilfully,  ^  gj 
and  of  his  malice  aforethought,  did  kill  and  murder  against  197.— 2 
the  peace ;  or  if  the  party  dies  instantly,  then  the  indictment  Ha,e197g,_f  • 
is,  of  which  wound  the  same  C.  D.  then  and  there  instantly  Eas't  9  c  ^ 
died.    These  are  the  formal  as  well  as  the  essential  parts  of  340,  &c. — 
an  indictment  for  murder;  and  if  the  killing  be  by  drowning  in  Cr0,  El«?38, 
a  well,  or  by  throwing  a  stone,  or  by  cutting  the  throat,  or  by 
shooting,  or  in  any  other  of  the  numerous  ways  of  killing,  it 
is  only  to  state  the  facts  and  manner  of  killing  precisely  as 
they  were.    We  in  all  our  indictments  for  murder  still  state 
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Ch.  216.  the  value  of  the  instrument,  though  we  have  no  deodands,  and 
Art.  4.    though  no  township  is  charged  with  the  value  of  it.    But  the 

<-^*v-w  omission  of  such  value  does  not  vitiate  the  indictment  as  to 
the  offence  itself. 

§  2.  Indictment  for  manslaughter  by  stabbing,  as  above,  to 
"  feloniously"  included, — u  and  in  the  fury  of  his  mind  did 
make  an  assault,  and  that  the  said  A.  B.  with  a  certain  drawn 
sword,  of  the  value  &c.  which  he  the  said  A.  B.  in  his  right 
hand  then  and  there  had  and  held,  the  said  C-  D.  in  and 
upon  the  right  side  of  the  belly  near  the  short  ribs  of  him  the 
said  C.  D.,  (the  said  C.  D.  then  and  there  not  having  any 
weapon  drawn,  nor  the  said  C.  D.  then  and  there  having  first 
stricken  the  said  A.  B.)  then  and  there  in  the  fury  of  his  mind 
feloniously  did  strike  and  stab,  and  that  the  said  A.  B.  wilh 
the  said  sword  to  the  said  C.  D.  in  and  upon  the  right  side  of 
the  belly,  near  the  short  ribs  of  him,  said  C.  D.,  one  mortal 
wound,  of  the  breadth  of  four  inches  and  of  the  depth  of  seven 
inches,  then  and  there  feloniously,  and  in  the  fury  of  his,  the 
said  A.  B's.  mind  did  give,  of  which  said  mortal  wound  the 
said  C.  D.  then  and  there  instantly  died."  And  concludes  as 
in  case  of  murder,  except  for  manslaughter  the  allegation  is,  the 
deft,  did  feloniously  and  in  the  fury  of  his  mind  kill  and  slay. 

^  3.  And  where  the  indictment  for  manslaughter  or  murder 
is  grounded  on  any  statute,  it  must  be  framed  according  to  the 
essential  words  of  it ;  also,  conclude  not  only  against  the 
peace  of  &c.,  and  the  dignity  of  the  same,  but  also  against  the 
form  of  the  statute  in  such  cases  made  and  provided.  And  if 
the  indictment  so  conclude  where  it  need  not,  it  is  not  vitiated, 
as  against  the  form  of  the  statute  &c.  when  not  necessary  will 
be  deemed  surplusage,  and  that  is  where  the  statute  does  not 
make  the  felony ;  but  where  the  statute  makes  the  felony,  then 
such  conclusion  is  necessary  to  make  the  offence  felony. 
According  to  several  authorities  the  essential  words  in  an  in- 
dictment for  murder  are,  feloniously  and  of  malice  afore- 
thought did  kill  and  murder,  of  manslaughter,  feloniously  did 
kill  Crown.  C.  C.  497. 

§  4.  If  A,  B,  and  C  kill  and  murder  one,  A  as  principal, 
and  B  and  C  as  aiders  and  abettors,  the  indictment  charges 
that  all  three  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  an  assault  on  him  ;  then  states  that  said  A,  a 
certain  pistol  of  the  value  &c.,  so  states  accurately  the  killing 
and  murder  by  A,  the  mode  and  manner ;  and  then  states 
that  the  said  B  and  C  then  and  there  feloniously,  wilfully,  and 
of  their  malice  aforethought,  were  present  aiding,  helping, 
abetting,  comforting,  assisting,  and  maintaining  the  said  A,  the 
felony  and  murder  aforesaid,  in  manner  and  form  aforesaid,  to 
do  and  commit,  and  then  the  jurors  conclude  and  say  A,  B, 
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and  C  then  and  there  in  manner  and  form  aforesaid,  feloni-  Ch.  216. 
ously,  wilfully,  and  of  their  malice  aforethought  did  kill  and    Art,  4. 
murder         And  though  one  gives  the  stroke,  all  present  v/v*w 
aiding  and  abetting  are  equally  culpable  and  deemed  princi- 
pals in  murder ;  but  anciently,  he  that  struck  the  stroke 
whereof  the  party  died  was  only  principal,  and  those  present 
aiding  and  assisting  were  but  in  the  nature  of  accessaries,  not 
to  be  tried  till  the  principal  was  attainted  or  outlawed.  Crown 
C.  C.  492,  493  ;  cites  Hale's  P.  C.  437.    But  now  the  law 
is  otherwise,  therefore  said  B  and  C  the  aiders  &c.  present 
might  be  convicted,  though  A  never  appear,  or  is  outlawed. 
But  then  to  make  the  abetter  principal,  he  must  be  present ; 
2.  He  must  be  aiding.  Crown.  C.  C.  502,  cites  1  Hale's  P. 
C.  438. 

Mistaking  the  sort  of  poison  will  not  vitiate  the  indictment, 
but  stating  any  poison  in  the  indictment  is  sufficient  to  main- 
tain it,  for  the  substance  is  whether  the  party  was  poisoned  or 
not.   3  Inst.  49. 

How  to  affect  principals  in  the  second  degree  &ic.  Rex  v. 
Borthwick,  Ch.  215,  a.  3. 

§  5.  Braley  was  indicted  for  the  murder  of  his  wife.  Court  j^faJ?0^* 
impannelled  a  jury,  which  found  the  prisoner  neglected  to  m0ilwea?th  *. 
plead  by  the  act  of  God ;  and  the  court  decided  not  to  pro-  Braley. 
ceed  to  try  him  on  the  indictment. 

§6.  In  an  indictment  for  murder  the  word,  murder,  is  Foster's  C.  L. 
absolutely  essential  in  the  description  of  the  offence.    But  on 
an  indictment  not  containing  that  word  the  deft,  may  be  con- 
victed of  manslaughter. 

§  7.  If  an  indictment  charge  that  A  gave  the  mortal  stroke,  ^5  l.ercjteS"  ^' 
and  that  B  and  C  were  present  aiding  and  abetting,  if  it  come  Hale's  P.  c. 
out  in  evidence  that  B  gave  the  mortal  stroke,  and  that  A  and  437, 463.— 
C  were  aiding  and  abetting,  they  may  all  be  found  guilty  of  2Ha,e>344- 
murder  or  manslaughter  at  common  law,  as  circumstances 
may  vary  the  case.    The  identity  of  the  person  supposed  to 
have  given  the  stroke  is  but  a  circumstance,  and  in  this  case 
a  very  immaterial  one  ;  the  stroke  of  one  is  in  consideration 
of  law  the  stroke  of  nil. 

§  8.  As  the  sheriff  or  officer  must  obey  his  precept,  it  is  Foster's  c.  L. 
sufficient  if  only  erroneous.  And  if  a  capias  ad  satisfacien-  31 
dum>  fieri  facias,  &c.  issue,  directed  to  him,  and  he  or  any  of 
his  officers  be  killed  in  the  execution  of  the  writ,  it  is  suffi- 
cient evidence  upon  the  indictment  for  this  murder  to  produce 
the  writ  and  warrant,  and  without  shewing  the  judgment  or 
decree. 

$  9.  So  if  a  warrant  be  obtained  from  a  justice  of  the  Foster's  C.  L. 
peace  in  a  matter  in  which  he  has  jurisdiction,  it  is  sufficient  3I2- 
to  protect  the  person  executing  it,  though  obtained  by  gross 
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Ch.  216.  imposition  on  the  justice  ;  but  otherwise  as  to  process  defec- 
Art.  4.    tive  in  the  frame  of  it. 
v-^v-^y     ^  10.  John  Joyner  was  indicted  for  a  felony  in  stealing  a 
Keiyng,  29,    copper.    The  evidence  proved  it  was  fixed  to  the  freehold, 
case"8       and  as  tnis  evidence  proved  a  trespass  only,  judgment  was 
given  for  trespass.    The  jury  found  specially,  and  left  it  to 
the  court  to  judge  if  felony  or  not,  and  it  judged  him  a  tres- 
passer and  fined  him,  and  gave  other  punishment  suitable  in 
trespass.    But  quart. 
East's  c.  L.      ^11.  To  constitute  the  crime  of  murder  the  stroke  or  poi- 
428  son  kc.  given  must  cause  the  party's  death  or  hasten  it,  and 

if  so,  it  is  murder,  though  his  life  might  have  been  saved  with 
better  care,  medicine,  and  attendance  ;  for  as  Rolle  C.  J.  said, 
an  offender  of  such  a  nature  shall  not  apportion  his  own 
wrong.    But  if  the  hurt  given  were  not  dangerous  in  itself, 
but  with  ill  application  or  otherwise  the  party  die,  and  it 
clearly  appears  the  death  was  owing  to  such  application,  and 
not  to  the  hurt  received,  though  administered  in  consequence 
of  such  hurt,  it  is  not  homicide. 
East  s  C.  L.      ^  12.  Usually  in  cases  of  homicide  the  indictment  is  for 
murder,  and  thereon  the  true  offence  may  be  found,  and  the 
judgment  will  be  adapted  to  the  nature  of  the  crime,  and  so 
the  bail  on  habeas  corpus.  Where  the  offence,  if  specially  pre- 
sented, is  short  of  felony,  and  the  prisoner  is  charged  with  mur- 
der, his  acquittal  thereof  is  a  perpetual  bar  to  any  other 
29** indictment  for  the  same  offence.    But  on  a  charge  of  murder 
East's  c.  L.    the  fact  of  killing  being  proved,  the  law  presumes  it  founded 
340.— Foster,  in  malice,  until  the  accused  proves  the  contrary,  or  till  it  ap- 
HawlT  ch      pears  in  the  government's  evidence.  The  jury  alone  must  de- 
31,  s.  32.—    cide  on  the  truth  of  the  facts  alleged  ;  but  whether  taking 
41 bi.  Com.    t\xem  t0  De  true  tne  homicide  be  justified,  excused,  or  allevi- 
ated, is  a  matter  of  law,  on  which  the  jury  must  be  guided  by 
the  discretion  of  the  court. 

§  13.  In  each  indictment  it  is  necessary  to  state  particular- 
ly?1 342 —  manner  °f tne  death,  and  the  means  by  which  effected ; 
e  Hale,  ifts.  and  therefore  if  one  be  indicted  for  one  species  of  killing,  as 
—4  bi.  Com.  by  poisoning,  he  cannot  be  convicted  by  evidence  of  a  totally 
wl'n'scase'"  different  species  of  death,  as  by  shooting,  starving,  or  strang- 
2  Hawk.  c.  ling.  But  if  the  means  of  death  proved,  agree  in  substance 
23,  s.  81,  82,  w;th  ^at  charged,  it  is  sufficient :  as  s.  4.  And  as  if  one  kind 

 4  Co  40  '  of  weapon  be  alleged,  and  another  proved,  it  does     so  alle- 

46.-2  Inst,  gation  with  a  wooden  staff,  proof  with  a  stone,  is  well.  It  is 
lid's  usual  to  allege  how  the  weapon  was  holden,  but  quare  if  this 

A.  D.  1774.  De  necessary  ; — so  as  to  the  value  of  it ; — so  the  manner  of 
the  stroke  must  be  well  described,  and  the  word,  "  struck,"  is 
technical,  where  the  death  is  by  a  blow,  wound,  bruise,  or 
other  assault ; — so  the  place  and  kind  of  wound  &c.  ought  to 
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be  described.    If  the  indictment  describe  the  wound  he.  with  Ch.  216. 
sufficient  certainty,  the  further  addition  of  a  further  uncertain    Art.  5. 
description  of  the  same  wound,  is  but  surplusage.    Though,  v^n/-^./ 
however,  the  manner  and  place  of  the  hurt  must  usually  be 
stated,  yet  if  on  evidence  it  appear  to  be  another  kind  of  wound, 
in  another  place,  of  which  the  party  died,  it  is  sufficient  to 
maintain  the  indictment.    But  in  all  cases,  the  death  by  the 
means  stated,  must  be  positively  alleged,  and  cannot  be  taken 
by  implication. 

§  14.  The  time  and  place  of  the  wound  and  of  the  death  East's  c.  L. 
must  be  laid  for  obvious  reasons.    And  in  computing  the  l^c^m.^yi 
year  and  day,  the  day  on  which  the  act  was  done  is  reckoned  -2  Hale, 
as  the  6rst ;  and  this  rule  holds  in  cases  of  felo  de  se.    But  gYiawk  db. 
though  the  day  or  year  be  mistaken,  yet  it  is  not  material,  if  4(})  5  4i 
it  appear  by  the  evidence  the  death  happened  in  the  limited 
time,  without  which  the  death  is  not  attributed  to  the  stroke  or 
poison.    If  the  name  of  the  deceased  be  unknown,  it  may  be 
laid  to  be  a  certain  man,  to  the  jurors  unknown.    Not  neces- 
sary, though  usuaj,  to  allege  the  party  stricken  was  in  the 
peace  of  God  and  of  the  king.    In  an  indictment  for  murder, 
it  is  essential  to  allege  the  act  was  done  feloniously,  and  of 
malice  aforethovght ;  as  these  words  are  material  to  constitute 
the  crime  of  murder ; — also  that  the  defendant  murdered  the 
deceased.    In  manslaughter,  feloniously  slew  and  kitted.  And 
death  by  misadventure  or  chance-medley  is  charged  to  have 
been  done  casually  and  by  misfortune,  against  the  will  of  the 
deft.    And  if  the  word  murdered,  or  the  words,  malice  afore- 
thought, be  omitted,  the  deft,  can  be  convicted  only  of  man- 
slaughter.   As  to  other  parts  in  indictments  of  homicide,  see 
the  forms  above. 

$  15.  In  every  indictment  for  murder,  the  jury  may  nega-  East's  c.  T~ 
tive  the  higher  offence,  and  find  their  verdict  for  any  lesser  ©J1'-*  **" 
species  of  homicide.  And  if  the  jury  find  the  special  matter 
from  whence  the  law  presumes  malice,  though  they  do  not 
eipressly  find  the  malice  in  fact,  yet  judgment  of  death  must 
be  given.  So  though  they  do  not  find  that  the  stroke  was 
felonious. 

Art.  5.  Rape. 

^  1.  This  crime  is  well  described  in  the  indictment  of  it. 
With  the  common  introduction,  not  having  the  fear  of  God  §-c. 
charges  the  deft,  that  with  force  and  arms,  in  and  upon  A.  P. 
spinster,  in  the  peace  of  God  he.  then  and  there  being, 
violently  and  felonious,  did  make  an  assault,  and  her,  the  said 
A.  P.  against  her  will,  then  and  there  feloniously  did  ravish 
and  carnally  know,  against  the  form  of  the  statute  &cc.  and 
against  the  peace  of  the  said  Commonwealth.  And  if  an  in- 
fant under  ten  years  of  age,  is  the  same,  exrept  a  description 
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Ch.  216.  of  her  age,  as  an  infant  under  the  age  of  twenty-one  years, 
Art.  5.    to  wit,  of  the  age  of  nine  years  &c.  in  the  peace  of  God  &c. 

feloniously  did  make  an  assault,  and  her,  the  said  E.  then  and 
there  wickedly,  unlawfully,  and  feloniously,  did  carnally  know 
and  abuse,  against  &&c.  Some  late  forms  in  this  and  other 
cases  omit  the  words  which  relate  to  the  Deity. 
Indictment  $  2.  This  crime  has  been  differently  viewed  and  punished. 
for,6Wcntw.  There  is  no  statute  of  the  United  States  on  the  subject, 
c  c  658  ^  3.  This  statute  enacts,  "  that  if  any  man  shall  ravish  and 
<tfo,  394.—  carnally  know  any  woman  by  force  and  against  her  will ;  or 
r^iso'—  s^la^  "lawfully  and  carnally  know  and  abuse  any  woman 
Maine  Act,  child,  under  the  age  of  ten  years,  every  such  offender,  and 
ch.  3.— Ken-  any  person  present,  aiding  and  consenting  to  such  rape,  or 
i)ec.yi9 Cl  °  accessary  thereto  before  the  fact,  by  counselling,  procuring, 
leoi,  s  '7,  or  commanding  such  rape  to  be  committed,"  and  convicted  in 
\aomLTf  y  lhe  SuPreme  Juf"cial  Court  of  either  of  the  said  felonies  and 
property  offences  aforesaid,  shall  suffer  the  punishment  of  death, 
a-amst  their  §  4.  Sect  2, — punishment  for  accessaries  after  the  fact, 
leven  yeare,  solitary  imprisonment  not  above  three  months,  and  hard  labour 
s.9, 10.  Now  not  above  ten  years. 

a  man  may  ^5.  Sect.  3, — punishment  for  an  attempt  to  commit  a 
rape  on  bU  raPe  and  for  aiding,  as  for  a  felonious  assault,  solitary  ira- 
concubine.    prisonment  not  above  three  months,  and  hard  labour  not  above 

ten  years,  or  fine  not  above  $500,  and  imprisonment  in  the 

common  gaol  not  exceeding  one  year. 
^  C.  Sect.  4  repeals  the  former  law. 
Mass.  Act.        This  act  punishes  an  assault  made  on  such  female  child 
Feb.  10,       under  ten  years  of  age,  with  an  intent  to  commit  a  rape,  with 
18l6#  solitary  imprisonment  not  above  four  months,  and  hard  labour 

for  any  term  of  years  or  for  life.  This  act  of  1816  gives  no 
Mass.  Act  of  Part'cu'ar  description  of  this  crime.  This  act  of  1785  was 
March  id,     rather  more  particular,  as  it  added,  committing  carnal  copula- 

m-im~r!5187  tion  W'1^  ^er  5  tlie  Pun'SDment  also  bv  tnis  statute  was  death. 

aM'        '  Indictment  for  a  rape,  if  the  jury  cannot  agree,  may  find  deft, 
guilty  of  an  assault  with  intent  to  commit  a  rape. 
Mass.  Act  of      ^  7-  This  act  also  made  these  crimes  felonies,  and  punish- 
1697.  ed  them  with  death. 

.     .  <\  8.  This  act  punished  the  crime  with  death  or  some  other 

Colony  law  .       »  ,  .        e   ,  , 

of  1649.  grievous  punishment,  at  the  discretion  01  the  court ;  but  as  to 
the  child,  death  absolutely.  A  man  cannot  commit  a  rape  on 
his  own  wife  ;  she  cannot  retract  the  marriage  consent. 
Hale  s  P.  C.  ^  9.  A  boy  under  fourteen  years  of  age  is  held  incapable 
K?SCotn'ai2.  °^  committing  a  rape,  but  he  may  be  principal  in  the  second 
— kast's'c.  '  degree.    To  make  a  rape,  there  must  be  an  actual  penetra 

~<u4'  AAm   t*on'  or  res  tn  rc'  (as  also  in  DUSServ0  uut  tlie  ,east  Penetra- 
tion  makes  it  a  rape  or  buggery,  though  there  be  no  emissio 
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stminis.   If  a  woman  yield  on  menace  of  death,  if  she  con-  Ch.  216. 
-sent  not,  this  cannot  excuse,  but  is  a  rape.    Different  opinions    Art.  6. 
as  to  emissio  seminis.  East's  C.  L.  437,  438.  v^-v-^> 

$  10.  The  party  ravished  is  in  law  a  competent  witness,  i  Hale  s  P. 
But  in  every  case  of  a  rape,  there  ought  to  be  corroborating  c(  ™3> 
evidence  ;  for  it  is  a  crime  (though  to  be  severely  punished,)  Co^  213j' 
easily  charged,  and  hard  to  be  proved,  but  harder  to  be  de-  214. 
fended  against  by  the  party  accused,  though  never  so  inno- 
cent.   And  Hale  has  stated  many  cases  of  false  charges. 

§11.  If  a  girl  be  ravished  not  old  enough  to  know  the  l  Hale's  P. 
meaning  of  an  oath,  she  shall  not  be  sworn,  but  the  court  ^jj* 
ought,  for  information,  to  hear  her  story  ;  for  if  she,  at  the  2i4.'  °m' 
time  &c.  tell  the  affair  to  her  mother,  sisters,  or  others,  they 
shall  be  sworn,  and  they  give  the  girl's  story  at  second  hand. 
Surely,  then,  says  Hale,  the  court  may  and  ought  to  receive 
her  story  directly  from  herself. 

§  12.  This  crime  very  anciently  was  capitally  punished, —  i  Hale's  P. 
then  by  castration  and  loss  of  eyes  ;  but  the  woman  ravished,  £  6t?7c~r 
if  single,  might,  if  she  pleased,  redeem  her  ravisher  from  434. 8 
execution,  if  she  elected  him  for  a  husband,  and  the  offender 
consented.    How  one  too  young  to  be  sworn,  ought  to  bo 
heard,  East,  441,  444. 

§13.  By  this  statute  the  woman  ravished  might  sue  in  But  Ch.  96. 
forty  days,  and  as  the  act  expresses  ir,  "  common  right  shall  3£^8j 
be  done     and  if  none  sue  within  forty  days,  the  king  shall 
have  the  suit,  and  the  party  convicted  shall  suffer  two  years 
imprisonment,  and  be  ransomed  at  the  king's  pleasure.  13 
Ed.  I.  st.  1,  c.  34,  again  made  rape  a  capital  offence.  18  Elk.  c.  7. 

^  14.  By  this  statute  the  offence  of  rape  was  made  felony, 
and  rape  is  a  crime  at  common  law.    Before  the  13  Ed.  I.  J.1^!' 632 
rape  had  continued  some  time  only  a  misdemeanor  or  tres-   '  ' 
pass.    18  Eliz.  and  3W.k  M.  c.  9,  oust  clergy  from  prin- 
cipals in  the  first  and  second  degree.  A  woman  may  conceive 
when  ravished.  East's  C.  L.  445. 

In  this  case,  A.  D.  1781,  a  large  majority  of  the  judges  East  s  c.  L, 
held  that  both  penetration  and  emission  are  necessary  to  make  * 
a  rape,  after  many  different  decisions  as  to  emission.    Per-  M'Nally, 
haps,  on  a  view  of  all  the  cases,  this  is  the  more  general  417» 418- 
opinion,  and  the  convictions  where  penetration  only  has  been 
proved,  have  often  been  on  the  ground  that  penetration,  prima 
facie,  proves  emission. 
Art.  6.  Sodomy,  «/c. 

§  1 .  This  statute  enacts,  "  that  if  any  man  shall  commit  Mas*.  Act, 
the  crime  against  nature,  with  a  man  or  male  child,  or  any  _Ma\n'C  A^ 
man  or  woman  shall  have  carnal  copulation  with  a  beast," —  ch.  §. 
punishment,  solitary  imprisonment  not  exceeding  one  year, 
and  confinement  to  hard  labour  not  above  10  years. 

FOL.  VII.        .  31 
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Ch.  216.  $  2.  Ay  this  act  this  crime  was  punished  with  death,  and 
Art.  6.  and  declared  to  be  a  felony,  and  the  beast  to  be  slain,  and  ev- 
k-^n^^^  ery  part  burnt.  And  by  the  Colony  law  of  1649,  this 
Mar*  3^1785  wiS  caP'ta%  punished.  And  so  was  the  law  of  i697. 
—indictment  »SDe<*  in  Maine  in  the  state-prison. 

for,  Cro.  c.c.     §  3.  The  United  States  have  no  statute  on  these  subjects. 
Oj'  eu?  861  r^^l6se  crimes,  therefore,  when  committed  in  the  Federal  dis- 
tricts must  be  punished  at  common  law,  and  of  necessity. 
4B1  Com.216.     §  4.  Btackstone,  speaking  of  rape,  also  of  these  crimes 
— 28  H.  viu.  against  nature,  and  observing  upon  Hale's  opinion  above,  as 
^7^j<o ,^|." c'  to  the  manner  of  proof,  14  which  ought  to  be  the  more  clear,  in 
min's  Ken.    proportion  as  the  crime  is  the  more  detestable,  may  be  appli- 
the™  nuli.    ed  to  anotner  offence,  of  a  still  deeper  malignity,  the  infamous 
meat hi     crime  against  nature,  committed  either  with  man  or  beast ;  a 
the  peniten-  crime  which  ought  to  be  strictly  and  impartially  proved,  and 
tiary,p.347.  ti,en  as  strjctiy  and  impartially  punished.    But  it  is  an  offence 
of  so  dark  a  nature,  so  easily  charged,  and  the  negative  so 
difficult  to  be  proved,  that  the  accusation  should  clearly  be 
made  out ;  for  if  false,  it  deserves  a  punishment  inferior  only  to 
that  of  the  crime  itself."  The  English  law  very  properly  treats 
these  crimes  against  nature,  in  its  very  indictments,  as  so  de- 
testable, as  to  be  not  fit  to  be  named,  "  peccatum  Mud  horri- 
bUe  inter  Christianas  non  nominandum.      The  Roman  laws 
often  observed  the  same  taciturnity  upon  this  subject.  The 
punishment  of  these  crimes  has  usually  been  capital,  and  con- 
tinued by  our  law  until  new  opinions  arose  as  to  capital  crimes, 
which  has,  in  a  manner,  done  away  capital  punishments  in  the 
United  States,  and  in  several  other  countries.     But  in  tbe 
•  times  of  popery  these  crimes  were  only  subject  to  ecclesias- 
tical censures.    But  since  25  H.  VIII.  c.  6,  they  have  been 
made  felonies  in  England,  without  benefit  of  clergy.    And  in 
sodomy,  if  both  parties  have  arrived  at  years  of  discretion, 
1  Hale's  PC         are  C0«uaHy  to  De  punished,  "  agentis  tt  eonsentientis 
670.  pari  pleetuntur;"  but  if  committed  with  a  boy,  under 

the  age  of  discretion,  that  is,  under  fourteen  years  old,  then 
the  buggerer  only  is  a  felon ;  and  those  that  are  present,  aiding 
and  abetting,  are  also  principals.  Where  the  statute  makes 
such  a  crime  felony,  in  general  there  may  be  accessaries  be- 
fore and  after  the  fact ;  but  our  act  of  1805,  does  not'  seem 
to  admit  of  accessaries. 

§  5.  It  has  been  observed,  there  is  no  federal  statute  upon 
ffiylSi  this  and  some  other  subjects  in  Federal  districts,  but  to  this 
'  observatiou  there  are  exceptions.  For  instance,  by  this  act 
of  Congress,  section  3,  it  is  enacted,  that  M  all  felonies,  com- 
mitted within  the  county  of  Alexandria,  shall  be  punished  in 
the  same  manner  as  such  crimes  were  punished  by  the  laws 
of  Virginia,  as  they  existed  prior  to  the  year  1796."  Thus 
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the  laws  of  Virginia  are  repeatedly  brought  into  practice  in  Cn»  217« 
the  District  of  Columbia.  Art.  1. 

Art.  7.  Several  crimes.  *. 

Section  27,  of  this  act  of  Congress  as  to  the  navy,  enacts,  Act  of  Coo. 
"  all  crimes  committed  by  persons  belonging  to  the  navy,  231 
which  are  not  specified  in  the  foregoing  articles,  shall  be  pun- 
ished according  to  the  laws  and  customs  in  such  cases  at  sea." 


CHAPTER  CCXV1I. 


CRIMINAL  CASES,  PLEADINGS  IN. 
Art.  1.  General  principles. 

Having  in  the  twenty  next  preceding  chapters  considered 
crimes  and  punishments  generally,  and  each  species  of  crime 
more  in  detail,  its  definition,  and  what  is  or  is  not  such  kind 
of  crime,  the  punishment  annexed  to  each  at  present,  also 
formerly,  in  most  cases;  having  also  noticed  briefly  the 
proper  pleas  and  evidence  in  most  cases  as  applicable  to  each 
sort  of  crimes;  and  having  in  Chapter  193,  a.  26  to  45,  giv- 
en a  synopsis  of  pleadings  in  criminal  cases,  it  may  now  be 
proper  to  attend  to  pleas  in  these  cases  more  in  detail.  But  it 
will  be  observed,  in  Ch.  193,  a.  29,  the  parts  of  pleadings  in 
criminal  cases  are  arranged  under  thirty-seven  heads,  beginning 
with  the  complaint  and  going  through  to  execution  be.,  in  a 
summary  manner  ;  but  then  it  is  also  observed,  that  this  very 
summary  view  does  not  shew  fully  the  principles  on  which 
these  pleadings  are  founded  ;  hence  these  principles  ought  to 
be  more  fully  stated  in  several  cases.  A  fair  but  concise 
view  is  as  much  as  can  be  expected  in  this  work  as  to  some 
parts  of  pleadings  in  criminal  cases;  but  us  to  other  parts  it  is  ne- 
cessary to  go  considerably  into  detail,  especially  as  to  the  ma- 
terial parts  of  the  forms.  For  instance,  though  Ch.  193,  a. 
27,  it  is  stated  on  what  principles  a  complaint  in  a  criminal 
case  ought  to  be  made,  that  is,  on  the  principles  of  the  Fed- 
eral and  State  constitutions,  yet  nothing  has,  as  yet,  been  said 
as  to  the  material  parts  of  the  forms  of  complaints  in  the  va- 
rious cases  of  various  sorts  of  crimes.  This  then  is  now  to 
be  dooe.  But  Ch.  193,  a.  28,  and  Ch.  150,  a.  9,  as  to  sure- 
ty of  the  peace  and  good  behaviour,  as  much  has  been  al- 
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Ch.  217.  ready  written  in  this  work  as  is  consistent  with  the  general 
Art.  2.    plan  of  it ;  therefore,  in  the  ensuing  chapters,  some  parts  of 
v-^v-^»  the  synopsis  in  criminal  cases,  will  be  enlarged  upon,  and 
some  not. 

Art.  2.  Complaint. 

$  1.  Wherever  a  crime  is  committed,  the  true  and  general 
course  is  to  make  complaint  to  a  proper  magistrate,  court,  or 
grand  jury,  which  has  legal  authority  to  take  cognizance  of 
the  offence  ;  and  this  complaint  must  be  on  oath,  either  al- 
leging directly  the  fact  done  or  crime  committed,  or  alleging  the 
complainant  does  suspect,  and  has  good  cause  to  suspect,  it 
is  committed.  And  the  complaint  must  allege  the  crime  com- 
mitted, or  ihe  suspicion  in  different  cases,  according  to  the 
well  settled  principles  of  law.  As  to  some  facts,  the  com- 
plaint must  positively  state  they  are  or  have  been  committed ; 
and  as  to  these,  alleging  suspicion  is  not  sufficient.  As  to 
other  facts,  alleging  suspicion,  and  good  cause  to  suspect,  is 
enough.  But  "  without  a  fact  suspicion  is  no  cause  of  arrest;" 
that  is,  there  must  be  a  felony  or  offence,  in  fact,  committed, 

Ccue  v  wir  anC^  su8P'c*on 's  onty  as  to  tDe  Person«  For  instance,  a  husband 
rail**  V  '  complains  to  the  proper  court  of  his  wife's  adultery,  in  order 
to  be  divorced  a  vinculo,  he  must  in  his  complaint  positively 
state  or  allege,  that  at  a  time  and  place,  to  be  described,  they 
were  joined  in  marriage,  according  to  law ;  that  when  her 
lawful  husband,  she.  at  a  time  and  place  to  be  described, 
committed  the  crime  of  adultery  with  such  a  person,  by  name, 
if  known,  or  if  not  known,  then  with  a  man  not  known; — and 
pray  process  &c.  Now  as  in  most  cases  the  law  does  not  al- 
low a  complaint  on  suspicion,  however  well  founded,  but  such 
facts  must  be  absolutely  alleged.  So  if  the  complaint  be  of 
an  assault  and  battery,  it  must  be  on  oath,  and  positive,  wheth- 
er to  a  justice  or  grand  jury,  that  at  a  time  and  place  describ- 
ed, the  accused,  with  force  and  arms,  did  assault,  beat,  wound, 
and  ill-treat  the  complainant,  or  the  person  in  fact  assaulted 
&lc.  and  did  other  wrongs,  against  the  peace  &c. 
See  s.  9, port.  $  2.  But  in  regard  to  a  complaint  to  obtain  a  search-war- 
rant, the  case  is  different  as  to  part  of  the  facts  ;  as  to  part 
the  complainant  must  swear  positively  the  fact  has  been  done, 
as  that  bis  goods  have  been  stolen  ;  but  as  to  part  of  the  facts 
he  charges  on  suspicion,  as  that  he  suspects  &c.  they  are  in 
such  a  house ;  as  in  the  subjoined  note.*    But  suspicion  does 

*  Complaint  for  a  north  warrant.  To  A.  B.  Esq.  one  of  the  justice*  of 
the  peace  6lc,  complains  C.  D.  of  fcc,  and  on  oath  declares  that  (within  a 
time  named  certain  goods,  particularly  describing  them,)  have  by  some 
person  or  persons  unknown,  been  feloniously  taken,  stolen,  and  carried 
away  out  of  the  complainant's  possession  in  said  S. ;  »nd  that  the  complainant 
hath  probable  cause  to  suspect,  and  dolb  suspect  the  said  goods  so  stolen 
and  carried  away  arc  concealed  in  the   ,  and  that  they  were  stolen  by 
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not  always  excuse  the  officer,  especially  when  he  informs.  As  Ch.  217. 
where  an  excise  officer  informed  and  got  a  search-warrant  to    Art.  2. 
search  for  excised  goods  in  A's  house  and  found  none  in  it.  v^*v-^^ 
The  court  held,  the  officer  was  liable  in  an  action  of  trespass,  ^  WH».  434, 
and  that  on  the  trial  he  must  shew  the  grounds  of  his  suspi-  g^der/is 
cion.  And  6  Com.  D.  259.  This  was  an  important  case  twice  al.— l  d.&e. 
argued,  grounded  on  a  statute,  the  words  of  which  seemed  to  ^5q7|_^' 
protect  the  officer,  though  a  true  construction  of  it  did  not.  2  ivils.  2»i.— 
It  is  also  important,  because  the  same  construction  ought  to  be  Salk.408, 
given  of  our  impost  and  excise  laws  in  like  cases.    10  Geo.  I.  4W# 
c.  10,  s.  13,  enacted,  that  if  any  officer  shall  have  cause  to 
suspect  that  any  coffee,  tea,  &c.  is  fraudulently  concealed  in 
any  place,  (in  London  &ic.)  on  oath  made  by  him  before  two 
commissioners  for  the  duties,  stating  the  ground  of  his  suspi- 
cion, they  by  warrant  may  authorize  him  by  day  or  by  night 
&c.  to  enter  such  places  and  seize  and  carry  away  the  coffee, 
tea,  Sic.  so  found  concealed,  as  forfeited  to  the  king  with  the 

one  fcc,  and  therefore,  he  prays  for  a  warrant  to  search  for  said  goods  and 
to  take  him  or  them  in  whose  possession  the  same  may  be  found,  and  have 
them  with  said  goods  before  lawful  authority.  This  complaint  the  com- 
plainant signs  and  swears  to. 

On  this  complaint  the  justice  issues  his  warrant  directed  to  the  sheriff  of 
ke.  or  bis  deputy,  or  to  any  constable  of  the  town  he.,  grounded  on  the 
same  suspicion,  stating  in  the  warrant,  usually  annexed  to  the  complaint,  or 
reciting  the  substance  of  it,  information  is  made  be,  and  requiring  the  offi- 
cer io  the  name  of  the  Commonwealth,  with  necessary  and  proper  assistance 
(o  make  diligent  search  in  the  day-time  for  the  said  goods  in  the  place  sus- 
pected as  aforesaid,  and  if  the  same  or  any  part  of  them,  shall  he  found  upon 
*uch  search,  that  you  bring  the  said  goods  so  found,  with  the  person  or  per- 
sons in  whose  possession  the  same  be  found,  before  me  (or  some  other 
justice  iic)  to  be  disposed  of  and  dealt  with  according  to  law ;  and  you 
are  alike  required  Sic.  Thus,  as  io  some  facts  the  process  and  proceedings  2  Hale  *  P.  C. 
are  upon  suspicion,  but  this  suspicion  ought  to  be  carefully  examined  and  149, 150, 151. 
cautiously  admitted  by  the  magistrate,  otherwise  it  may  be  made  an  engine 
of  malice  and  ill-will;  but  as  search  warrants  are  of  public  convenience 
thev  are  admitted  in  the  English  and  our  law,  under  the  following  cautions 
and  restrictions :  1.  They  ought  to  be  made  on  oath  that  a  felony  is  com- 
mitted :  2.  That  the  complainant  has  probable  cause  to  suspect  that  they 
are  in  such  a  house  or  place  :  3.  That  he  doth  suspect  &c. :  4.  Shews  the 
reasons  of  such  suspicion  :  5.  It  must  be  expressed  in  the  warrant  that  the 
search  be  made  in  the  day-time :  6.  Ought  to  be  directed  to  a  constable  or 
proper  officer  :  7.  It  is  fit  the  complainant  be  present  at  the  search,  for  he 
knows  the  goods:  8.  The  warrant  ought  to  command  the  goods  found,  and 
party  with  whom  found,  to  be  brought  before  some  justice  of  the  peace. 

Execution.  Whether  the  stolen  goods  are  in  the  suspected  bouse  or  not, 
the  officer  and  his  assistants  may  in  the  day-time  enter  by  open  doors  to 
make  search.  If  the  door  be  shut,  and  on  demand  it  be  refused  to  be  opened 
by  those  within,  if  the  stolen  goods  he  there,  the  officer  may  break  open  the 
door  and  he  and  his  assistants  justify  it  on  the  general  issue.  If  the  goods 
be  not  in  the  house,  yet  it  seems  the  officer  is  excused  who  breaks  open  the 
door  to  search  by  his  warrant;  but  the  complainant  in  such  case  is  punish- 
able, for  as  to  him  the  breaking  the  door  is  lawful  if  the  goods  be  there,  if 
not,  then  unlawful.  If  it  appear  to  the  justice  the  goods  were  not  stolen, 
be  must  restore  them  to  the  possessor; — if  stolen,  to  be  lodged  in  (he  officer's 
hands.  If  it  appear  the  possessor  knew  not  they  were  stolen,  he  may  be  dis- 
charged as  an  offender,  and  be  recognised  as  a  wituess ;  if  he  kuew  them 
fo  be  stolen,  may  be  recognised  to  answer. 
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Cm.  217.  bags  &c.,  and  if  any  person  resisted  such  search  he  forfeited 
Art.  2.  £100.  Saunders,  the  excise  officer,  on  his  own  oath  of  sus- 
v-^v-^^  picion  got  this  warrant,  and  thereon  entered  the  pit's,  house 
be.  with  the  other  deft's.,  his  assistants,  and  found  nothi  ig, 
and  on  the  trial  they  shewed  not  their  ground  of  suspicion. 
Judgment  against  them.  De  Grey  Lid.  C  J.  stated  the  case, 
and  said,  the  deft.,  Saunders,  got  the  warrant  on  his  own  oath, 
and  his  case  was  different  from  that  of  a  sheriff,  bailiff,  bound 
to  execute  the  warrant.  But  here  Saunders,  the  excise  officer, 
is  the  party  promoting  and  acting  for  his  own  benefit  under  a 
power  obtained  by  his  own  oath,  and  be  is  not  bound  to  obey 
like  such  bailiff.  His  suspicion  proved  groundless.  He  '*  acted 
at  his  peril,  and  is  a  mere  volunteer,"  as  the  informer  is  in  a 
common  law  case  ; — and  cited  Hale's  opinion,  above  stated  ; 
he  thought  the  commissioners  bound  togrant  the  warrant  on  S's 
oath,  and  could  not  judge  ;  and  it  is  reasonable  the  informer 
who  procures  the  warrant  and  executes  it  be  answerable. 
The  other  judges  agreed. 
Act  of  Con-  Sect.  68  of  this  act  enacts,  that  "  every  collector,  naval 
^""jjjj11"?1-  officer,  and  surveyor,  or  other  person  specially  appointed  by 
either  of  thern  for  the  purpose,"  if  he  "  shall  have  cause  to 
suspect  a  concealment"  of  any  goods,  wares,  and  merchandise 
subject  to  duties,  in  any  particular  dwelling-house,  store, 
building,  or  other  place,  shall,  upon  proper  application  on  oath 
to  any  justice  of  the  peace,  be  entitled  to  a  warrant  to  enter 
such  house,  store,  or  other  place,  (in  the  day-time  only)  and 
there  to  search  for  such  goods  ;  and  if  any  shall  be  found,  to 
seize  and  secure  the  same  for  trial ;  and  all  such  goods,  wares, 
and  merchandise,  on  which  the  duties  shall  not  have  been 
paid  or  secured  to  be  paid,  shall  be  forfeited."  By  sect.  9), 
the  officer  is  entitled  to  a  part  of  the  forfeited  goods. 

When  one  of  these  officers  proceeds  on  his  search- warrant 
on  this  act  of  Congress,  he  proceeds  on  one  obtained  on  his 
own  oath,  and  in  part  for  his  own  benefit,  and  therefore  his 
case  seems  to  be  to  every  substantial  purpose  that  of  Saun- 
ders, above  stated  ;  and  it  is  reasonable  it  should  be  so,  for 
it  would  be  insufferable  to  allow  one  of  these  officers  or  his 
appointee,  on  his  own  oath  and  information,  to  get  a  search- 
warrant  so  much  for  his  own  benefit,  and  on  it  to  search  and 
overhaul  any  man's  house,  desks,  chests,  fee.  with  impunity, 
though  he  finds  no  run  or  forfeited  goods  in  it,  but  where  the 
owner  of  it  is  perfectly  innocent, 
i  Mass.  R.  §  3.  And  regularly  this  complaint  in  a  criminal  case  of 
49fl'  whatever  description  must  be  recited  in  the  mittimus  or  war- 

rant of  commitment  from  the  justice,  as  this  is  founded  on  the 
complaint  in  the  case,  or  this  warrant  may  be  on  the  same 
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paper  and  refer  to  the  complaint,  and  this  for  the  information  Ch.  217* 
of  the  court  on  habeas  corpus.  Art.  2. 

%  4.  And  every  such  warrant  issued  by  a  justice  of  the  ^*^<**+s 
peace  is  illegal,  unless  it  state  some  good  cause  certain  and  J4grgJjJ» 
supported  by  oath  ;  and  regularly  this  good  and  certain  cause  forj.g  °ase 
ought  to  be  found  in  the  complaint. 

$  5.  The  complaint  in  a  criminal  case  is  as  the  declaration 
in  the  civil  action,  the  main  foundation  on  which  all  the  subse- 
scquent  proceedings  in  the  cause  depend  ;  and  therefore,  the 
complaint  ought  always  to  be  well  formed  with  technical  accu- 
racy, and  always  to  contain  a  true  and  legal  statement  of  the  of- 
fence charged  ;  a  true  designation  of  the  court,  magistrate,  or 
commissioners  who  receive  the  complaint  of  the  party  complain- 
ed against ;  and  conclude  with  praying  for  proper  process.  In- 
deed, more  accuracy  and  certainty  is  required  in  a  complaint 
in  a  criminal  case  than  in  a  declaration  in  a  civil  action,  be- 
cause usually,  if  this  declaration  be  informal  or  defective,  it 
may  be  amended  ;  not  in  general  can  this  complaint  be ; 
hence,  it  is  every  way  so  much  the  more  necessary  that  it  be 
correctly  and  truly  framed  in  the  first  instance. 

§  6.  Complaints  are  of  two  sorts  t  1.  Complaints  on  which 
the  accused  is  arrested  and  committed  for  some  offence,  trea- 
son, felony,  or  trespass  committed  or  alleged  to  be  committed 
by  him  in  the  county  or  district  in  which  the  complaint  is  ex- 
hibited, and  for  which  offence  an  indictment  may  be  after- 
wards found,  or  information  filed  ;  as  the  trial  and  judgment  in 
such  case  will  be,  not  on  the  complaint,  but  upon  the  indictment 
or  information,  so  much  technical  accuracy  is  not  required  in 
this  kind  of  complaint,  as  in  the  second  kind,  that  is,  a  com- 
plaint on  which  the  accused  is  tried  and  adjudged,  as  is  often 
the  case  before  a  justice  of  the  peace.  In  this  case  there 
ought  to  be  all  precision  and  certainty  usually  required  in  an 
indictment  or  information. 

§  7.  There  is  one  genera)  rule  that  applies  in  every  case 
of  a  complaint,  and  especially  of  the  second  description,  that 
is,  the  complaint  must  state  fully  and  accurately  the  offence 
intended  to  be  proved,  and  in  the  manner  and  legal  language 
in  which  it  is  expected  or  meant  to  be  proved. 

§  8.  But  as  in  future  chapters  much  attention  will  be  paid 
to  the  proper  descriptions  of  offences  in  our  indictments,  and 
in  regard  to  various  crimes,  it  will  not  be  necessary  here  to 
attend  to  such  descriptions  in  complaints,  because  the  proper 
description  of  the  offence  in  an  indictment  will  serve  for  the 
complaint. 

§  9.  Trespass  qvare  elausnm  fregit  tyc. — entering  the  pit's,  to  john>.  It. 
dwelling-house  aud  breaking  open  bis  doors  &c.  and  taking  g^j^ 
away  ninety-three  barrels  of  flour  &c.    Defts.  pleaded  sepa-  ctap  &  ai. 
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Ch.  217.  rately,  not  guilty  :  2.  Also  justified  under  the  justice's  search- 
er*. 3.    warrant.    Held,  a  search-warrant  under  the  hand  and  seal  of 
,^V^^  *ne  justice,  reciting  information  on  oath,  that  certain  goods, 
describing  them,  had  been  stolen  by  A  and  B,  and  were  con- 
cealed in  the  house  of  C,  and  commanding  the  officer  to 
whom  directed  to  enter  the  said  house  in  the  day-time  and 
search  for  the  articles  stolen,  and  to  bring  them  with  C  or  the 
person  in  whose  custody  the  goods  should  be  found  before  the 
justice,  is  a  legal  warrant :  2.  A  plea  of  justification  under 
such  a  warrant  need  not  allege  it  was  in  fact  executed  in  the 
day-time  :  3.  The  officer  in  the  execution  of  such  a  warrant,  if 
the  door  be  shut,  may,  after  a  demand  and  refusal  to  open  it, 
break  open  the  outer  or  other  door  of  the  house.    Form  of 
2  wils.  272    *ne  special  plea.  In  the  case  of  Entick  v.  Carrington,  search- 
292.  warrants  were  allowed  to  be  legal,  and  the  breaking  doors  on 

them  after  demand  and  refusal  to  open  he. 
Art.  3.  Warrant  fyc. 
SeeCh  i93,R.     ^  1.  This  is  a  commission  from  a  proper  court  or  magis- 
2».— Ch.  220.  trate,  to  the  proper  officer  or  person,  authorizing,  and  usually 
commanding,  him  to  take,  or  to  take  and  detain,  a  person  or 
persons  named  therein,  in  certain  specified  cases,  or  to  take, 
or  to  take,  keep,  and  dispose  of  property  mentioned  in  the 
warrant,  in  a  case  particularized.   But  a  warrant  signifies  only 
an  authority,  it  does  not,  ex  vi  termini,  an  instrument  under 
seal.  Willes,  411  ;  but  post. 
2  Hale's  PC.     §  ^.  Arrest  by  warrant.    See  Arrests.    Warrants  are  reg- 
no, ill.— 4  ularly  to  be  granted  by  justices  of  the  peace,  who,  by  Mas- 
288*^ Burr  sacnusetts  statute,  before  stated,  of  March  16,  1784,  are  au- 
1766  Ld.     thorized  to  cause  all  criminal  offenders,  guilty,  or  suspected 
Mansfield     to  be  guilty,  to  be  arrested  ;  also  by  an  act  of  Congress,  in 
said  apart  of  Fccjeral  cases  j  and  bind  to  answer  at  the  proper  courts.  If 
executed      the  accused  be  not  indicted,  or  only  suspected,  the  justice 
may  be  Uid   ought  to  examine  the  complainant  on  oath,  and  in  writing  ;  as 
cMe°—  See    wo^  t0  ascertain  there  is  a  crime  actually  committed,  without 
Ch.  iso,  a.  2,  which  no  warrant  should  be  granted,  as  to  prove  the  cause 
i  conTD*0   an(*  ProDab'"lv  of  suspecting  the  party  accused.    This  war- 
355.— i  Inst,  rant  ought  to  be  under  the  hand  and  seal  of  the  justice  ;  to 
62, 6»i.— Ar-  set  forth  the  time  and  place  of  making  it,  and  the  cause  for 
tlces  Mais'   which  it  is  made  ;  be  directed  to  the  constable,  or  other  peace 
Act,  Feb.  26,  officer,  requiring  him  to  bring  the  party  before  any  justice  of 
1796.  tne  county,  or  specially  only  before  him  who  issues  the  war- 

rant. A  warrant  must  particularly  name  and  describe  the 
l  w  Bi  655  Person  against  whom  it  is  issued,  and  also  the  offence  charg- 
Money  v.  '  ed»  or  lt  ,s  had.  And  the  offence  charged  must  usually  be  re- 
U  ach.— 3  cited  from  the  complaint.  A  general  warrant  to  apprehend 
fvilkes^lse.  a*'  Persons  guilty  °*  a  certain  crime,  specified  in  the  warrant, 
— Lofft.  17.    is  illegal,  and  will  not  justify  the  officer.    So  is  a  warrant  to 
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apprehend  the  authors,  printers,  and  publishers,  of  a  certain  Ch.  217, 
seditious  libel.    The  accuser  must  be  recognized  to  prose-   Art.  3. 

cute.  v^-w*) 

§  3.  But  if  the  justice  fear  that  rioters  will  re-assemble,  he  2  Hal.  P.  c. 
may  make  his  warrant  to  any  person  to  arrest  them,  in  Case  *I4> 116 — ^ 
they  shall  so  re-assemble,  without  naming  them,  from  the  na-  M^uie  It  Sel. 
ture  and  necessity  of  the  case.    Quare,  in  Mass.  269. 

^  4.  Backing  warrants.    A  warrant  of  a  justice  of  the 
peace  in  one  county,  must  be  backed,  that  is,  signed  by  a  jus- 
tice of  the  peace  in  another  county,  before  it  can  be  there  ex- 
ecuted.   Regularly,  there  ought  to  have  been  a  fresh  war- 
rant in  every  county  ;  but  the  practice  of  backing  had  long 
prevailed  without  law,  and  at  last  was  authorized  by  acts  23  4  B1  Com 
Geo.  II.  c  26  ;  24  Geo.  II.  c.  55.     Backing  warrants  has  288 .-See 
not  been  much  practised  here,  and  is  bad,  unless  so  done  as  to  JJjJJ'^0^ 
amount,  in  substance,  to  a  new  warrant.  ' 

§  5.  To  whom  directed.  If  the  warrant  be  directed  to  an  2  H«L  P.C 
officer,  he  is  bound  to  execute  it  generally,  in  his  district,  ex-  110. 
cept  in  certain  cases,  where  procured  to  be  issued  on  his  own 
oath  and  information,  as  in  some  cases  of  search  warrants,  be- 
fore stated,  and  a  few  other  like  cases.  And  if  the  officer 
may  execute,  and  do  not,  he  may  be  indicted,  fined,  and  im- 
prisoned, for  his  negligence  ;  but  if  directed  to  a  private  per- 
son, he  is  not  bound  to  execute  it;  and  if  directed  to  one,  but  in 
some  case  of  great  necessity,  it  is  questionable  if  his  service 
of  it  will  be  good.  And  on  the  same  principle,  if  a  justice's 
warrant  be  directed  to  the  constable  of  A,  it  is  a  question  if  ho 
can  execute  it  in  the  town  of  B,  though  it  express  a  power  to 
that  purpose,  and  B  is  within  the  justice's  jurisdiction ;  because 
in  such  case  he  must  derive  his  power  wholly  from  the  jus- 
tice, to  execute  it  in  B ;  this  is  very  questionable,  because  our 
officers  derive  their  powers  to  execute  precepts  from  our  laws, 
generally,  and  these  laws  authorize  them  to  execute  them,  to 
act  onlv  in  their  own  proper  towns,  counties,  districts,  &c. 

$  6.  The  manner  of  executing  a  warrant.  If  an  officer  2  Hal.  P.  C. 
arrest  a  felon  on  a  warrant,  and  he  escapes  into  another  coun-  116, 116. 
ty,  the  officer  may  pursue  and  take  him  there,  upon  fresh  pur- 
suit, and  bring  him  before  the  justice  that  issued  the  warrant ; 
but  if  before  arrest  he  escape  into  another  county,  the  officer 
cannot  pursue,  if  for  a  mere  misdemeanor,  because  out  of  the 
jurisdiction  of  the  justice,  who  granted  the  warrant.  But  in 
case  of  a  felony  or  affray,  or  dangerous  wounding,  the  officer 
may  pursue,  and  raise  hue  and  cry,  in  another  county,  but  if 
he  takes  him  in  a  foreign  county  he  must  carry  him  before  a 
justice,  or  to  gaol  there,  for  he  does  not  take  him  purely  by 
the  warrant  of  the  justice,  but  by  the  authority  the  law  gives 
him,  and  the  justice's  warrant  is  a  sufficient  cause  of  suspi- 

vol.  vii.  32 
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Ch.  217.  cion  and  pursuit.  A  private  person  must  shew  bis  warrant. 
Art.  3.  but  only  if  demanded  ;  but  a  known  officer,  as  sheriff  or  con- 
s^-v^w  stable,  is  not  bound  to  shew  his  warrant,  though  demanded  ; 

it  is  enough  for  bim  to  say,  /  arrest  you  in  the  king's  name  ; 
but  it  is  fit  he  lets  the  party  know  what  he  arrests  him  for. 

As  to  breaking  doors  to  arrest  an  offender,  see  Arrest. 
See  also  Commitment,  Cb.  193,  a.  30. 

$  7.  Form  of  a  warrant.     The  substantial  parts  in  the 
form  of  a  warrant  are  but  few.     It  begins  with  the  name  of 
the  authority  under  which  it  is  issued,  as  "  United  States  of 
America,"  or  "  Commonwealth  of  Massachusetts,"  Uc. ;  con- 
tains next  the  county,  as  "  Essex,        or  district,  as  Massa- 
chusetts district,  Sic.  to  which  the  officer's  power  is  limited  ; 
by  whom  directed  and  issued ;  it  names  the  officer,  as  sheriff, 
&c.  to  whom  directed,  greeting ;  and  proceeds,  "  we  com- 
mand you  that  you  forthwith  take  A  B,  of  &tc.,  if  he  may  be 
found  within  your  precinct,  and  him  safely  keep,  so  that  you 
have  him  before  [the  court  or  magistrate  intended,]  then  and 
there  to  answer  as  upon  an  indictment,  information,  or  com- 
plaint, (as  the  case  may  be,)  against  him  for, — so  statiug  sub- 
stantially the  offence,  as  stated  in  the  complaint,  indictment, 
or  information.    The  officer  is  then  charged  not  to  fail  in  his 
duty,  and  to  make  return  of  his  warrant  and  doings.    A  law- 
2 Inst. 92,     ful  warrant  must  be  under  hand  and  seal;  and  contain  the 
jg' •^JBik*.  cause  of  commitment ;  and,  if  in  execution,  must  stale  the 
e.  Si        Parlv  ,,as  °*en  convicted.    6  D.  &  E.  509. 
2  sn*.  934.-.     §  8.  ^  must  be  expressed  in  the  warrant  to  what  gaol  the 
2  WUs.  151.   party  is  to  be  carried.    And  though  a  warrant  must  state  a 
charge,  yet  it  need  not  state  the  information,  evidence,  or 
grounds  of  the  charge ;  nor  need  it,  in  sedition  and  commit- 
ment, state  the  libel,  for  the  charge  being  made  the  rest  is  in 
evidence. 

1  Maw.  R        §  9.  Generally  a  justice  of  the  peace  has  no  power  to  di- 
1H8~7,M,lsj'6  rect  his  warrant  to  a  private  person.     But  qvare  if  he  may 
I?**.— **    '  not  wnen  .r,°  °ffi?er  is  at  hand.     By  this  act,  which  gives  our 
is. nine  Act,   justices  their  powers  in  criminal  cases,  only  "  sheriffs,  consta- 
76,         bles,  and  other  officers,"  are  empowered  to  execute  justices' 
warrants.    But,  by  the  same  act,  justices  may  also  command 
the  assistance  of  44  other  persons  present  at  any  affray,  riot, 
assault,  or  battery."    It  is  the  better  construction  of  this  stat- 
ute, that  a  justice  of  the  peace  cannot  direct  his  warrant  to  a 
private  person.     As  to  many  warrants  issued  on  Massachu- 
setts statutes,  in  cases  of  taxes,  fines,  judgments,  fcc.  see 
Ch.  15,  and  Ch.  13C,  in  which  the  powers  of  officers,  to  do 
execution  &tc,  arc  described.    Form  of  the  warrant  in  forci- 
ble entry  and  detainer,  see  that  head  ;  and  warrants  in  sever- 
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al  other  cases.  Warrants  in  admiralty  cases,  see  Admiralty  Ch.  217. 
Jurisdiction  ;  and  warrants  of  attornies,  see  Attornies.  Art.  3. 

§  10.  Because  process  is  the  same  in  one  sort  of  treason  as  v-^-v-w 
it  is  in  another,  the  species  of  treason  need  not  be  mentioned  fj^^334' 
in  the  warrant.  C8fe. 

§  1 1.  In  this  action  of  trespass  against  commissioners  of  bank-  8  East,  319, 
ruptcy,  it  was  held,  where  they  were  to  do  a  judicial  act,  as  {^eyfc 
to  issuing  their  warrant  to  arrest  the  bankrupt,  it  was  enough  five  others, 
they  were  together  to  do  that  act  in  its  material  parts,  as  to 
agree  npon  the  substance  af  the  warrant,  if  it  shall  or  not  is- 
sue to  arrest  the  party,  the  manner  of  directing  the  warrant ; 
and  when  these  things  were  done  by  them  together,  and  di- 
rections given  to  their  officer  to  draw  up  the  warrant,  the  ju- 
dicial act  was  substantially  performed,  and  they  might  well 
sign  the  warrant  separately. 

§  12.  This  case  only  proves,  that  where  a  statute,  as  12  Wilies  41 1, 
Car.  II.  c.  24,  s.  25,  directs  justices  to  issue  their  warrants  un-  J ^ 
der  their  hands,  a  warrant  is  good  without  a  seal.     Here  the 
statute  descries  the  kind  of  warrant ;  but  this  case  by  no 
means  proves  that  if  they  are  directed  to  issue  their  warrant 
generally,  to  levy  a  penalty  &c.,  it  must  not  be  under  seal. 

§  1 3.  The  warrant  must  be  shewn  to  have  been  had  by  an  i  Bos.  h  P. 
excise  officer,  on  an  indictment  against  one  for  obstructing  187,  Rex  p. 
him  in  his  office  in  making  a  seizure.     A  warrant  may  be  Jjjjjj*r>  Day- 
good  in  part.    10  Johns.  R.  293.  ton. 

§14.  Construction  of  a  warrant.    Trespass  for  assault  and  g  d.  k  E. 
false  imprisonment ;  and  held,  d  warrant  to  arrest  the  party,  Jj®1  "If 
"  to  the  end  he  may  become  bound  with  sufficient  sureties  for  p£ker  &  ah 
his  personal  appearance  at  the  next  session  of  oyer  and  ter- 
miner," to  be  holden  in  London,  "  to  answer  the  said  indict- 
ment, and  be  further  dealt  with  according  to  law,"  means  the 
next  sessions  after  the  arrest,  and  not  after  the  date  of  the 
warrant,  and  that  the  practice  to  renew  the  warrant,  from  ses- 
sions to  sessions,  was  an  expense  for  nothing,  fee.  Hence  the 
officer  may  justify  an  arrest  after  the  sessions*  next  ensuing 
the  date  of  the  warrant. 

§15.  The  deft,  cannot  be  arrested  on  account  of  a  warrant  8D.liB.187, 
before  it  is  made  to  the  officer,  and  before  the  writ  is  deliver-  ^'h^  9' 
ed  to  the  sheriff.  And  Lord  Kenyon  much  doubted  if  the 
officer  must  not  shew  his  warrant  if  a  sight  of  it  be  demand- 
ed ;  and  it  seems  to  be  highly  reasonable  the  accused  should 
see  or  know  the  charge  in  it  against  him,  that  he  may  know 
what  he  has  to  do,  fee. 
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CHAPTER  CCXVIII. 


INDICTMENTS. 

Art.  1.  Indictments  generally. 
See  the  forms     ^  l.  They  have  been  briefly  mentioned,  Ch.  193,  a.  32, 
EfnX'hfn!he  where  the  general  principles  on  which  one  is  founded  are  in 
diet  merits  re.  some  few  leading  cases  stated.    But  as  the  indictment  is  a 
ferred  to,  a    veIy  important  part  of  pleadings  in  criminal  cases,  and  is  the 
eat  index.  fa^uiUm  of  all  the  proceedings  in  them  in  nine  cases  in  ten 
at  least ;  and  as  the  accurate  description  of  crimes  and 
offences  usually  given  in  the  indictments  are  useful  and  essen- 
tial guides  in  forming  complaints,  common  informations,  as 
well  as  special  ones,  also  in  forming  commitments,  warrants 
to  arrest  offenders  &tc.  it  will  be  useful  and  proper  in  this  part 
of  this  work  to  attend  somewhat  minutely  to  the  essential  parts 
of  an  indictment ;  also,  to  some  further  cases  in  which  an  in- 
dictment lies  or  not. 

§  2.  In  this  and  the  following  chapter  as  to  indictments 
some  rules  and  cases  already  stated  will  be  repeated,  either 
briefly  to  bring  essential  principles  together  into  one  concise 
view,  or  else  to  enlarge  upon  cases  which  have  been  merely 
noticed  in  former  chapters,  but  generally  rules  and  cases 
already  stated  will  be  merely  referred  to  and  very  concisely. 

$  3.  It  is  also  very  material  to  attend  to  this  branch  of 
pleadings  very  closely,  because  a  branch  of  criminal  law  in 
the  pleadings  in  which  there  has  ever  been  much  precision 
and  accuracy  required,  and  in  no  part  of  the  whole  system  do 
we  see  pleas  and  allegations  more  critically  considered,  or 
more  technically  and  correctly  formed. 

$  4.  In  the  cases  of  indictments  our  first  questions  naturally 
are  :  Where  does  an  indictment  lie  ?  Where  does  it  not  lie  ? 
Where  must  it  be  formed  at  common  law  ?  When  must  it  be 
on  a  statute  or  statutes  f  Or  when  may  it  be  framed  in  either 
way  ?  Having  in  a  series  of  rules  and  cases  answered  the 
questions,  and  being  prepared  to  draw  up  the  indictment  in 
any  case,  we  then  are  naturally  brought  to  attend  to  every  part 
of  it, — to  the  situation  of  the  grand  jury  which  must  find  it, — 
their  numbers,— if  legally  drawn  and  formed,  and  their  manner 
of  proceeding, — the  caption  of  the  indictment, — and  the  many 
other  parts  of  it  in  the  various  and  different  species  of  crimes 
and  offences. 

Art.  2.  Where  does  an  indictment  lie, 

§  1.  Or  what  is  an  indictable  offence.    In  going  over  gen- 
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erally  the  whole  ground  of  crimes  and  punishment  in  the  pre-  Ch.  218. 
ceding  chapters,  and  briefly  considering  the  proper  indictment    Art.  2. 
in  the  most  material  branches,  this  question  of  course  has  K^y^J 
often  occurred,  and  has  been  often  answered;  a  concise 
reference  to  which  is  necessary, — as  Ch.  148,  a.  2,  one  is 
indictable  for  disobeying  a  statute  or  an  order  of  sessions 
made  by  statute  authority  as  to  maintain  a  grandchild.    So  in  Forms  of  the 
several  cases  of  civil  actions  grounded  on  torts  the  question  ^^"^y 
has  occurred,  to  wit,  is  the  best  remedy  in  the  case  a  civil  230.  1 
action,  or  a  criminal  prosecution,  and  so,  almost  of  course,  does 
an  indictment  lie  or  is  here  an  indictable  offence ;  Ch.  196, 
as  to  statutes  on  the  constructions  of  which  this  question  often 
depends.    So  Ch.  197,  as  to  crimes  generally  many  acts  not 
indictable,  because  done  of  necessity,  by  accident,  civil  sub- 
jection, self-defence,  by  compulsion  &c.«  Ch.  198,  crimes 
against  religion  and  morality  indictable.    Ch.  199,  so  crimes 
against  the  state,  as  treason  fee.  Ch.  200,  so  offences  against 
the  state,  as  felony  in  several  cases.    Ch.  201  to  211, 
offences  against  public  polity  when  indictable.    Ch.  212  to 
216,  offences  affecting  individuals  when  indictable. 

^  2.  Offences  indictable.    It  has  already  been  stated  that 
not  only  treason  and  felonies,  and  crimes  against  religion  and 
morality  are  indictable,  but  all  other  crimes  of  a  public  nature 
and  mala  in  se,  though  of  an  inferior  kind,  as  misprisions  and 
other  contempts,  all  disturbances  of  the  peace,  all  oppressions 
and  other  misdemeanors  whatever,  of  a  public  evil  example 
against  the  common  law.    This  ground  generally  has  been 
already  sufficiently  a  subject  of  attention,  the  object  now  must 
be  to  attend  further  to  those  cases  that  run  very  near  the  line 
between  offences  indictable,  and  offences  not  indictable.  And  3  Bac.  Abr. 
it  is  a  general  principle,  when  a  statute  prohibits  a  matter  of  w.-1  Sauud. 
public  grievance,  though  of  an  inferior  degree,  and  commands 
a  matter  of  public  convenience,  as  repairing  a  highway  &c, 
every  disobedience  to  such  statute  is  indictable,  because  it  is 
an  offence  against  the  public  to  do  what  a  public  statute  forbids, 
or  to  neglect  to  do  what  such  statute  commands  to  be  done  ; 
and  every  offence  against  the  public  is  indictable,  if  the  indict- 
ment be  not  excluded  by  the  enactment  of  some  other  form  of 
proceeding.  But  the  indictment  is  barred  whenever  the  party 
has  been  once  fined  in  an  action  on  such  statute.  And  thus  to 
obstruct  the  execution  of  a  public  statute  by  acting  against,  or  Doogl.  44, 
by  neglecting  to  obey  it,  is  an  offence  indictable  at  common  ^g^j?"jj[£' 
law,  because  the  law  notices  such  acting  or  negligence  as  an  97._2Haw£ 
offence.    So  the  offence  is  indictable  whenever  the  statute  P.  c.  211. — 
inflicts  a  penalty  and  makes  it  recoverable  by  action  of  debt,  Slra* 1H6, 
bill,  plaint,  information,  or  otherwise.    So  indictable  to  refuse 
ibe  office  of  overseer  created  by  statute.  Rex  v.  Jones. 


< 
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Ch.  218.      $  4.  Indictable  to  disobey  an  order  of  court.    The  statute 
Art.  2.    of  43  El.  c.  2,  s.  7,  empowered  the  Sessions  to  order  the 
«w^v-^/  grandfather  to  maintain  his  grandchildren.  The  Sessions  made 

Bt^Rex?'   an  orc*er  on  lne  c'e^*  10  P3^  certam  sums  weekly  for  the  sup- 
RobiowM."     Port  °f  ms  two  grandchildren,  A  and  B.    He  was  indicted  for 
disobeying  this  order  and  the  law,  and  found  guilty,  and  on 
motion  in  arrest  of  judgment  on  the  ground  the  statute  gave  a 
particular  penalty,  as  20*.  a  month  for  disobeying  such  order, 
to  be  recovered  in  a  particular  manner.    The  o«hor  party 
denied  a  particular  remedy  was  given.    Lord  Mansfield — this 
is  an  indictment  for  disobeying  an  order  of  Sessions.  The 
rule,  he  said,  was,  where  a  statute  makes  unlawful  what  was 
before  law,  and  gives  a  specific  remedy,  that  must  be  pursued; 
Re^i^lme  but  where  the  offence  was  before  punishable  at  common  law, 
—4  D.  u  E.   (as  here  for  disobeying  an  order  of  court)  and  a  statute  adds 
•20-2.— i  Burr.  a  particular  remedy  by  a  summary  proceeding,  there  either 
M3'  the  common  law  or  statute  punishment  may  be  pursued.  The 

statute  sanction  is  only  cumulative. 
iLE»       $  °«  How  indictable  for  justices  to  interfere.    Held  in  this 

451, 4o7,  Rex       y       ,  /.    J.  .  . 

v.  Sainabury.  case,  where  two  sets  of  justices  have  jurisdiction  in  the  same 
place,  as  to  grant  licenses  fcc,  and  one  set  meets  and  exer- 
cises the  power,  it  is  an  indictable  offence  in  the  other  set 
afterwards  to  meet  thereon  and  to  attempt  to  exercise  the 
power  in  the  same  case.    The  first  set  refused  Hedger  his 
license  ;  the  second  set,  two  justices,  granted  it  to  him.  In- 
dictment at  large,  and  the  special  matter  all  inserted  in  it. 
And  6  Went.  455,  460. 
Quien'r306'      Fraud  in  taxing.    They  were  indicted,  found  guilty,  and 
Birch  &  Hale,  sentenced  to  the  pillory  for  a  misdemeanor,  for  being  asses- 
sors and  collectors  of  taxes  in  such  a  parish,  they  assessed 
some  at  too  high  a  rate,  and  omitted  to  tax  some  others  in 
their  books,  yet  levied  the  taxes  upon  them  and  put  the 
money  into  their  own  pockets.  Lies  for  refusing  a  public  office, 
as  of  constable.  2  Stra.  920,  Rex  v.  Lone, 
l  Stra.  420,       A  6\  To  cau  a  justice  a  rogue  and  liar.    The  deft,  was 
cites  Salk.  '  '"dieted  for  saying  of  Sir  Edward  Lawrence,  a  justice  of  the 
et»s.— 3  Mod.  peace  in  the  execution  of  his  office,  you  are  a  rogue  and  a 
la9#  liar.    Held  indictable,  on  a  motion  in  arrest  of  judgment, 

though  the  deft,  might  have  been  committed  for  the  con- 
tempt.   And  the  court  said  the  true  distinction  is,  **  where  the 
words  are  spoken  in  the  presence  of  the  justice  there  he  may 
Ri^Po*    commit  >  01,1  where  it  is  behind  his  hack  the  party  can  be  only 
coke?   °     indicted  for  a  breach  of  the  peace."    Spoken  of  him  in  his 
absence,  as  saying  he  is  a  rogue,  not  indictable ;  see  next  case. 
8  Mod.  139,      §      So  to  call  a  justice  a  buffle  headed  fellow.    The  deft. 
140,  Rex  v.    was  indicted  for  saying  of  Sir  J.  K.,  a  justice  of  the  peace  (not 
see  the    present,)  viz.  "  Sir  J.  K.  is  a  buffle-headed  fellow,  and  doth 

Queen  v.  Wrightson,  next  article. 
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lot  understand  law  ;  he  is  not  fit  to  talk  law  with  me  ;  I  have  Cfl.  218. 
baffled  him  and  he  hath  not  done  my  client  justice."    Held    Art.  2. 
indictable,  "  because  it  respects  the  public  peace,"  and  im- 
putes  scandal  to  the  government,  and  is  as  much  as  to  say  the 
king  has  appointed  an  ignorant  man  to  be  a  justice  of  the 
peace. 

$  8.  Paumee  refuses  to  deliver  goods  on  tender  of  the  debt.  3  Salk.  268. 
This  is  an  indictable  offence,  "  because  being  secretly  pawned 
it  may  be  impossible  to  prove  a  delivery  for  want  of  witnesses 
in  case  he  should  bring  an  action  of  trover  for  them. 

^  9.  Hacing  coining  tools  with  intent — indictable.    The  2  Su-a.  1074, 
deft,  was  indicted  "  for  unlawfully  having  in  his  custody  and  Jle5t  v-  Sut' 
possession  two  iron  stamps,  with  intent  to  impress  the  sceptres  on* 
on  sixpences,  and  to  colour  and  pass  them  ofT  for  half  guin- 
eas."   Lord  Harduicke  doubted  if  an  indictable  offence  with- 
out shewing  some  use  of  them ;  but  after  two  arguments, 
beld  indictable,  especially  on  account  of  the  intent.    So  lading 
wool  is  lawful,  but  is  an  offence  if  with  an  intent  to  transport 
it.    Punishment  was  fine,  pillory,  and  imprisonment. 

$  10.  Taking  one's  goods  with  force  proved.    The  deft.  3  Salk.  187. 
was  indicted  for  taking  100  sheep    with  force  and  arms,  9h 
Objected  it  was  but  a  trespass.    But  per  curiam  an  indict-  ' 
ment  lies  for  taking  goods  forcibly,  but  then  such  taking  must 
be  proved  to  be  a  breach  of  the  peace." 

§11.  Lies  for  persuading  a  justice  not  to  take  bail.  The  3  Salk.  192, 
deft,  was  indicted  for  causing  the  prosecutor  to  be  arrested  Rex  v-  Tra<<> • 
kc,  and  though  good  bail  was  offered,  the  deft,  intending  to 
oppress  &tc.  persuaded  the  justice  not  to  take  it,  and  the  pro- 
secutor was  committed  ;  that  Tracy  persuaded  the  gaoler  to 
lay  him  in  irons,  and  the  gaoler  by  that  means  extorted  £5 
from  biro.  Held  indictable,  and  that  Tracy  was  the  cause, 
and  guilty  of  the  gaoler's  oppression  also. 

§12.  Writing  a  scandalous  letter  to  one.    The  deft,  was  3  Salk.  i<h. 
indicted  at  the  sessions  for  writing  a  scandalous  letter  to  one  Rei  •• Sum" 
fclilleth,  concerning  a  young  woman  whom  he  intended  to 
marry; — and  held  an  indictable  offence,  "because  it  tend- 
ed to  a  breach  of  the  peace;"  and  also  indictable  in  the 


§  13.  Stealing,  though  goods  be  delivered.  -  The  deft.  3  Salk.  Hm: 
to  a  seamstress'  shop,  and  asked  her  to  shew  him  some 
linen  ;  and  she  delivered  it  into  his  hands,  and  he  ran  away 
with  it  :  held  an  indictable  offence,  for  it  was  not  out  of  her 
possession  ;  because  though  the  contract  might  be  begun  by 
asking  and  setting  the  price,  yet  it  was  not  perfected,  and  his 
running  away  proved  his  intent  to  steal. 

§  14.  So  an  indictable  crime,  though  possession  be  obtained  3  Salk.  im. 
hy  form  of  process.    The  deft,  had  no  title  to  a  house,  but 
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Ch.  218.  yet  sued  ejectment,  and  got  an  affidavit  filed  of  notice  to  the 
Art.  2.    tenant,  and  for  want  of  appearance,  got  judgment  and  posses- 

v-^vw  sion,  and  in  common  form  ;  and  seized  all  the  goods,  and  coo- 
verted  them  to  his  own  use.  He  was  indicted  and  executed 
for  felony,  "  for  here  he  made  use  of  the  process  of  the  law 
with  a  felonious  purpose. 

SSalk.93,        §  15.  How  indictable  to  let  one  escape  committed  for  a 

Rr*  *•       forcible  entry.    Justices  of  the  peace  committed  T.  S.  for  a 

Wnght.  forcible  entry  ;  and  the  deft,  let  him  escape.  On  error  ob- 
jected, it  was  not  stated  how  the  commitment  was  made, 
whether  on  view  or  indictment  found  ;  nor  stated  duly  com- 
mitted. Sed  per  curiam,  it  is  only  inducement  to  the  offence 
laid  in  the  indictment,  and  after  verdict  it  shall  be  intended 
the  commitment  was  legal. 

Stra.  1144,        §  16.  Publishing  a  false  affidavit  knowingly,  is  indictable. 

Syrian  *^ne  ^e^#  was  indicted  for  intending  to  defraud  the  king,  and 
unjustly  to  procure  a  payment  to  be  made  as  to  an  officer's 
widow.  She  knowingly  published  a  certain  false  and  counter- 
feit affidavit,  purporting  to  have  been  sworn  by  one  Elizabeth 
Roe  before  a  justice,  by  which  £5  6s.  8d.  of  the  paymaster 
of  the  king's  bounty  was  received.  This  was  laid  as  an 
offence  at  common  law.  On  motion  in  arrest  of  judgment  it 
was  objected,  as  no  forgery  was  laid,  it  was  no  offence  at 
common  law ;  but  judgment  against  the  deft. ;  for  it  is  aa 

l  Ld.  Rrtym.  offence  at  common  law.    So  publishing  a  scandalous  petition 

841  •  presented  to  the  House  of  Lords. 

1  9alk.33l.  §  17.  Officers  when  indictable.  A  sheriff  may  be  indicted 
—2  Stra.  920.  for  refusing  to  execute  fieri  facias  till  his  fees  be  paid  ;  or 
^»  Salk.      rather,  if  he  first  demand  and  receive  his  fees,  he  may  be 

indicted  for  extortion.  Indictment  supported  against  over- 
seers for  refusing  to  account. 

2  Stra.  920,  ^18.  So  indictment  lies  against  a  constable  for  refusing 
114J*--~"1       to  serve  in  the  office;— so  for  neglecting  any  duty  required 

'  ^  by  common  law  or  statute; — so  against  an  overseer  of  the 
poor  for  refusing  to  serve. 

6  East,  136.  $  19.  So  it  lies  against  public  officers  for  enabling  account- 
ants to  pass  false  accounts  in  fraud  of  the  revenue. 

2  Mass.  R.        If  a  justice  of  the  peace  alter  a  writ  &c.  is  not  indictable, 

136,  unless  charged  as  a  forgery. 

Dougl.  634,  §  20.  But  usually  in  all  these  cases  of  indictments  against 
K<  x  v.  Rout-  officers  for  refusing  to  serve,  the  power  of  appointment,  as 
e  ^  well  as  the  actual  appointment,  must  be  stated,  and  especially 

2  Burr.  864,  >f  by  corporations  and  local  authorities.  A  constable  is  in- 
Rex  v.  Boo  tie.  dictable  for  suffering  a  street-walker  delivered  to  his  custody 
by  one  of  the  nightly  watch,  to  escape.  And  see  what  is  a 
mcnt"?**"  suffic'en*  charge.  Indictment  against  him  for  not  taking  an 
Weotw.  418,  office,  being  elected  to  it  under  custom,  4  Wentw.  332,  338, 

421,423. 
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5  counts;  Cro.  C.  C.  296,  302;  indictment  against  a  con-  Ch.  218. 
stable  for  not  presenting  a  parish  for  not  repairing  a  highway.    Art,  2. 
Indictment  against  a  justice  for  partiality,  in  refusing  to  grant  K^>r*sJ 
a  license,  4  Wentw.  364,  369. 

Dead  bodies.  The  deft,  was  indicted  for  entering  a  certain  2  D.  L  E. 
burying-ground,  and  taking  up  a  dead  body  for  dissection :  JJJ  J3*'  nn 
held,  an  indictable  offence,  as  being  contra  bono*  mores.  The  —Vrencl?" 
same  decision  was  made  in  this  State  a  few  years  since.  Lynn  Penal  Code, 
was  fined  five  marks,  because  no  person  before  had  been  f^'s  '^[j™" 
punished  for  this  offence  in  a  criminal  court  in  England,  fines.— Act  of 
Massachusetts  Supreme  Judicial  Court,  Essex.  November  Maine,  cu- 
Term,  1819,  Dr.  Sewell  fined  $400  for  this  offence;  also 
another,  $400. 

$  21.  Killing  another's  horse.    The  deft,  was  indicted  for  l  Dallas,  338, 
maliciously  killing  the  horse  of  another :  held  good,  though  Teacher*  *" 
not  charged  to  be  secretly  done  ; — mere  invasion  of  private 
property. 

§22.  As  none  of  the  acts  of  jeofails  extend  to  indictments,  2  Hale's  P. 
they  are  not  aided  by  verdicts.  c- 108. 

^  23.  Lies  against  an  officer  for  an  abuse  in  the  execution  2  Mod.  320. 
of  an  office,  as  the  removal  of  a  sick  poor  person. 

§  24.  So  it  lies  for  a  bad  contrivance,  though  not  executed,  4  Com.  D. 
as  for  a  contrivance  to  kill  A  ; — so  for  an  attempt  to  pick  a  37(!,<?7J.;. 

,  ,  t  ii       r  »"d  6  Mod. 

pocket,  or  to  commit  sodomy  ; — so  it  any  one  collect  money  17& 

for  the  public  use,  and  does  not  pay  it  over  ;  but  a.  3,  s.  3 ; — 

so  if  any  one  by  false  insinuations  gets  a  note  or  an  account 

signed  into  his  hands,  and  then  cancels  it. 

§  25.  So  it  lies  for  maliciously  blackei  ing  the  memory  of  5  Co. 125.— 
one  deceased  ;  but  it  must  be  alleged  to  be  done  with  a  de-  £e^p 
sign  to  bring  contempt  upon  his  family,  and  to  stir  up  the  Topbam. 
hatred  of  the  people  against  them,  and  to  excite  his  relations 
to  a  breach  of  the  peace. 

One  may  be  indicted  for  setting  up  a  fair  or  market.  6  Mod- ,83- 

§  26.  The  deft,  was  indicted  for  a  misdemeanor  at  the  2  East,  6  to 
sessions,  and  convicted  for  soliciting  a  servant  to  steal  his  23,  Rex  v. 
master's  goods.  Held,  an  indictable  misdemeanor,  though  not  H,68IDa* 
charged  the  servant  stole  the  goods,  nor  that  any  other  act 
was  done,  except  the  soliciting  and  inciting  ;  and  so  is  in- 
dictable at  the  sessions,  having  a  tendency  to  a  breach  of  the 
peace.  This  cause,  on  error  brought,  was  twice  largely  argued. 
Lord  Kenyon  said,  in  this  case  the  solicitation  was  an  act 
done.    And  per  Grose  J.  "  inciting  another  to  commit  a  mis- 
demeanor is  itself  a  misdemeanor  ;"  and  certainly  so  to  incite 
one  to  commit  a  felony.   And  per  Lawrence  J.  44  a  solicitation 
is  an  act."    See  a.  2,  s.  6;  Rex  v.  Rispal,  3  Burr.  1320. 
So  indictable  to  endeavour  to  provoke  a  duel.  3  Wils.  Works, 

vol.  vii.  33 
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Ch.  218.  79  ;  3  Fast,  581  ;  6  East,  464  ;  6  East,  126 ;  1  Bos.  P. 
^rt.  3.     1*0 ;  2  Dall.  299,  United  States  v.  Ravara. 
<^-v~^^     §  27.  To  mix  alum  in  bread,  so  as  that  crude  lumps  are 
S  Manie  fc     found  jn  jt,  is  indictable.    The  indictment  charged  that  the 
Thc^iiigr.'  deft,  delivered  to  J.  H.  divers  loaves  as  for  good  household 
Dixon,         bread,  for  the  use  and  supply  of  the  military  asylum,  and  the 
children  belonging  thereto  ;  whereas  the  said  loaves  were  not 
good  household  bread,  but  contained  divers  noxious  and  un- 
wholesome materials,  not  6t  for  the  food  of  man.  Held,  suffi- 
ciently certain  without  stating  what  the  noxious  materials 
were,  or  that  the  deft,  intended  to  injure  the  children's 
health. 

dMauieb  §28.  Indictable  to  conspi  e  on  a  particular  day,  by  false 
8*1.  R  67,  rumours,  to  raise  the  price  of  the  public  government  funds, 
Dv^Bcrenger  w'tn  'Dtem  to  injure  the  subjects  who  should  purchase  on 
it  ai.  that  day  ;  and  the  indictment  good,  without  specifying  the 

particular  persons  who  purchased,  as  the  persons  intended  to 
be  injured.  Court  will  take  judicial  notice,  a  war  exists,  in 
which  England  is  involved.  One  report  circulated  was,  that 
the  Emperor  Napoleon  was  killed,  and  there  would  soon  be  a 
peace. 

4  Maule  fe       ^  29.  Spreading  infection  fyc.    Deft,  was  indicted  for  un- 
Sei  R.  73,     lawfully  and  injuriously  carrying  her  child,  while  infected  with 
Vaniandfiio-  tne  sma''p°x»  along  a  public  highway  in  which  persons  were 
r  '*»'«  P.  C.  passing,  and  near  to  the  habitations  of  the  king's  subjects 
432,  form  of  the  indictment.    Held  indictable. 

3  Day's  Ca.      ^  30.  Every  public  show  and  exhibition  which  outrages 

knowiet  decency,  shocks  humanity,  or  is  contra  bonos  mores,  is  indict- 
v  The  State.  a^je  at  coinm0n  |aw  . — musi  De  specially  stated. 

4  ay's  o.  §  31.  Is  nn  indictable  offence  to  resist  assistants,  appointed 
4«"».  United  by  the  surveyor  of  a  port,  in  the  execution  of  the  duties  of 
ludpJ'      tneir  offire  5  and  tne  indictment  must  describe  such  offence 

truly.  And  a  warrant  from  a  surveyor  of  the  customs,  ap- 
pointing an  inspector,  is  not  sufficient  evidence  of  his  appoint- 
ment to  support  the  indictment,  the  collector  being  the  only 
person  authorized  to  make  such  appointment. 
4  m.  Com.  $  32.  Indictment  lies  for  false  imprisonment,  and  the  pun- 
214.  ishment  at  common  law  <s  fine  and  imprisonment. 

See  Cb  148.  Art.  3.  IV here  an  indictment  lies  not. 
— 'iBurr.soa.  ^  1.  Statute  makes  a  new  offence.  It  has  been  already 
—c«stie  »  stated,  if  a  statute  create  a  new  offence,  no  way  prohibited  at 
6*3.—  3  Salk.  common  law,  and  appoints  a  particular  proceeding  against 
jw>—  3  the  offender,  as  by  action  of  debt,  bill,  plaint,  &c.  and  names 
R  k  ^  ue  not  an  indictment,  an  indictment  dors  not  lie.  1  Ld.  Kayin. 
1  672  ;  2  Ld.  Kaym.  991  ;  1  Ld.  Raym.  347  ;  1  Burr.  543; 

see  art.  14, postea  ;  4  Com.  D.  372 ;  1  Mod.  34. 
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Acting  against  by-laws  is  not  an  indictable  offence,  being  Ch.  218. 
only  an  offence  against  the  by-laws  of  a  certain  town  or    Art.  3. 
place,  and  not  against  the  general  laws  of  the  land.    The  v^*v-^-> 
deft,  was  indicted  for  exercising  the  trade  of  a  farrier,  con-  *  "J.  &  E. 
trary  to  the  laws  of  the  borough  of  Lancaster.  sharpleu. ' 

$  2.  Enticing  away  an  apprentice.  For  this  an  indictment  Salk.  380.— 
does  not  lie ;  nor  for  not  receiving  one,  but  on  some  statute.  2  Stra- 1268- 
3  Salk.  191. 

§3.  If  a  constable  seize  money,  and  refuse  to  deliver  it  to  3  Salk.  188. 
a  justice,  not  indictable  ; — but  a.  2.  s.  24. 

§  4.  Lies  not  for  a  private  wrong.    Deft,  was  indicted  for  3  Salk.  188, 
that  she  intending  to  deprive  II.  B.  of  several  sums  of  money,  {JJi£Slon0" 
did  falsely  and  maliciously  accuse  him  of  felony,  and  of  rob- 
bing her.    Held,  not  indictable  ;  but  a  private  wrong,  not  a 
public  crime,  not  being  laid  by  way  of  conspiracy. 

So  the  deft,  was  indicted  for  disobeying  an  order  of  a  jus-  3  Salk.  1CR, 
tice  of  the  peace,  made  on  a  company  of  tanners,  to  admit  Jj5*  *' A  in" 
one  Young  to  be  a  freeman  of  that  company.    Held,  not  in- 
dictable— is  only  a  nonfeasance,  and  particular  wrong  done  to 
another. 

$  5.  So  the  justice  ordered  the  deft,  to  pay  Stephen  Paine,  a  3  Salk.  189, 

tailor,  £1  for  work  done,  and  he  refused,  and  was  indicted  ;  j***  p-  

held,  not  indictable,— was  but  a  private  wrong.    So  the  deft  sNik.  169, 
was  indicted  for  not  curing  the  prosecutor  of  an  ulcerated  Rei.  v.  Brad* 
throat,  as  he  had  engaged  to  do.    Held,  not  indictable  ;  no  fordl 
public  offence,  but  a  mere  private  wrong ; — indictment  quash- 
ed. And  1  Ld.  Raym.  36G. 

§  6.  To  entice  one  to  steal  is  not  indictable,  unless  some  of  3  Salk.  42. 
the  goods  be  actually  taken  away.    But  sec  Higgins'  case,  a. 
2.  s.  26. 

One  is  not  indictable  for  being  a  vagrant.  3  SaIk«  26& 

^  7.  Casual  damage.    Defis.  were  indicted  for  throwing  |  Stra 
down  skins  into  a  man's  yard,  which  was  a  public  highway,  191,  Rex  v. 
by  which  another  man's  eye  was  beat  out; — evidence  was,  Gilliial. 
the  wind  took  the  skin,  and  blew^t  out  of  the  way,  and  so  the 
damage  happened  :  deft,  acquitted.    So  was  the  case  in  Ho- 
bart,  134,  where,  in  exercising,  a  soldier  wounded  another, — 
not  indictable.    And  so  the  case  in  the  year  books, — a  man 
lopping  a  tree,  where  the  bough  was  blown  at  a  distance,  and 
killed  a  man, — not  indiclable. 

§  8.  Millar  detains  corn.  The  deft,  was  indicted  for  that  he  2  Stra.  793, 
kept  a  common  grist-mill,  and  being  employed  by  W.  B.  to  n*\\^Com. 
grind  three  bushels  of  wheat,  did  with  force  and  arms  illegally  d.  373. 
take  and  detain  forty-two  pounds  weight  of  wheat, — deft,  de- 
murred to  this  indictment,  and  judgment  for  him,  there 
being  no  actual  force  laid ;  and  the  matter  is  of  a  private 
nature. 


< 
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Ch.  2 1 8.  *j  9.  Words  to  an  officer  not  as  to  his  office.  The  deft,  was  in- 
Art.  3.    dieted  for  saying  to  the  Mayor  of  Salisbury,  "You,  Mr.  Mayor, 

K^TkJ  I  care  not  a  fart  for  you  and  at  another  day,  "  You  are  a 
Qiie!''n  r**7'  ro8ue  an(*  a  rasca^  i"  but  they  were  not  spoken  while  in  the 
LHiigley.—  execution  of  his  office.  Held,  not  to  be  an  indictable  oflence  ; 
2  Ld.  Raym.  but  otherwise  if  written.  And  it  might  be  more  doubtful  if  a 
2n!lIpopb'  Patent  officer,  for  then  it  is  an  aspersion  to  the  government 
140.  that  employs  him.    Cited  Holt  on  Libels,  231. 

2  SaTk.  698,  $  1 0.  So  the  deft,  was  indicted  for  saying  of  a  justice  of 
Q  if  en  v.       tbe  peace,  in  a  discourse  concerning  a  warrant  made  by  him, 

*      *    14  Sir  R.  G.  is  a  fool,  an  ass,  and  a  coxcomb,  for  making  such 
a  warrant,  and  he  knows  no  more  than  a  slickhill."  Held,  not 
indictable,  but  cause  to  bind  to  the  good  behaviour.  The 
reasoning  of  the  deft's  counsel  was,  though  words  spoken  of  a 
magistrate,  in  the  execution  of  his  office,  might  be  indictable 
as  a  matter  that  disturbs  the  public  peace  ;  yet  not  when  it 
refers  to  some  particular  act.    But  see  Rex  ».  Revel,  and 
Rex  v.  Darby  above.  Rex  v.  Revel,  the  words  were  spoken 
of  the  justice  in  the  execution  of  his  office  ;  but  it  does  not 
4  Com.  D.     appear  that  was  the  case,  Rex.  v.  Darby.  And  this  case  has 
345,  Rex  r.    been  denied  to  be  law.  3  Mod.  139.   Must  be  laid  the  words 
F\  chJ~ Cr°  were  spoken  to  him  in  the  execution  of  his  office.    And  in 
Dean's  case,  this  case  Dean  called  an  Alderman  of  London,  fool  and  knave, 
upon  the  Royal  Exchange ;  and  held,  he  could  not  be  com- 
mitted for  this ;  but  spoken  in  court,  then  a  contempt,  for 
which  be  might  have  been  committed.    And  this  case  seems 
Cro.  El.  78,   *°  have  been  considered  on  the  same  ground,  this  was 
Simon  v.      calling  the  Mayor  of  Barnstable  a  fool;  held,  only  cause  for 
Sweete.       binding  to  the  good  behaviour. 

l  Ld.  Raym.      So  in  this  case  the  deft.,  Penny,  was  indicted  for  speaking 
k»8,  Rex  v.    0f  Mr.  Martin,  a  justice  of  the  peace,  "  1  did  not  care  if  all 
cnny*        the  Martins  had  been  hanged  five  years  ago,  and  the  justice 
is  now  turned  out  of  his  commission."  Held,  not  an  indictable 
offence,  but  that  Martin  should  have  brought  his  action. 
12  Mod.  445.     §11.  An  indictment  lies  not  against  an  inn-keeper  for  not 
receiving  a  sick  person,  unless  averred  he  is  a  stranger. 

3  Durr.  1698.     ^  12.  A  mere  civil  injury.     For  this  an  indictment  does 

not  lie ;  nor  for  a  mere  intent  to  defraud.    2  Stra.  866. 
i  Snik.  370,      ^  13.  The  deft,  was  indicted  for  words  spoken  with  intent 

wood"  F  ^  to  mJure  tne  mar^et  °f  Barnstable,  and  to  prevent  the  town 
taking  toll,  to  wit :  JT  have  got  a  judgment  agminst  the  town 
that  we  shall  not  pay  for  standing,  and  they  are  fools  that 
pay.  Not  indictable.  Indictment  quashed. 
1  *ailc  370,  ^  14.  Preaching  is  not  indictable,  except  forbidden  by  some 
Clerk,1*68 statule»  an(*  tnen  lne  indictment  must  conclude,  contra  for- 
mam  statutu  No  offence,  at  common  law,  to  preach  without 
license. 
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§15.  If  a  statute  be  not  prohibitory,  but  only  that  if  any  Ch.  218. 
person  shall  do  such  a  thing,  he  shall  forfeit  so  much,  to  be    Art.  4. 
recovered  by  action  of  debt,  bill,  plaint,  or  information,  then  V^^v->^ 
he  cannot  be  indicted  for  it ;  but  the  proceeding  must  be  by  Crown  c.  c. 
action  &c.  104- 

§  16.  In  this  case  the  deft,  was  indicted  for  wantonly,  cru-  Mass.  S.J. 
elly,  and  outrageously,  unlawfully,  and  unnecessarily  beating,  Court,  Aug. 
bruising,  and  torturing,  &c.  his  own  horse.     Found  guilty ; 
but  the  court,  on  a  motion  in  arrest  of  judgment,  held  the  in-  214,— was  a 
dictment  did  not  lie.    Different  decision  since  in  Baltimore.  {^^J^' 
Not  against  a  miller  for  receiving  good  barley  to  grind  and  de-  wheauy.*" 
liveriug  a  mixture  of  oat  and  barley  meal,  musty  and  unwhole- 
some, not  the  produce  of  the  barley ;  otherwise  if  alleged  to 
be  delivered  as  man's  food. 

Art.  4.  §  1.  Grand  jury  having,  in  any  case,  ascertain-  See  Ch. 
ed  that  an  indictment  lies,  the  next  thing  to  be  attended  to  is  J^2'^*'  7'  ** 
the  grand  jury,  in  order  to  see  if  it  be  properly  constituted  to 
find  the  indictment.  As  to  the  statutes  giving  existence  to 
grand  juries,  see  Ch.  182.  The  indictment  is  a  written  ac- 
cusation of  a  crime  or  misdemeanor ;  this  the  grand  jury  pre- 
sents upon  oath.  To  do  this  properly,  it  must  consist  of  twelve 
at  least,  and  not  more  than  twenty-three,  so  that  twelve  may 
be  the  majority  ;  and,  to  6nd  the  bill,  twelve  of  this  jury,  at 
least,  must  agree ;  and  it  is  a  good  presentment  if  twelve  do  agree. 

2.  And  the  general  principle  is,  that  the  grand  jury  must  6  Mass.  R.ao, 
be  disinterested.    But  this  general  rule  has  its  exceptions ;  Coramou- 
as  where  the  fine,  penalty,  or  forfeiture,  in  the  case,  goes  in  j^^1  *' 
whole  or  in  part  to  the  State.    And  in  this  case  the  court 
held,  that  it  is  no  sufficient  objection  to  an  indictment  for  an 
offence  to  which  the  law  annexes  a  penalty,  for  the  use  of  the 
town  where  the  offence  is  committed,  that  the  foreman  of  the 
grand  jury  who  found  the  indictment,  is  a  taxable  inhabitant 
of  such  town ;  but  the  court  also  held,  this  interest  was  a  suf- 
ficient objection  at  common  law,  but  the  objection  is  removed 
by  a  fair  construction  of  our  several  statutes  upon  this  subject; 
and  if  the  objection  be  allowed,  this  offence  cannot  be  punish- 
ed. 

Presentment  and  indictment  what.  Presentment  is  the  no-  4  bi.  Com. 
tice  taken  by  the  grand  jury  of  any  offence  from  their  own  298- 
observation,  without  any  bill  of  indictment  laid  before  them, 
at  the  suit  of  the  king,  or  here  at  the  suit  of  the  United  States, 
or  of  a  State  ;  as  the  presentment  of  a  nusance  &tc,  on  which 
the  public  attorney  must  afterwards  frame  an  indictment  be- 
fore the  party  presented  can  be  put  to  answer. 

§  3.  Indictment  is  a  written  accusation  of  one  or  more  per-  4  BI.  Com. 
sons  of  a  crime  or  misdemeanor,  preferred  to,  and  presented  jjjj*  ^qYqi 
oath  by  a  grand  jury.   And  in  finding  this  indictment  the 
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Ch.  218.  grand  jury  hears  evidence  only  on  behalf  of  the  prosecution; 
Art.  5.    for  the  finding  of  the  indictment  is  only  in  the  nature  of  on  occu- 

V/YV^  sation,  which  is  afterwards  to  be  tried  and  determined  ;  and 
"  the  grand  jury  are  only  to  inquire,  upon  their  oaths,  wheth- 
er there  be  sufficient  cause  to  call  on  the  party  to  answer  it.,, 
They  are  sworn  to  inquire  only  for  the  body  of  the  county, 
and  therefore  cannot  inquire  of  a  fact  out  of  the  county,  un- 
less enabled  so  to  do  by  statute.  If  a  bill  be  laid  before  a 
grand  jury  against  a  party,  and  they  find  it  not  a  true  bill,  a 
fresh  bill  may  afterwards  be  preferred  to  another  grand  jury. 
If  the  grand  jury  are  satisfied  of  the  truth  of  the  accusation, 
they  find  it  a  true  bill,  and  the  foreman  signs  his  name,  and 
as  foreman. 

3Buc.Abr.M.     §  4.  In  trespass  the  jury  find,  the  deft,  feloniously  took  the 
goods ;  this  verdict  in  a  civil  action,  it  is  said,  is  an  indict- 
ment ;  but  this  is  not  such  a  finding  as  our  constitutions  re- 
quire.   This  way  of  proceeding  by  indictment,  in  all  criminal 
2 Hal.  P.  C.   cases,  is  most  conformable  to  Magna  Charta,  most  safe  and 
161.  regular,  and  it  is  most  conformable  to  the  spirit  of  our  consti- 

tutions and  practice  in  criminal  causes.  And  the  way  to  pros- 
ecute a  capital  offence  is  by  indictment,  in  all  cases,  unless 
specially  limited  by  some  statute  to  be  by  bill,  plaint,  or  infor- 
mation, and  that  constitutionally  enacted. 
3Bac.  Abr.  §  5.  The  grand  jury  may  find  part  of  a  bill  true,  and  the 
9S>  other  part  not  true.  So  a  bill  for  murder,  true  for  manslaugh- 

ter, and  not  true  as  to  murder ;  and  the  court  in  the  presence 
of  the  grand  jury  will  strike  out  murder  and  malice  afore- 
thought, and  alter  the  indictment  accordingly  ;  but  the  best 
way  usually  is,  to  find  a  new  bill  for  manslaughter. 
Art.  5.  Caption  of  an  indictment 
l  Saund.218,     §  |.  The  first  part  of  it  is  the  caption  ;  this  runs  thus  : 

Haw. 7  c.    Suffolk>  «•    At  a  court  of  ,  holden  at  B,  within  and 

i!53.— Mass.  for  the  county  of  S,  on  ,  the  jurors  of  the  Common- 
forms,  ir.     wealth  of  Massachusetts,  on  their  oaths  present,  that  A  B,  of 

iMaU's  tonus.  0  mi  .•  e         •    j*  .  •  •   I  C  *. 

fcc— 3  Sulk.  ^c.  *■ ne  caP,,on  °f  a"  indictment  is  so  material  a  part  of  it, 
187,  Rm  t.  that  if  wanting  the  indictment  will  be  quashed.  3  Salk.  188. 
Holliday.  gut  jt  js  not  essentja|  jn  tne  indictment,  it  be  stnted  the  jury 
was  impannelled.  But  the  indictment,  in  this  case,  was  quash- 
ed because  it  was  not  set  forth  the  jury  was  charged  to  in- 
quire of  the  body  of  the  county.  Caption  amended.  1 
Saund.  250. 

9  Ld  Raym.  §  2.  The  words  pratentant  existit,  instead  of  prasentatum 
loss.  The  existit,  in  the  caption  of  an  indictment,  makes  the  caption 
Fi'anklhi.  Dad»  and  li  <*anoot  be  amended  after  the  term  in  which  the 
caption  was  taken.  "  Caption  is  no  part  of  the  indictment." 
1  Saik.370.—  1  Saund.  250  d. 

7iodReiy*m*     4  3.  In  this  case  the  caption  of  the  indictment  stated,  that 
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the  grind  jury  found  the  bill  on  their  oaths.    Held,  the  cap-  Ch.  218. 
tion,  in  such  case,  need  not  allege  they  are  sworn  and  charg-    Art.  6. 
ed.    But  it  must  appear  they  were  sworn.    3  Mod.  12.  v-^v-^^ 

6  4.  Held,  in  this  case,  that  no  obiection  can  be  taken  to  ?  L,d-  ?8,yT 
the  caption  ol  an  indictment  alter  the  term  it  comes  in.    And  Raym.  648, 
the  caption  is  good,  though  it  do  not  set  forth  the  jury  were  Rex  ».M»eaa- 
sworn,  at  the  place  where,  and  at  time  when,  they  pre-  a,lt' 
seated  the  indictment.    But  the  words,  good  and  lawful  men, 
are  necessary.    Cro.  El.  751. 

§  5.  The  caption  of  the  indictment  must  not  call  the  bill  Sulk.  376, 
an  indictment  till  found  ;  for  till  then  only  a  bill.    One  quash-  ^[%rovin 
ed  for  this  misnaming  this  instrument  an  indictment  when  it  Raym.692. 
was  only  a  bill. 

§6.  So  a  caption  was  deemed  bad  on  error  brought,  be-  1  Saik.  371, 
Cause  in  the  caption,  the  word  jprasentant  was  used,  and  there  5rob^ri£S?" 
was  nothing  to  agree  with  it.     The  deft,  was  indicted  for 
erecting  a  cottage  ;»  deemed  no  offence  at  common  law. 

$  7.  The  indictment,  in  this  case,  contained  two  counts  ;  Covrp.  326, 
one  for  a  riot,  endorsed  by  the  grand  jury,  ignoramus  ;  the  Rex  r-  F ,cW" 
other  count  for  an  assault ;  returred  this  billa  vera,  and  held  0U5e' 
well.    But  this  cannot  be  done  where  the  indictment  consists 
of  one  count  only,  or  is  entire.    Rex  r.  Ford. 

§  8.   Where  an  indictment  is  found  at  a  certain  court,  and  1  D.fcE.31«, 
the  caption  states  that  court  to  have  been  holden  on  an  impos-  R" 
stble  day,  this  mistake  is  fatal. 

^9.  Indictment  found  at  the  sessions ;  the  caption  stated,  3  Johns.  Ca. 
the  grand  jury  was  sworn  and  charged,  omitting  the  words  p^f'^GuenT 
"  then  and  there     this  omission  held  fatal,  and  judgment  ar-  sey. 
rested. 

Art.  6.  Joint  and  several. 

§  1 .  In  framing  an  indictment  where  more  than  one  per- 
son was  concerned  in  committing  the  offence,  the  inquiry  is 
early  made,  how  far  they  can  be  joined  in  one  indictment ; 
also  how  far  different  offences  may  be  joined  in  one  indictment. 

§  2.  It  is  a  well  settled  principle,  that  every  indictment  is 
as  well  several  as  joint,  joint  or  several  as  the  facts  happen.  46He,,P*  " 

§  3.  The  dffts.,  being  collectors  of  several  duties  and  sums 
of  money  collected  of  A  B,  not  being  assessed,  and  converted  g„  Q°eciJ  r' 
the  same  to  their  use  ;  for  this  offence  they  were  inditttd  to-  Atkinson 
gethcr.    And  held  well,  though  objected  they  ought  to  have  ^ 
been  severally  indicted.    But  Holt  said,  if  it  appears  to  be 
several  offences  there  ought  to  be  several  indictments.  Pow- 
ell said,  if  two  men  commit  a  feloi.y  together,  they  may  be 
jointly  indicted.    Holt, — so  may  two,  if  they  join  in  a  battery, 
though  two  several  fines  shall  be  laid  on  them  ;    so  in  an  in- 
dictment for  felony  ;  but  they  shall  have  several  judgments. 
"  It  appeared  both  these  collectors  received  the  money  joint- 
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Ch.  218.  ly."   Judgment  against  them.    If  several  commit  a  robbery, 
Art.  6.    murder,  burglary,  &c.,  they  may  be  joined  in  one  indictment. 
Vyvv  So  may  offences  of  several  degrees  depending  on  one  another, 
2  Hal.  P.  C    as  the  principal  in  the  first  degree,  and  the  principal  in  the 

173.  second  degree,  namely  :  present,  aiding  and  abetting  the  prin- 
cipal, and  accessary  before  and  after  the  fact.  Salk.  382, 
two  were  indicted  jointly,  of  extortion. 

a  Hal.  p.  c      $  4.  A,  B,  C,  and  D,  were  indicted  for  erecting  four  inns,  to  the 

174.  common  nusance.  And  held,  that  for  several  offences  of  the 
same  nature  several  persons  may  be  indicted  in  the  same  indict- 
ment ;  but  then  it  must  be  said  separately  erected  &c. ;  and 
for  want  of  the  word,  separately,  the  indictment  was  quashed  ; 
but  the  word  separately  would  make  it  good,  for  it  makes 
them  several  indictments.  See  Commonwealth  v.  Symonds, 
jun.    But  two  cannot  be  indicted  jointly,  for  not  being  ap- 

Salk.382.  prentices.  Larceny  and  embezzling  bank-notes,  may  be 
joined.    3  Maule  &  S.  539. 

2  Hal.  P.  C.  §  3.  Several  offences.  If  one  commit  several  capital  offen- 
178-  ces,  as  burglary  and  larceny,  they  may  be  contained  in  one 

indictment.  So  may  larcenies,  committed  at  several  times,  of 
several  things,  and  from  several  persons. 

3  D  h  E  98  wnere  ,ne  offences  require  several  different  judg- 
103,  Yuung  '  ments  they  cannot  be  joined.  And  Lord  Kenyon, — where  the 
k  ai.  r.  The  legal  judgment  on  each  count  is  different  they  cannot  be 
ror.8' 10  Cr"  joined,  otherwise  they  may  ;  and  if  several  act  in  concert, 

they  may  be  indicted  together  jointly,  and  it  is  no  objection 
the  indictment  contains  several  charges  of  the  same  nature  in 
different  counts.    The  deft,  was  indicted  for  three  offences  ; 
2  Stra  844    sPec*a^  verdict  finds  him  guilty  of  two,  and  refers  it  to  the  court, 
Rexr.  Haye*.  if  guilty  of  the  facts  charged  in  the  indictment.    The  court 
will  adjudge  him  guilty  of  these  two,  and  not  guilty  of  the 
rest;  though  it  was  urged  the  jury  ought  to  have  found  on  all 
three  issues  guilty  on  two,  and  not  guilty  on  one,  and  not  hav- 
ing so  found,  the  verdict  is  bad  for  the  whole. 
Lofft,44,Res     §  7.  Two  defts.  were  convicted  of  the  same  offence  on  the 
r.Mettalf&  same  indictment.    The  court  will  not  give  judgment  against 
one  separately,  except  the  other  by  any  reasonable  intendment 
cannot  appear. 

8Ea*t,  41,        §  8.  The  first  count  in  the  indictment  charged  six  defts.,  K., 

KhiStop  t  an(*  ®*»  50      lne  second  count.    Third  count 

7  others.  charged  seven  defts.,  to  wit,  said  K.,  E.,  W.,  H.,  and  B.,  and 
added  W.  and  S.  Fourth  count  charged  six  defts.  and 
included  one  W.,  not  before  mentioned.  Objected  here 
was  a  misjoinder  of  counts  unprecedented.  Objection  over- 
rulled.  It  was  made  on  demurrer  to  the  indictment,  but 
admitted  it  might  have  been  a  ground  of  application  to  the 
discretion  of  the  court  to  quash  the  indictment.  But  the  court 
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said,  "  where  to  the  offences  so  charged  in  the  different  counts  Ch.  218. 
there  may  be  the  same  plea  and  the  same  judgment,  there  is    Art.  7. 
no  authority  for  saying  that  such  joinder  in  one  indictment  is  v^w^ 
bad  in  point  of  law."    The  offence  was  the  non-payment  of 
monies  the  Sessions  ordered  the  defts.  to  pay. 

§  9.  Assault  on  two  persons  cannot  be  joined  in  the  same  2  Stra.  870, 
indictment,  though  made  by  the  same  deft.  Judgment  arrest-  Rex  ».  Clin- 
ed,  for  they  are  two  distinct  offences  on  two  persons  wholly  don* 
disconnected.    But  Loffi,  274,  two  indicted  for  assaulting 
two,  and  held  well. 

§  10.  This  indictment  was  against  six,  jointly  and  severally,  ]  g(ra.  323, 
for  exercising  a  trade,  and  the  court  quashed  it  because  there  Rex  r.  Wet- 
ought  to  be  distinct  indictments,  for  each  offence  is  entirely  to°  %  al; 921  • 
distinct.    So  several  cannot  be  joined  in  one  indictment  for  20k),  Rex  9. 
perjury.  And  in  this  case  twelve  persons  were  indicted  jointly,  Tucker  &  al. 
for  exercising  the  trade  of  tanning  leather,  contra  formam 
Mtatuti.    Held  bad,  and  quashed. 

$11.  And  generally  it  is  best  to  indict  several  offenders  crownC.  C. 
separately  whenever  each  one's  defence  is  peculiar  to  himself ;  106, 1 16, 121. 
as  to  carry  on  a  trade  without  having  served  seven  years  ;  and 
where  the  offence  arises  from  a  joint  act  not  in  itself  criminal ; 
for  when  so  not  criminal  the  joint  act  itself  alone  is  no  ground 
of  an  indictment ;  but  the  sole  ground  is  the  want  of  qualifica- 
tions in  each  person,  and  each  one's  defect  and  not  the  joint 
act  is  the  foundation  of  the  indictment.    It  may  be  other- 
wise when  they  jointly  do  a  criminal  act.  For  these  reasons,  it 
is  bad  to  indict  jointly  several  for  not  repairing  streets  &ic. 
Art.  7.  The  body  of  the  indictment. 
§  1.  Having  settled  the  caption  and  who  shall  be  indicted, 
and  for  what  offence  or  offences,  and  agaiust  whom  committed, 
the  next  thing  is  to  frame  the  body  of  the  indictment,  whether 
consisting  of  one  count  or  more.    This  body  of  the  indict- 
ment may  consist  of  an  almost  infinite  variety  of  charges  and 
expressions,  in  the  thousands  of  offences  and  cases  to  which 
on  various  occasions  it  may  be  applied  ;  nothing  more  then 
can  be  done  here  than  state  and  explain  several  general  rules 
in  regard  to  this  part  of  the  indictment.   And  first  it  may  be  i^81** 
observed,  that  "  an  indictment  is  nothing  else  but  a  plain, 
brief,  and  certain  narrative  of  an  offence  committed  by  any 
person  and  of  those  necessary  circumstances  that  concur  to 
ascertain  the  fact  and  its  nature." 

§  2.  This  is  a  good  general  rule,  and  many  cases  have  been 
stated  in  the  preceding  chapters  tending  to  shew  the  meaning 
of  this  rule.    And  it  is  a  second  general  rule,  that  every  fact 
material  to  constitute  the  offence  charged  must  be  alleged,  and  2  Ld.  Raym 
positively.    Hence,  if  the  deft,  be  indicted  for  disobeying  an  {J^.^"^ 
order  of  Sessions,  the  indictment  must  positively  allege  an  1  saik.  370. 
vol.  vii.  34 
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Ch.  218.  order  was  made,  for  it  is  of  the  essence  of  the  charge,  and  of 
Art.  7.    course  it  is  bad  to  state  the  order  by  way  of  recital. 

§  3.  General  rule  is,  when  an  indictment  is  framed  on  a 

2  Burr.  1036,  statute  which  prohibits  in  general  prohibitory  words,  a  thing  to 
Rex  v.  Pcm-  be  done,  as  to  exercise  a  trade,  not  having  served  &c.,  it  is 
w  b!'  230—  enough  10  charge  the  offence  generally  in  the  words  of  the 
l  Bin.  sol  —  statute.  And  if  a  subsequent  statute,  and  according  to  three 
1^*530**  jos^ccs»  even  a  clause  of  exception  in  the  same  statute,  ex- 
sV.'fc  e"  cuses  persons  under  such  and  such  circumstances,  or  gives 
536.-2  East,  license  to  persons  so  and  so  qualified,  so  as  to  excuse  or  ex- 
i7i^o  B'jSg  cept  them  out  of  the  general  prohibitory  words,  that  must  come 
232.-4  Burr,  by  way  of  plea  or  evidence,  "  that  the  party  is  not  within 
2^69,  Sibiyr.  8uch  general  prohibition,  but  excepted  out  of  it."    This  rule 

uming.       holds,  except  where  the  exception  is  in  the  same  clause  or 
sentence  with  the  prohibition.   See  statutes,  Ch.  196,  a.  3, 
where  this  rule  is  further  explained  ; — may  be  in  evidence  ; 
1  Phil.  Evid.  240,  241  ;  3  Camp.  222  ;  4  Burr.  2284,  Sutton 
v.  Bishon  ;  Bui.  N.  P.  225. 
Dougl.  163,      §  4.  Indictment  is  bad  whenever  all  the  facts  charged  in  it 
R*-x  v.Lyme  may  be  true,  and  yet  the  accused  may  be  innocent.  The  deft. 
egw*         ought  to  be  able  to  know  what  he  is  called  on  to  defend 
against.  15  Mass.  R.  242. 

§  5.  Defts.,  husband  and  wife,  were  indicted  for  assault  and 
battery,  and  the  indictment  stated  that  they  vi  et  arrow  insul- 
tum fecit,  verberaverunt,  vulneraverunt,  fyc.  Plea,  not  guilty, 
and  convicted.  Objected,  insultum fecit  referred  to  one  only 
of  the  defts.  and  uncertain  which,  so  both  could  not  be  found 
And  East's  Su^tv*  Court  held  as  a  general  rule,  if  an  offence  sufficient 
C.L.  110.  to  support  the  indictment  be  well  laid,  it  is  well,  though  other 
facts  be  ill  laid.  Here  insultum  fecit  might  have  been  omitted 
and  yet  the  indictment  be  good,  for  every  battery  (here  well 
laid)  includes  an  assault,  though  that  does  not  a  battery. 

§  6.  Though  in  a  civil  action  where  one  part  of  the 
declaration  is  ill,  and  the  jury  fined  entire  damages,  the  judg- 
ment must  be  arrested,  as  the  court  cannot  apportion  them  ; 
but  on  indictments  the  court  sets  the  fine  and  will  apportion  it 
only  according  to  those  facts  which  are  well  laid.  Hence,  it 
is  enough  if  a  punishable  crime  be  well  laid  in  the  body  of  the 
indictment,  though  all  the  facts  intended  as  a  part  of  it  be  not 
well  alleged. 

§  7.  Uncertainty.    The  charge  must  not  only  be  positive, 
but  certain  as  to  every  material  fact ;  hence  a  charge  in  the 
disjunctive  is  bad,  as  fabricavit  sen  fabricari  causavit  a  bill  of 
lading.    See  Forgery.    See  Rex  v.  Foster,  Ch.  205,  a.  3, 
c.  C.  120—  wherever  a  statute  makes  a  circumstance  material,  it  must  be 

3  Mod.  a?T  Prec,se,y  st*ted  in  tne  indictment,  as  having  a  weapon  first 
—3  Saik.  191.  R«x  r.  Keate.— 4  Com.  D.  380. 


6  Co.  121. — 
And  Crown 
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drawn,  it  must  be  stated  with  certainty  to  bring  the  offence  Ch.  218. 
within  the  statute  ;  but  certainty  is  to  a  general  intent.  Art.  7. 

But  being  surveyors  fyc.  is  positive.  See  Rex  v.  Boy  all,  and  s.^v-^, 
other  iike  cases.    So  sciens  is  a  good  averment.  2  Stra.  904, 
Rex  v.  Sawly. 

Indictment  for  badly  and  negligently  conducting  himself  in  St™\2>  R.ex 
the  execution  of  the  office  of  constable,  is  too  uncertain  and  ham —It!!?" 
general, — impossible  for  the  deft,  to  know  what  he  is  to  an-  8,  Rex  t. 
swer  to.    Same  as  to  the  case  in  which  the  indictment  charged  J^jj'jfs^j 
the  (lefts.,  de  scriptis  bonis  et  catallis  of  Davila  decipiebant  214.— 2  stra. 
et  defraudabant, — deceived  him  of  lottery  orders.  See  Rex  v.  1(>2i,  Rex  v. 
Pappineau  ;  where  held,  near  the  highway  and  near  several  f^^lstra* 
dwelling-houses,  is  certain  enough.  Court  cannot  strike  counts  099. 
out  of  an  indictment,  being  the  finding  of  the  grand  jury. 
Indictment  for  words  must  specify  what  they  are.  See  Rex  v. 
Holland,  post ;  see  Rex  v.  Testick,  Ch.  213;  also  Rex  v. 
Gilbert,  Ch.  205;  Commonwealth  v.  Stow,  Ch.  213  ;  Same 
v.  Bailey,  Ch.  213;  Same  v.  Stevens,  Ch.  213;  Same  v. 
Smith,  Ch.  208;  Same  v.  Richards,  Ch.  143;  Same  v. 
M'Monagle,  Ch.  212;  Same©.  Ross,  Ch.  213;  Same  v. 
Ward,  Ch.  212  ;  Same  v.  Knowlton,  2  Mass.  R.  530  ;  Same  v. 
Tibbetsjun.,  Ch.  204  ;  The  People  «.  Franklin,  Ch.  213  ; 
Same  v.  Kirley,  Ch,  218;  Same  v.  Pettit,  Ch.  204.  Being  an 
idle,  lewd,  disorderly  person  is  well.  2  Burr.  664,  Rex  v.  Boo- 
tie.   Stroke  laid  to  be  on  the  left  part  of  the  side  &c.  is  cer- 
tain enough.  2  Cro.  Hull's  case.  But  a  certain  part  of  the  water 
by  deft,  stopped  is  too  uncertain.  2  Cro.  324,  Rex  v.  Sorel. 

§  8.  Every  indictment  must  contain  a  complete  description  6  East,  244. 
of  such  facts  and  circumstances  as  constitute  the  crime,  with- 
out inconsistency  or  repugnancy  ;  but  except  technical  expres- 
sions words  are  to  be  taken  according  to  their  common  accep- 
tation. See  Surplusage,  Ch.  180,  a.  8;  also  Videlicet,  Ch. 
198,  a.  9. 

$  9.  Wherever  an  evil  intent  accompanying  an  act  is  neces-  «  East,  264, 
y  u  •       »u    •  '.     ?         ■      11       1  Rex  v.  Pbil- 

sary  to  constitute  such  act  a  crime,  the  intent  must  be  alleged  i;p3. 

in  the  indictment  and  proved,  though  enough  to  allege  it  in  its 
prefatory  part.  Bnt  where  the  act  is  itself  unlawful,  the  law 
infers  an  evil  intent,  and  to  allege  it  is  but  form  and  need  not 
be  proved  by  extrinsic  evidence.  (See  part  of  this  case,  Ch. 
204,  a.  6.)  The  first  case  is  where  the  act  is  in  itself  indif- 
ferent, but  becomes  criminal  if  done  with  a  particular  intent, 
there  this  intent  must  be  alleged,  for  the  law  will  not  imply  it. 
The  second  case  is  where  the  act  itself  is  unlawful,  there  if 
done  the  law  implies  a  criminal  intent,  and  the  proof  of  justi- 
fication or  excuse  lies  on  the  deft  In  fact  to  make  a  crime 
there  must  be  an  evil  intent  in  him  who  does  the  act,  and  this 
intent  must  appear  either:  1.  Where  the  law  implies  and 
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Ch.  218.  intends  it,  as  it  does  in  the  doing  of  an  act  in  itself  unlawful 
Art,  7.     and  criminal :  or  2.  This  intent  must  be  alleged  in  some  part 
V^Y"V»>  of  the  indictment ;  and  must  always  be  so  alleged  wherever 
the  act  in  itself  is  indifferent  and  not  criminal,  as  sending  a 
letter  to  one,  which  may  be  lawful  or  unlawful  according  as 
the  intent  and  purpose  is  of  him  who  sends  it ;  lawful  if  he 
sends  it  intending  to  preserve  the  peace  ;  unlawful  if  he  sends 
it  meaning  to  produce  a  duel. 
5D.fcK.fi07,     §  10.  In  an  indictment  against  a  public  officer  for  a  breach 
land*    °     °^  duty,  *l 's  sufficient  to  state  generally  in  the  indictment  he 
is  such  officer,  shewing  his  appointment. 

11.  When  a  duty  is  thrown  on  a  public  body,  consisting 
of  several  persons,  each  is  individually  liable  for  breach  of 
duty,  as  well  for  act  of  commission  as  omission. 

§  12.  In  an  indictment  against  a  servant  of  the  East  India 
Company  for  offences  in  India,  it  is  enough  to  charge  him  with 
a  wilful  breach  of  duty,  without  adding  it  was  corrupt. 

^13.  In  an  indictment  against  an  officer  for  disobedience 
of  orders,  it  is  not  necessary  to  aver  that  the  orders  have  not 
been  revoked,  or  that  they  are  in  force. 

§  14.  Where  a  public  officer  is  charged  with  a  breach  of 
duty,  which  duty  arises  from  certain  acts  within  the  limits  of 
his  government,  it  is  not  necessary  to  aver  in  an  indictment 
against  him,  that  he  had  notice  of  those  acts  ;  he  is  presumed 
from  his  situation  to  know  them. 

§  15.  Time  and  place  must  be  added  to  every  material 
fact  in  an  indictment. 

$  16.  But  a  charge  in  an  indictment  against  an  officer,  of 
a  breach  of  orders  in  not  prosecuting  a  war  "  with  all  possible 
vigour  and  decision,"  is  too  uncertain,  even  though  the  charge 
be  made  in  the  very  words  of  the  order  given  to  him,  for  such 
a  charge  communicates  no  intelligence  to  the  deft.    It  is  im- 
possible, said  Lord  Kenyon,  on  this  eleventh  count,  taking  it 
alone,  (and  we  must  take  it  alone  for  this  purpose)  to  divine 
what  is  meant  to  be  proved.    The  deft,  was  one  of  the  coun- 
cil at  Madras,  and  the  charges  against  him  were  for  breach  of 
duty  as  one  of  that  council,  yet  those  acts  omitted  which  were 
the  ground  of  this  breach  of  duty  could  be  done  but  by  the 
whole  council.    The  principle  is  seen  in  the  eleventh  rule. 
6  D.  fc  E.         §  17.  In  stating  in  an  indictment  the  defts.  produced  a  cer- 
619,  Rt»x  v.    tain  certificate  in  evidence  which  is  false,  it  is  not  necessary 
al  aw  ey       to  aver  they  knew  it  was  false  at  the  time  of  their  Conspiracy : 
it  is  enough  that  for  such  purposes  they  agreed  to  certify  the 
fact  as  true,  without  knowing  it  was  so. 
1  Boa.  fc  P.       ^18.  If  a  statute  make  it  felony  to  endeavour  to  seduce  a 

r^FuUer  s0^'cr  or  SA^or  *rom  tne'r  ^uty>  m  an  indictment  on  such 
statute,  it  is  sufficient  to  charge  an  endeavour  to  seduce  &c., 
without  specifying  the  means  employed. 
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§  19.  And  when  the  deft,  is  charged  wilh  endeavouring  to  Cn.  218* 
incite  B  to  mutiny,  being  a  soldier,  the  deft's.  knowledge  of  Art.  7. 
B's  being  a  soldier  is  implied  ;  and  the  word,  avowedly,  in  v^^v-^y 
such  case  is  equivalent  to  scienter, 

20.  If  one  material  part  of  an  indictment  is  repugnant  to  Crown  C.  C. 

•  •      i      •  j«  120*  cites  2 

another,  the  whole  is  void.    As  if  the  indictment  charge  A  Hawk.  228 
with  forging  a  writing,  whereby  B  is  bound  to  C,  which  is  im-  22». 
possible  if  the  writing  be  forged,  or  if  the  indictment  be  for 
disseizing  A  of  lands,  when  it  appears  by  the  indictment  he 
never  had  a  freehold  whereof  he  could  be  disseized. 

§  21.  A  nolle  prosequi  entered  on  an  indictment  is  no  bar  2  Mas»-  R 
to  another  indictment  for  the  same  offence.  monweuTth*. 

§  22.  One  indicted  for  a  riot  and  assault,  if  acquitted  of  the  Wheeler 
riot  he  is  of  the  assault.  2  Sa,k-  593* 

§  23.  Every  indictment  must  ascertain  and  state  the  par-  3  Bac-  Ar- 
ticular offences,  otherwise  no  one  can  know  what  defence  to  10I< 
make  to  an  uncertain  charge,  nor  can  he  plead  it  in  bar  or 
abatement  to  a  subsequent  prosecution  ;  nor  can  it  appear  the 
facts  given  in  evidence  on  the  trial  on  only  a  loose  general 
accusation,  are  the  same  as  those  of  which  the  indictors  have 
accused  him  ;  nor  can  it  judicially  appear  to  the  court  what 
punishment  is  proper  for  an  offence  loosely  expressed  or  des- 
cribed ;  but  a  few  exceptions  exist  to  this  rule,  and  none  but 
to  avoid  much  prolixity. 

$  24.  It  is  not  necessary  in  an  indictment  for  receiving  J^-  J1  £^83, 
stolen  goods,  as  a  misdemeanor,  to  aver  the  principal  has  been  ter. 
before  convicted.    Such  a  fact  is  mere  matter  of  evidence  to 
be  proved  by  the  deft.    See  Commonwealth  v.  Andrews,  Ch.  ' 
214. 

25.  V%  et  armis.    Place  of  these  words  is  supplied  in  Cra  J»°»- 

•  .  •  '  3-45  Cram 

rescue,  by  the  word  rescusstt.    The  indictment  contained  |jngton'3 
neither  vi  et  armis  nor  manu  forti,  but  held  good,  as  the  word,  cw«. 
rescussit,  implied  it  was  done  with  force  ;  and  what  is  fairly 
implied  the  court  will  notice,  and  is  as  if  expressed.    So  are  R*7*^4'd 
implied  in  an  indictment  for  a  riot  in  the  words,  riotose  cepe-  yn 
runt,  fregerunt,  et  prostraverunt, — was  for  taking  away  two 
water  engines. 

§  26.  Forgery.    When  an  indictment  charges  a  forgery  East's  C.  L. 
committed  to  A's  prejudice  in  uttering  a  forged  bill  or  note,  ^v"ts(J  oi 
it  need  not  state  it  was  tendered  to  A,  nor  in  what  other  man- 
ner he  could  be  defrauded,  though  his  name  do  not  appear 
on  the  bill ;  for  that  is  matter  of  evidence. 

§  27.  Description  of  the  persons  defrauded  by  a  forgery.  East's  C.  L. 
Held,  an  indictment  stating  that  a  forged  order  was  directed  Lo^n**  * 
to  Messrs  Drummond  &,  Company  by  the  name  of  Drum- 
mond,  is  sufficiently  certain.  Objected  the  names  of  the  part- 
ners should  have  been  mentioned.    But  all  the  judges  held 
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Cu.  218.  the  indictment  good,  and  that  they  must  understand  the  words 
Art,  8.  as  every  body  understood  them. 
K^>tkJ  %  28.  Defts.  were  indicted  for  erecting  on  the  common 
16  Mass.  R.  highway  "  a  number  of  wooden  sheds  and  buildings  one  hun- 
240, 242,  dred  feet  m  length,  and  sixteen  feet  in  breadth,"  and  for  con- 
w°^ui°"  tinning  them  there  &c.  whereby  said  way  was  and  is  greatly 
Hall  &.  ai.     obstructed  &c.    Held,  the  way  was  described  well  enough  ; 

but  that  the  description  of  said  sheds  was  too  loose  in  not  stat- 
ing what  number.    Judgment  arrested. 
Art.  8.  Bad  language, 
2  Hale's  P.  C.     §  1.  Where  this  vitiates  the  indictment  or  not.  Regularly, 
ift>,  170.      bad  Latin  and  so  bad  English  does  not  vitiate  the  indictment,  if 
yet  it  be  reasonably  intelligible.    But  if  the  words  be  words 
of  art,  and  by  omission  or  displacing  of  letters  become  insigni- 
ficant, they  vitiate  the  indictment,  as  burgariter  for  burglari- 
ter,  feloniter  for  felonice,  murdredatrit  for  murdravit ;  but  6ur- 
gulariler  has  been  held  good.    So  if  they  make  the  indict- 
ment insensible  or  uncertain,  as  if  A  and  B  be  indicted  for 
stealing,  felon  ice  cepit  fee.  where  it  should  be  ceperunt,  it  shall 
be  quashed. 

4  Co.  4*.         §  2.  Indictment  for  murder,  and  stated  the  mortal  wound 
was  given  circiter  pectus,  and  adjudged  bad  and  uncertain. 

1  Ld.  Riyra.      So  if  an  indictment  use  a  word  that  does  not  exist  it  is  bad, 

2  l3.  Raym.      §  3.  The  deft,  was  indicted  for  being  a  common  scold,  and 

1094,  Queen  the  word,  rixa,  was  used  in  the  indictment ;  bad,  for  the  true 
».  Scofidd.    wofd  is  rixatriXu 

2  Ld.  Rafm.  §  4.  So  the  indictment  is  bad,  if  in  it  there  is  used  an  im- 
ShcariM1 *   ProPer  word,  coloris  broum  fyc,  speaking  of  cattle,  when  there 

might  have  been  a  proper  word  used,  as  fuscus  or  subniger. 

Thus  the  true  Latin  word  for  brown  being  omitted,  the  indict- 
Queen  v  '  ment  is  vitiated,  and  it  is  to  be  quashed.  So  the  indictment 
Frankiin.      shall  be  quashed  if  it  have  apprentice  for  apprenticing,  and 

labourer  in  addition  for  a  woman. 
Rex"  3091      ^  ^'  So  an  indictment  held  bad,  because  it  was  venerunt, 
George.       the  jury  in  the  preterperfect  instead  of  veniunt  in  the  present 

tense. 

Lofft,  785.  ^  6.  By  the  accidental  omission  of  a  letter  in  an  indictment 
a  sensible  word  is  made  insensible,  this  does  not  vitiate  the 
indictment,  though  in  the  very  gist  of  the  charge,  if  the  jury 
may  be  clear  of  the  meaning.  But  it  is  otherwise,  when  one 
word  having  a  meaning  in  the  place,  though  improper  and 
nonsensical  is  substituted  for  another,  as  a  word  having  a 
meaning  in  its  place,  is  not  to  be  rejected. 
2  Hale's  P.c.  Abbreviations  that  are  usual  are  allowable  in  indictments, 
l7°*  as  well  as  in  other  pleadings.  But  figures  to  express  numbers 
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arc  not  allowable  in  an  indictment ;  but  numbers  must  be  ex-  Ch.  218. 
pjessed  in  words.  Art.,  9. 

§  8.  As  to  form.    This  act  provides  that  in  any  inquisition  ^-v-\J 
or  indictment  the  words,  force  and  arm*,  are  not  necessary  he.  Kentucky 
and  that  "  no  indictment  for  high  treason,  misprison  of  trea- 
son,  murder,  or  other  felony,  or  offence  whatsoever,  shall  be  Virginia  law 
quashed  for  the  omission  of  any  parish,  town,  villa,  or  hamlet  revised,  s.  36, 
within  any  county"  in  the  State,  or  any  objection  after  convic-  37, 
tion  &c. 

Art.  9.  Name  and  addition  of  indictee.  §  1.  Indictments  in  4  Bi.  Com. 
this  respect  must  have  precise  and  sufficient  certainty.  gy3oi,3o2. 
statute  1  H.  V.  c.  5,  all  indictments  must  set  forth  the  Chris- 
tian name,  surname,  and  addition  of  the  estate,  degree,  mys-  0  HaJe,5  P  c 
tery,  town,  or  place,  and  the  county  of  the  offenders.    But  if  175, 176.— 
one  be  indicted  by  a  wrong  christian  name,  surname,  or  addi-  Crown  C.  c. 
tion,  and  he  pleads  not  guilty  or  answers  to  the  indictment  by  107- 
that  name,  he  is  estopped  to  plead  misnomer.    Hence,  he 
that  will  take  advantage  of  a  misnomer  of  his  christian  name, 
or  surname,  or  addition,  must  do  it  on  his  arraignment ;  and 
the  entry  must  be  special,  to  wit :  whereupon  comes  Robert 
Williams,  who  is  indicted  by  the  name  of  John  Williams,  and 
says,  that  whereas  in  the  indictment  it  is  supposed  that  one  John 
Williams  with  force  and  arms  committed  the  offence  &c, 
whereas  his  name  is  Robert  and  not  John  :  for  if  he  says  the 
aforesaid  John  comes,  he  concludes  himself  and  cannot  plead 
his  name  is  Robert.    The  best  way  is,  says  Lord  Hale,  to 
allow  the  misnomer,  and  then  the  grand  jury  may  immediately 
after  indict  him  according  to  the  name  he  gives  himself. 

^  2.  If  one  be  indicted  without  an  addition,  or  a  false  one,  JJJ^fp,r 
and  upon  that  indictment  is  outlawed,  he  may  avoid  the  out-  c  c  \^wn' 
lawry  by  a  writ  of  error. 

§3.  The  addition,  ought  to  be  to  the  deft's.  substantive  2  Hale's  p.  c. 
name,  not  to  the  alias  dictus  only.    And  according  to  some  J/J^^,  _ 
authorities  no  addition  is  necessary  to  the  name  under  the  Cro.^i.  683, 
alias  dictus;  and  it  also  by  some  is  said,  that  want  of  addition  caieof  Fuss, 
to  the  first  name  of  one  when  several  are  indicted  vitiates  the 
whole  ;  but  Hale  says,  it  shall  be  quashed  only  as  to  him  whose 
name  is  omitted,  for  they  are  in  law  as  several  indictments. 

What  are  good  additions  or  not,  or  doubtful.   See  Crown  4  Com.  IX 
C.  C.  108,  109,  and  many  authorities  there  cited.  A  reputed  ^^8Inst' 
degree  is  sufficient,  as  if  called  gentleman  when  in  fact  yeoman, 
but  not  yeoman,  merchant,  he.  when  in  fact  a  gentleman. 

An  indictment  against  inhabitants  of  a  town  for  not  repair-  £rown  c- c- 
ing  a  way,  is  good,  without  naming  each  person  in  certain.  4  com  i>. 

Addition  of  an  occupation,  as  grocer,  spinster,  he.,  is  good  ;  3?6  -2  Just, 
but  not  of  office,  as  it  is  uncertain  a  farmer,  butler,  servant.  G68'wy-670- 
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Ch.  218.  So  of  citizens,  for  it  does  not  shew  bis  degree  or  mystery ;  nor 
Art.  10.   of  heretic,  vagabond,  he — must  be  of  one's  highest  degree. 
^^tkj     Art.  10.  Time. 
2  Hale  s  P.       §  I.  The  day  and  year  of  the  fact  committed  must  be  in- 
— Cnwac.  serted  in  lne  indictment.    If  the  court  set  the  20th  of  May, 
c.  no.        and  the  indictment  lay  the  fact  the  10th  of  May  last  past,  it 
relates  to  the  day,  and  not  to  the  month  ;  so  for  the  words 
next  ensuing.    A  was  indicted  for  that  he  the  first  day  of 
May  &tc.  assaulted  B,  and  him  beat,  and  says  not  then  and 
there  ;  but  held  well,  for  the  vi  et  armw,  day  and  place  named 
in  the  beginning,  refer  to  all  the  ensuing  acts.    But  if  A  be 
indicted  for  that  he  the  first  day  of  May,  and  the  second  day 

of  May,  at  D  ,  assaulted  B,  and  then  and  there  feloniously 

took  a  certain  gown  from  him ;  this  indictment  is  bad,  for  it  is 
uncertain  to  which  the  felonious  taking  relates. 

c  178179       §  2*  ^Ut  m  a  caP'tal  case  in  favour  of  life,  there  must  be 
'     '  a  then  and  there  to  the  stroke,  or  to  the  robbery  &lc.  and  the 
day  and  place  of  the  assault  is  not  sufficient.    A  is  indicted 

for  that  he  the  first  day  of  May,  A.  D.  1 560,  at  C  ,  having 

a  sword  in  his  right  hand,  struck  B,  and  not  alleged  then  and 
there  struck  ;  this  indictment  was  quashed,  because  here  the 
day,  year,  and  place,  relate  only  to  the  having  the  sword,  and 
not  to  the  stroke. 

4  bi.  Com.  §  3.  The  time  must  be  laid  of  the  fact  committed,  but  in 
Sik3<'88~^-  general  it  is  not  material,  provided  it  be  laid  previous  to  the 
Co. El  739 —  finding  of  the  indictment ; — but  where  the  prosecution  is  limit- 

2  Inst.  318.—  e(j  to  a  certain  time,  the  time  may  be  material,  and  in  murder 

3  Inst  230  f  <• 

the  time  of  the  death  must  be  laid  within  a  year  and  day  after 

the  mortal  stroke  given. 
2  Hale's  P.  $  4.  Though  the  day  or  year  be  mistaken  in  the  indictment 
Mo(M4i^-  °^  felonv  or  treason,  yet  if  the  offence  was  committed  in  the 
2  Haw  P  C.  same  county,  though  at  another  time,  the  offender  ought  to  be 
HaleVP  C  *°unc*  Sm'tv  5  kul  if  there  be  any  forfeiture  of  land  &tc.  the 
3«i.— M'Nai-  jury  °f  tr'als  ought  to  find  the  true  time  of  the  offence  com- 
ly,  341, 342.  mitted.  And  if  one  be  indicted  not  according  to  the  true  time 

The'Rimr* v    °^  tne  ^act  comniitted,  and  acquitted,  and  is  indicted  again 
Vnne.-U*      for  the  same  offence,  and  according  to  the  true  time,  he  may 
Inst.  230.—    aver  it  to  be  the  same  felony,  and  plead  auterfoits  acquit. 
235a23«!~3  Wnere  the  time  of  the  day  is  material  to  ascertain  the  nature 
Bac.  Abr.  106.  of  the  offence,  it  mustlbe  alleged,  as  in  burglary,  "  in  the  night 
— lSalk.288.  time,"  "  or  such  a  day,  about  the  tenth  hour  in  the  night  of 
the  same  day."    If  the  offence  be  laid  on  a  dpy  impossible, 
or  on  a  day  that  makes  the  indictment  repugnant  to  itself,  or 
the  same  offence  on  different  days,  it  is  bad.    If  an  indict- 
ment charge  a  man  with  an  omission,  as  not  scouring  a  ditch, 
it  need  not  shew  any  time, 
fn  W"  C  °      ^  o.  A  mistake  in  not  laying  the  offence  on  the  very  same 
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day  on  which  it  is  afterwards  proved  upon  the  trial,  is  not  Ch.  218. 
material  upon  evidence.  Time  and  place  need  not  be  repeat-    *^r*-  IL 
ed  as  to  circumstances.  If  an  offence  be  laid  on  one  day,  and  ^-^v"^' 
proved  on  another,  a  party  interested  may  falsify  the  verdict  p 
as  to  time,  but  not  as  to  the  offence,  if  it  be  general,  guilty.  M'Kaiiy,344. 
3  Inst.  230 ;  Fost.  9. 

Art.  1 1 .    Place  or  venue, 

§  1 .  So  the  town  and  county  &c.  in  which  the  crime  is  2  Hale's  P. 
committed  must  be  expressed  in  the  indictment.    The  place  L 
must  usually  be  ascertained  by  naming  the  township  in  which  282.-4  Bi. 
Che  fact  was  committed,  though  in  general  the  place  is  not  Com.  301, 
material,  if  laid  to  be  within  the  jurisdiction  of  the  court ;  ^J12^!^*1* 
where  the  time  must  be  repeated  on  the  several  acts  done  by  Hale's  P.  c. 
the  word  then,  regularly  the  place  must  be  repeated  by  the  180.— Re- 
word there.  If  there  be  before  only  the  county  in  the  margin,  l^ihde'sP. 

at  D  in  the  county  aforesaid,  is  good,  and  relates  to  that  C.291. — Cro. 

in  the  margin  ;  but  if  there  be  one  in  the  margin,  and  another  J3^-^ 
named  before  in  the  indictment ;  at  D  in  the  county  afore- 
said is  bad,  for  the  uncertainty  to  which  it  relates.    Place  of 
the  stroke  and  death  must  be  expressly  laid  in  the  county. 
3  P.  W.  439. 

^  2.  And  it  is  a  good  exception  to  an  indictment  that  it  2  Haw.  P.  C. 
does  not  appear  in  it  that  the  offence  was  committed  in  the  jfjf^J^t? 
county.    If  a  fact  done  in  one  county  be  a  nusance  in  another,  9iotcr!sp 
it  may  be  indicted  in  either.    So  if  A  steal  goods  in  one  *■  Verrai  — 
county,  and  carry  them  into  another,  he  may  be  indicted  in  ^u^ons  *• 
either,  for  it  is  theft  wherever  he  carries  the  goods. 

§  3.  If  an  offence  be  laid  at  the  parish  aforesaid,  and  no  6  d  &  E. 
parish  is  before  mentioned,  it  is  bad.  Matthews* 

$  4.  A  servant  received  his  master's  money  in  the  county  3  gos 

of  A  ,  and  then  denied  to  account  for  it  in  the  county  of  596,  Rex  v. 

B  ,  where  he  was  called  upon  to  account ;  held,  he  was  m*&~~345 

indictable  in  the  county  of  B  ,  for  there  is  no  evidence  he    1  *  y> 

converted  the  money  to  his  own  use  but  in  that  county.  But 
where  the  place  is  a  part  of  the  description. 

$  5.  Munton  was  a  government  store-keeper  in  Antigua,  «  Eaat,  690, 
and  when  resident  there,  transmitted  false  vouchers  to  his  *f*  a'd!'* 
agent  in  London,  and  by  him  were  delivered  at  the  custom-  1793.— 1 
bouse  in  London,  the  agent  not  knowing  they  were  false.  |JurJ*  jT^jjT" 
Munton  was  indicted  in  London,  and  convicted.  On  the  same  L<  M6.— 2" 
principle  where  one  employs  an  idiot,  who  is  an  unconscious  Haw.  P.  C. 
instrument  of  the  crime,  to  murder  another,  the  procurer,  ^JJ^, 
though  absent  at  the  time  of  the  act  done,  is  a  principal.    In-  case, 
dictmeut  for  an  escape,  place  of  arrest  must  be  laid.  Cro. 
El.  200. 

§  6.  As  to  stealing  a  horse  in  one  State  and  carrying  him  into  2  Johns.  R. 
another,  see  the  People  v.  Gardner,  and  the  same  t>.  Schenck.  477* 
vol.  vii.  35 
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Ch.  218.  Must  be  indicted  in  the  State  in  which  he  stole  the  horse. 
Art,  12.   A  robs  and  steals  in  the  county  of  B       ,  and  carries  the 
v-^v-^^  goods  into  the  county  of  C       ,  may  be  indicted  there  for 
4 Com  D. 378.  ^e  theft,  not  for  the  robbery. 

Mass.  Act  This  act  provides,  if  one  be  feloniously  stricken  or  poisoned 
Feb.i5,n»6.  in  one  county  in  this  Commonwealth,  and  die  of  the  same 
stroke,  poisoning,  or  injury,  in  another  county  thereof;  an 
indictment  found  in  the  latter  is  valid.  And  if  feloniously 
stricken  &c.  on  the  high  seas,  and  die  in  one  of  said  counties, 
the  offender  may  be  indicted  in  the  county  where  the  death 
happens.  In  capital  offences  the  prisoner  may  peremptorily 
challenge  twenty  jurors. 

Art.  12.  Description  of  the  person  killed  fyc. 
a  Hale's  P.  §  1-  An  indictment  for  the  murder  of  a  certain  person  un- 
C.  181.  known,  is  good.  So  for  stealing  the  goods  of  a  certain  person 
unknown,  is  good.  So  for  an  assault  on  one  unknown ;  and 
if  the  party  be  convicted  or  acquitted,  and  afterwards  in- 
dicted for  the  murder  of  such  a  person,  by  name,  he  may 
plead  the  former  conviction  or  acquittal,  and  aver  it  to  be  the 
same  person.  There  is  no  need  of  an  addition  of  the  person 
murdered  or  robbed  &c.  though  if  there  be  several  of  the 
same  name,  it  may  be  convenient  to  state  an  addition  by  way 
of  distinction. 

a  Hale's  P.       §  2.  Goods  ttofen  &c.    If  the  goods  of  a  parish  church  be 
C  181.        stolen,  the  indictment  shall  be  the  goods  of  the  parishioners  of 
S.  in  the  custody  of  the  guardians  of  &c. 

2  Hale's  P.  §  3.  If  A  have  goods  as  the  executor  of  B,  and  these  be 
C  181.        stolen,  the  goods  of  B,  the  testator,  in  the  custody  of  A,  his 

executor,  or  generally,  "  the  goods  of  bim  the  said  A,"  is  a 
good  description.  The  indictment  must  suppose  the  winding- 
sheet  stolen,  the  goods  of  the  executor  or  administrator. 

3  Hale's  P.  $  4*  ^  deliver  goods  to  B,  a  common  carrier,  and  he  is 
c.  lbi.        robbed,  the  indictment  may  suppose  them  the  goods  of  A  or 

the  goods  of  B,  at  election ;  for  B  has  a  kind  of  special  pro- 
perty in  them,  because  chargeable  for  them  to  A. 
2  Hale's  P.       $  ^°  An  indictment  was  quashed,  because  it  was  alleged 
C.  182.        the  deft,  feloniously  took  a  certain  piece  of  cloth  of  one  J. 

S.  but  did  not  allege  it  was  of  the  goods  and  chattels  of 
J.  S. 

9  Hale  s  P.  $  6.  So  an  indictment  was  held  bad,  because  it  alleged  the 
C 182.        <jeft>  8t0]e  tj,e  goods  of  B,  without  shewing  what  in  certain, 

as  one  horse,  one  ox,  &c. — Same,  that  he  stole  sheep,  without 

expressing  the  number. 
2  Hale's  P.       $  7.  So  the  value  of  the  thing  is  usually  expressed  ;  but  if 
C  182, 183.  one  va]ue  oe  added  to  several  articles,  it  is  good,  though  most 

correct  to  add  a  value  to  each  article  ; — good,  if  convicted  of 

the  whole,— but  if  convicted  of  part,  quare.   Indictment  for 
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stealing  twenty  sheep,  ewes  and  lambs,  is  bad,  because  it  does  Ch.  218. 
not  distinguish  how  many  of  each; — but  twenty  sheep  gener-  Art.  13. 
ally  is  good.  V-^v*xJ 
8.  Generally  the  indictment  ought  to  state  the  particulars  Crown  c.  c. 
that  constitute  the  crime,  and  not  charge  one  as  a  common  1,2» 118- 
cbampertor,  conspirator,  ©tc.    But  there  are  exceptions,  as 
one  may  be  indicted  as  a  common  barrator,  disturber  of  the 
peace,  a  tower  of  strife,  and  a  common  scold,  these  words 
having  acquired  a  technical  meaning.    In  these  cases  indict- 
ments are  good  without  stating  particulars ;  but  generally  a 
bill  of  particulars  ought  to  be  6 led. 
Art.  13.    Technical  words. 

$  1 .  In  some  cases  words  of  art  must,  and  in  all  cases  the  4  Bl.  Com. 
offence  itself  must  be  clearly  stated,  and  with  certainty.    An  902- 
indictment  against  A  for  feloniously  leading  away  a  horse, 
without  saying  cepit  et  abduxit,  is  bad,  for  he  might  have  the  c*i&4*P 
horse  by  bailment.    So  that  the  deft,  feloniously  and  carnally 
knew,  without  the  word,  ravished,  is  bad,  though  it  concludes 
against  the  form  of  the  statute.    So  dedit  mortalem  plagam, 
without  the  word,  per  cuss  it,  is  bad.    So  in  burglary  it  must 
be  alleged,  broke  and  entered;  and  feloniously  and  burgla- 
riously.   And  every  indictment  of  felony  must  allege  the  fact 
was  feloniously  done ;— of  treason,  treasonably  and  against 
his  allegiance.    A  was  indicted,  and  it  was  alleged  he  stole  a 
horse,  and  held  only  a  trespass,  for  want  of  the  word,  felo- 
niously. 

$  2.  Some  words  of  art  cannot  be  supplied  ;  as  in  murder,  ^  Bl-  Com. 
that  he  of  malice  aforethought  did  murder ;  in  larceny,  felo-  Hale's  P.  C. 
niously  took  and  carried  away.    In  murder,  the  length  and  185,  186. — 
depth  of  the  wound  must  be  expressed,  that  the  court  may  r^?/",?: 

•  i       «  i  i  i       i         •  .  '   113. 114,  1 

see  it  was  mortal.  In  murder  and  manslaughter  it  must  be 
stated  with  what  weapon  the  fact  was  done,  and  how ;  but  if 
laid  to  be  done  with  one  kind  of  weapon,  and  another  is 
proved,  the  indictment  is  supported  ;  but  not  if  one  kind  of 
death  be  laid  and  another  proved,  as  death  laid  by  poisoning, 
and  death  by  shooting  is  proved,  the  indictmeet  is  not  sup- 
ported. Must  shew  in  which  hand  he  held  the  sword ;  but 
not  essential  to  lay  the  value  of  the  weapon.  Ought  to  state 
particularly  on  what  part  of  the  body  the  wound  was  inflicted. 
If  a  wound  be  laid  in  one  part,  and  another  kind  of  wound  be 
proved  in  another  part,  yet  the  indictment  is  supported. 
Though  usual,  it  is  not  necessary,  to  allege  the  party  stricken 
was  in  the  peace  of  God,  and  of  the  king.  It  is  material 
to  allege  the  party  wounded  died  of  the  wound,  and  the  time 
and  place,  as  well  of  the  death,  as  of  the  wound  given.  In- 
dictment for  prison  breach  must  shew  the  cause  of  imprison- 
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Ch. 218.  §  3.  In  an  indictment  for  forgery,  "received,"  written  for 
Art.  14.  "  receiv'd,"  is  not  a  material  variance.  4  Com.  D.  383, 
V^"v^y  Hart's  case. 

1  Caine's  R       Indictment  for  a  second  offence,  must  state  the  record 

of  the  first,  and  conviction,  if  the  punishment  be  increased. 
The  People  v.  Young, 
j  Caines'  R.      §  4.  So  an  indictment  against  an  attorney  for  extortion, 
must  state  the  fees  legally  due  to  him,  and  the  excess,  specifi- 
cally.   The  People  v.  Rust. 

Art.  14.  Contra  formam  statuti. 

In  regard  to  this  part  of  an  indictment  many  cases  have 
been  noticed  in  the  four  preceding  chapters. 

2  Hal.  P.  C.  %  !•  A  few  cases  will  here  be  stated.  A  public  statute 
172,  173.      need  not  be  pleaded,  but  it  is  sufficient  to  conclude  against 

the  form  of  the  statute  in  such  case  made  and  provided  ;  for 
the  court  will  take  notice  of  a  general  statute.  If  a  public 
statute  be  misrecited  in  an  indictment,  and  concludes  against 
the  form  of  the  statute  aforesaid,  it  is  fatal ;  but  if  it  conclude 
generally,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  it  is  good  ;  for  the  court  will  take  notice  of  the 
true  stdtute,  and  reject  the  misrecital  as  surplusage.  A  stat- 
ute continued  is  one  and  the  same  statute  ;  so  even  if  revised. 
2  Hal.  P.  C.       Contra  pacetn.    Every  offence  against  the  statute  is  against 

627      SaTk  *e  Peace»  anc*  ougul  to  De  so  la'd»  an^  ls  Dad  without  it ;  but 
381— 4 Com.  an  indictment  need  not  conclude  against  the  crown  and  dig- 
D.  384.        nity  of  the  king,  though  usual.    Contra  pacem  not  essential 
as  to  a  nonfeasance  ;  but  is  if  an  unqualified  person  exercise 
a  trade  ;  6  Mod.  128  ;  is  in  barratry.    Cro.  Jam.  527. 

2  Hal.  p  c.  ^  an  °ffence  De  newly  created,  and  made  an  offence  of  a 
189, 19i),  191.  higher  nature,  by  statute,  the  indictment  must  conclude  against 
134  Snotei         ^or,n  °f  lne  statute*  as  for  buggery,  or  rape,  which  before 

West.  2,  was  a  trespass,  yet  being  made  felony  by  statute,  the 
indictment  ought  to  concludge  against  the  form  of  the  statute. 
But  if  an  offence  were  felony  at  common  law,  and  a  special 
statute  ousts  the  offender  of  some  benefit,  (the  common  law 
allowed  him,)  when  circumstances  are  in  the  facts,  though  the 
body  of  such  indictment  must  express  the  circumstances  ac- 
cording as  they  are  prescribed  in  the  statute,  yet  the  indict- 
AnddD.bE.  ment  must  not  conclude  contra  formam  statuti  ;  but  yet  such 
Mathcwi C  concms'on  13  on'y  surplusage.  If  an  offence  be  at  common 
law,  and  also  prohibited  by  statute,  the  indictment  may  con- 
clude contra  formam  statuti. 

3  Bac  Abr.       $  2.  If  an  offence  be  only  by  statute,  no  judgment  can  be 

t1 4r~%^Ul  S*ven  on  an  indictment  which  does  not  conclude  against  the 

p.  c  130.  form  of  the  sUtute 

2  Hal.  P.  C.  §  3.  If  a  man  be  indicted  for  an  offence,  which  was  at 

M  Na'ny  339  common  *aw»  an<*  cowhides  contra  formam  statuti,  but  in 
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truth  it  is  not  brought  by  the  indictment  within  the  statute,  it  Cu.  218. 
shall  be  quashed.    If  an  offence  be  at  common  law,  also  pro-   Art.  14. 
hibited  by  statute  with  a  corporeal  or  other  penalty,  yet  it  v^v^/ 
seems  the  party  may  be  indicted,  at  common  law,  and  then 
though  it  conclude  not  contra  formam  statuti,  it  stands  as  an 
indictment  at  common  law,  and  can  recover  only  the  common 
law  penalty,  as  in  riots,  &c. 

$  4.  A  power  is  granted  by  statute,  and  the  execution  of  Dou«l.  441, 
the  power  is  obstructed  ;  and  if  this  obstruction  be  indicted,  it  4^[^tx  *' 
must  be  at  common  law,  and  the  indictment  must  not  conclude 
contra  formam  statuti  ;  but  must  so  conclude  if  for  an  offence 
created  by  statute. 

$  5.  This  indictment  for  using  a  trade  was  quashed,  because  3  Salk.  190, 
it  did  not  conclude  contra  pacem.  Lane"  1 

§  6.  Every  indictment  lor  a  positive  offence  must  charge  it  2  Ld.  Raym. 
to  have  been  contra  pacem.  1034. 

§  7.   Contra  formam  statuti  aids  any  uncertainty  not  ma-  4  Com.  D. 
terial.  382- 

§  8.  Contra  formam  statuti  is  not  necessary  where  the  of-  4  Com.  D. 
fence  is  at  common  law,  and  the  statute  adds  only  a  penalty.  88l« — Sa,k* 

J 9.    Contra  formam  statuti.    An  indictment  so  formed,  J^'  E,  ^ 
on  a  statute,  as  on  5  Ed.  VI.  c.  4,  for  drawing  his  dagger  Penhallo*. 
&c.,  and  not  well  laid  to  bring  the  case  within  the  statute,  is  J}.8^,,0'1^ 
void  ;  and  there  can  be  no  judgment,  at  common  law,  the  in-      a  y> 
dictment  being  on  the  statute,  is  void  at  common  law. 

$  10.   So  one  was  indicted  on  8  H.  VI.,  as  to  disseizins,  Cro.  El.  231, 
Stc.,  and  the  statute  was  misrecited,  so  the  indictment  as  on  JJ2',  °^ 
the  statute  ;  punishment  moved  for,  at  common  law,  as  for  an  (197. — Cro! 
entry  &ic.  into  the  land  ;  but  denied  bv  the  court.  "  for  the  in-  ^ar- 465- — 1 
dictment  beginning  with  the  statute  of  8  H.  VI.,  and  conclud-  Bennet  v. 
ing  contra  formam  statuti,  this  can  have  no  relation  to  any  of-  Talbot, 
fence  except  upon  this  statute." 

§  11.  If  a  statute  adds  a  new  penalty  to  an  offence  at  com-  1  Sannd.  134, 
mon  law,  and  the  indictment  concludes  against  the  form  of  the  "JV*8*:" 
statute,  but  does  not  bring  the  offence  within  it,  it  is  good  at  ^Dougl'.340' 
common  law,  and  the  words,  against  the  form  of  the  statute,  441, 446. 
shall  be  rejected  ;  but  then  it  is  conceived  only  the  common 
law  punishment  can  be  inflicted. 

%  12.  If  an  offence  be  created  by  statute,  in  an  indictment  11  Ma*?.  R. 
for  it,  it  is  not  sufficient  to  allege  the  same  to  have  been  com-  279, 281, 
mined  against  the  law  in  such  case  provided ;  but  it  must,  WeaJth°rD 
against  the  form  of  the  statute  in  such  cases  made  and  pro-  Stockbridgc. 
vided.    See  Commonwealth  v.  Springfield. 

§  13    If  persons  be  indicted  specially  on  the  statute  of  M'JV«ly,340, 
stabbing,  and  the  evidence  be  not  sufficient  to  bring  them  with-  .TIV.  ^*e. 
in  the  statute,  they  may  be  found  guilty  of  tnansiaugbtcr  at  Sayer, 
common  law,  and  the  words,  contra  formam  statuti,  be  rejected 
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Ch.  218.  as  senseless,  where  the  offence  is  committed  at  common  law. 
AH.  15.   2  Keb.  128. 

v-^*v-^     Abt.  15.  Other  points  relative  to. 

noTom  $  lt  Tne  deft*  was  indicted  for  corruptly  taking  and  re- 
mon wealth ».  ceiving  usury.  And  the  court  held,  that  after  an  indictment 
smith,  had  been  received  and  filed  by  the  court,  no  objection  of  an 
irregularity  in  impannelling  the  grand  jury,  can  be  receiv- 
ed as  a  plea  to  such  indictment.  Quakers  are  capable  of 
serving  as  grand  jurors.  The  objection  to  the  regularity  of 
the  grand  jury  was,  that  one  of  them  was  a  quaker,  and  this 
was  pleaded  in  abatement  after  the  bill  found ;  and  that  he 
did  not  take  the  oath  required  by  law.  The  replication  to 
this  plea  was,  that  besides  him  there  were  nineteen  grand  ju- 
rors, and  concurred  in  finding  the  bill.  To  this  replication 
the  deft,  demurred.  This  decision  as  to  quakers  was  founded 
on  a  late  statute. 

Mas*.  Act,        §  2.  By  the  4th  section  of  this  act  neglect  in  putting  up 

1796. W'      6mde  P°818  m  tne  several  towns  in  the  Commonwealth,  is 

made  an  indictable  offence.    Maine  act,  cb.  120. 
Man.  Act,        §  3.  By  this  act,  if  any  person  "  wilfully  and  corruptly  de- 
FeMahi«,Act  raan^  anQ'  rece've  anv  greater  fee  or  fees,  for  any  of  the  ser- 
ch.  106*  °  '  v*ces  aforesaid,  (in  the  act,)  than  allowed  by  it,  be  forfeits  $30 

for  every  offence,  recoverable  on  indictment. 
S  Stra.  849,      §  4.  Indictment  of  one  as  a  calumniatrix  and  common  dis- 
Reir.Taylor  turDer  Qf  ibe  peace,  is  too  general  and  bad  ;  though  it  adds, 

ac  litas,  rixas%  et  pvgnas  movit  et  incitavit,  fyc» 
8  Ld  Raym.      §  5.  An  indictment  does  not  lie  against  a  person  for  en- 
*-  tertaiuing  vagrants  ;  nor  against  one  for  being  a  vagrant ;  but 
ai,6  cy       a  barrator,  or  common  scold,  is  indictable  by  general  words ; 

but  a  vagrant  may  be  bound  to  his  good  behaviour,  at  common 
law.  6  Mod.  240  ;  2  Stra.  1246,  Rex  v.  Cooper. 
Dougl.  240,  Another  indictment  pending  is  no  good  plea  to  a  second 
Rei  ».  Sirat- indictment  for  the  same  offence,  as  it  is  to  an  appeal  or 
iTte.-Foster,  9ui  tam  informations.  Nor  will  the  court  quash  an  indici- 
um, 106.  '  ment  on  the  prosecutor's  motion,  but  on  the  ground  of  insuf- 
ficiency. 

3  Salk.  187.  §  6.  Indictment  for  scolding  quashed,  because  not  said  to 
be  to  the  great  disturbance  of  the  peace,  nor  of  the  sub- 
jects, be. 

l  Salk.  385,  §7.  If  A  be  indicted  for  breaking  the  chamber  of  I,  in  the 
Regina  r.      house  of  James ,  evidence  it  was  in  the  house  of  Jamson  does 

rana*e'      not  maintain  the  indictment. 
Stra.  1286.—     $  8-  As  to  amendment  of  indictments,  see  Ch.  184,  Ch. 
icom.D.     185,  Ch.  193;  evidence  by  statute  in  some  criminal  cases, 
386  Ch.  91  ;  and  as  to  indictments,  at  common  law,  or  on  statutes, 

Ch.  196.  Quashing  an  indictment  on  motion  is  not  ex  dtbito 
justitug, — not  allowed  after  recognisance  forfeited. 
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^  9.  By  the  13th  section  of  this  act,  every  person  held  in  Ch.  218. 
prison  on  suspicion  of  having  committed  a  capital  crime,  is  to  Art,  15. 
be  bailed  or  discharged,  if  not  indicted  the  second  term  &c. ;  v«^»v*^/ 
and  shall  be  tried  the  6rst  term,  if  they  demand  it,  after  in-  ??as9; 

,       »       •      i  ,  »    '  .  ,  Mar  Jo,  liHo. 

dieted,  unless  tie  has  enticed  away  the  witnesses,  or  tney  are  —Maine  Act, 
prevented  attendance  by  some  inevitable  accident.  ch.  69,«.44. 

§  10.  An  acquittal  upon  an  insufficient  indictment  will  not  10  Mod  2ie. 
entitle  a  man  to  the  plea  of  auterfoits,  acquitted  to  another  in- 
dictment for  the  same  offence. 

$11.  Though  an  indictment  .may  be  good  for  stealing  the  8  Mod.  248. 
goods  of  one  unknown,  yet  it  must  be  proved  at  the  trial  they 
were  the  goods  of  some  one,  not  the  prisoner's,  otherwise  the 
law  presumes  them  to  be  his. 

§  12.  The  deft,  was  indicted  for  a  misdemeanor. .  Held,  8  East,  107, 
he  could  not  plead  over  to  the  charge,  after  a  plea  in  abate-  R**»«Gibaon. 
ment,  for  a  misnomer,  on  which  issue  was  taken,  and  found 
against  him  ;  the  offer  was,  to  plead  not  guilty  after  that  issue 
was  decided. 

§  13.  Variance  between  the  libel,  or  fact  laid,  and  the  one  M'Naiiy,252, 
proved.  Tenor  following,  means  an  exact  copy.    2  Haw.  P.  *l]^c*a± 
C.  ch.  56.    But  when  on  the  substance  is  set  forth  of  a  libel,  Ent.  we- 
lt is  enough  if  the  libel  be  proved  to  have  the  same  sense  as  gyer,  203, 
is  stated.   Id.    1  Stra.  816,  The  King  v.  Hale  ;  Queen  v.  ci^T" 
Drake,  Ch.  219,  a.  4,  s.  3 ;  Cro.  El.  224,  Ratcliff  v.  Shub-  Phil.  Ev.  174. 
ley  ;  Cro.  El.  503,  Blisset  v.  Johnson  ;  Sir  Ed.  Walgrave's  ^fii-fa™*89' 
case,  Hob.  272.    The  variance  is  fatal,  if  the  misplaced  Ogle  — Par- 
word,  as  "  air"  for  "  heir"  be  a  complete  word  in  itself,  kefs  case. — 
though  it  make  no  sense  as  it  stands ;  but  if  the  word  be  a  2Ld" Kavm. 
mutilated  one,  and  makes  no  other  word,  as  "  abbey"  (or  1515— Bal.* 
"  abby,"  is  the  same  sound  and  not  a  different  meaning.    So  S  p,.21¥5^r 

0  «   1        1       «  .  ,°t.         Douel.  193, 

aegrave  one,  and  the  other  oeagrave,  no  variance  ;  held,  on  The  King*, 
the  issue  of  nul  tiel  record.   2  Stra.  889  ;  1  Stra.  201,  231,  May  —  Same 
232,  several  cases;  and  Ch.  219,  a.  4,  s.  3  ;  2  Salk.  6<>0,  *,t};&  ^ 
661,  Queen  v.  Drake,  nor  for  not ;  Hutton,  56  ;  Cro.  Jam.  —  Foster',210. 
133,  Parker's  case,  in  reciting  5  El.  of  perjury,  admitteret  — 1  H«'«» p- 
recited  for  admittere,  variance  fatal ;  Cowp.  229,  230,  Rex  v.  ^j111*  ll6' 
Beach.    Indictment  for  perjury,  variance  in  the  word  under- 
tood  for  understood,  not  material ;  but  so  held  after  the  jury 
read  under  tood,  understood.    Indictment  for  perjury  ;  held, 
the  words,  "  in  manner  and  form  following,  that  is  to 
say,"  do  not  bind  the  party  to  recite  the  instrument  &c.  ver- 
batim, nor  render  mere  formal  omissions,  or  mistakes,  fatal. 
A  word  mis-spelt  does  not  vitiate,  if  it  remain  the  same  word, 
and  is  not  made  another  word,  as  "  receiv'oV*  for  "  received.*1 
Dougl.  97.    The  word  aforesaid,  relating  to  a  statute  &c, 
ties  the  party  down  to  an  exact  recital.    5  Johns.  R.  1  ;  10 
do.  443. 
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Ch.  219.     $  14.  No  material  variance,  where  assaulting  and  striking  is 
Art.  1.    alleged,  and  assaulting  and  beating  is  proved  in  the  warrant. 

An  insensible  or  nonsensical  word  inserted  in  the  declaration, 
setting  out  a  writing  may  be  rejected  as  surplusage.  5  Taun. 
R.  187. 


CHAPTER  CCXIX. 


PLEADINGS  IN  INFORMATIONS. 


Art.  I.  General  principles. 

^  1 .  Informations  are  of  three  kinds  :  1 .  Informations  out 
tarn,  see  Ch.  143,  some  cases  stated  in  prior  chapters  ^.In- 
formations quo  warranto ;  these  have  been  considered  Ch. 
186  :  and  3.  Informations  generally.  In  informations,  the 
malfeasance  is  several  as  well  as  joint,  and  each  of  several 
defts.  informed  against  may  incur  a  forfeiture  in  proportion  to 
his  offence.  Ch.  148,  Ch.  153.  Several  general  principles, 
in  regard  to  them,  are  stated,  Ch.  193,  a.  33.  Especially,  in- 
formations by  our  constitutional  laws  are,  in  all  cases,  confin- 
ed to  mere  misdemeanors.  By  the  constitutions  of  individu- 
al States,  and  by  an  amendment  to  the  constitution  of  the 
United  States,  they  cannot  be  used  where  either  capital  or  in- 
famous punishment  is  inflicted.  Informations,  mere  inquests 
of  office,  have  been  considered. 

§  2.  Having  already  considered  so  many  branches  of  infor- 
mations ;  and  these  being  thus  limited  to  mere  misdemeanors, 
and  to  offences,  none  of  which  can  be  capitally  or  infamously 
punished,  or,  in  other  words,  to  offences  punished  by  fines,  or, 
at  most,  common  imprisonments,  it  will  not  be  necessary  here 
to  treat  of  informations  very  largely. 
Cown.  672  to     %  3*  The  essential  parts  of  an  information  appear  in  this 
689,  Rex  r     great  case  for  seditious  words  uttered  by  Home.    It  gives 
1777  B'  A  °        court  t0  understand,  and  De  informed,  that  John  Home,  of 
&c.,  being  a  wicked,  malicious,  seditious,  and  ill  disposed  per- 
son, and  being  greatly  disaffected  to  the  king  &c.,  and  to  his 
government  &tc.,  and  wickedly,  maliciously,  and  seditiously, 
intending  &tc,  to  stir  up  and  excite  seditions  &c.,  and  to  alien- 
ate &c.,  their  affections,  fidelity,  and  allegiance,  &c.  and  to, 
insinuate,  and  cause  to  be  believed,  that  divers  of  the  king's 
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innocent  and  deserving  subjects,  had  been  inhumanly  mur-  Ch.  219. 
dered  by  his  majesty's  troops  in  the  Province  of  Massachu-  ^rt.l. 
setts  Bay,  in  New  England,  in  America,  belonging  to  the  v^-v-w^ 
crown  of  Great  Britain,  and  unlawfully  and  wickedly,  to  se- 
duce and  encourage  the  said  majesty's  subjects,  in  said  Pro- 
vince, to  resist  and  oppose  his  majesty's  government,  on  (June 
8,  1775,)  at  ,  with  force  and  arms,  wickedly,  mali- 
ciously, and  seditiously,  did  write  and  publish,  and  cause  and 
procure  to  be  written  and  published,  a  certain  false,  wicked, 
malicious,  scandalous,  and  seditious  libel,  of  and  concerning 
his  said  majesty's  government,  and  the  employment  of  his 
troops,  according  to  the  tenor  and  effect  following  :  "  King's 
Arms  Tavern,  Cornhill,  June  7,  1775.  At  a  special  meeting 
this  day  of  several  members  of  the  Constitutional  Society, 
during  an  adjournment,  a  gentleman  proposed  that  a  subscrip- 
tion should  be  immediately  entered  into,  (by  such  of  the 
members  present,  who  might  approve  the  purpose^  for  rais- 
ing the  sum  of  £100,  to  be  applied  to  the  relief  ot  the  wid- 
ows, orphans,  and  aged  parents,  of  our  beloved  American  fel- 
low subjects,  who,  faithful  to  the  character  of  Englishmen, 
preferring  death  to  slavery,  were  for  that  reason  only  inhu- 
manely murdered  by  the  king's  (meaning  his  said  majesty's) 
troops,  at  or  near  Lexington  and  Concord,  in  the  Province  of 
&c..  on  the  I9tb  day  of  last  April ;  which  sum  being  imme- 
diately collected,  it  was  thereupon  resolved,  that  Mr.  Home, 
(meaning  himself,  said  John  Home,)  do  pay,  to-morrow,  into 
the  hands  of  &c.,  on  account  of  Dr.  Franklin,  the  said  sum 
of  £100,  and  that  Dr.  Franklin  be  requested  to  apply  the 
same  to  the  above  purpose.  John  Horne." 

(Meaning  himself,  the  said  John  Home.)  In  contempt  of  our 
said  lord,  the  king,  in  open  violation  of  the  laws  of  this  king- 
dom, to  the  evil  and  pernicious  example  of  all  others  in  the 
like  cases  offending,  and  also  against  the  peace  &c.  Many 
other  counts  were  added.  This  information  contains  general- 
ly the  outlines  of  every  information  ;  but,  as  in  the  cases  of 
indictments,  the  description,  the  particular  crime  charged,  is 
varied  according  to  the  special  case,  and  often  so  may  be  the 
introductory  part. 

The  court  and  House  of  Lords  held,  that  the  above  infor- 
mation was  well  drawn  ;  and  that  the  words,  "  of  and  con- 
cerning,1* were  a  sufficient  introduction  of  the  matter  contain- 
ed in  the  libel,  and  a  sufficient  averment  that  it  was  written 
u  of  and  concerning  the  king's  government,  and  the  employ- 
ment of  his  troops."  It  was  stated  in  this  case,  by  the  court, 
that "  it  is  the  duty  of  the  jury  to  construe  plain  words,  and  clear 
allusions  to  matters  of  universal  notoriety,  according  to  their  ob- 
vious meaning,  and  as  every  body  eke  who  reads  must  un- 

vol.  vn.  36 
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r.  219.  derstand  them."  And  the  deft,  must  prove  they  were  "  used 
rt.  I .    in  a  different  or  in  a  qualified  sense     "  if  no  such  evidence 


Ch. 
Art. 

is  given,  the  natural  interpretation  of  the  words,  and  the  ob- 
The  words  of  vious  meaning  to  every  man's  understanding,  must  prevail." 
howexen'^  And  " tne  niilitary  department  is  one  branch  of  the  govern- 
tiai,  4  Maule  ment ;"  then  to  charge  the  military  with  criminal  conduct  is 
fc  S.  163.      t0  c|large  tne  government  &c.    Another  rule  admitted,  that 
"  evidence  is  not  to  supply  any  defect  in  an  information." 
See  Inuendo.  And  "the  court  and  jury  must  understand  the  re- 
cord as  the  rest  of  mankind  do."  And  the  king's  troops  "can 
be  employed,  as  troops,  by  the  act  of  government  only."  If 
they  act  as  individuals  they  are  not  employed  as  his  troops. 
4  Bl.  Com.       §  4.  It  has  been  stated,  that  compounding  information  upon 
penal  statutes,  is  an  offence  in  criminal  cases,  and  also  it  is  said  of 
an  equivocal  nature,  an  additional  misdemeanor  against  public 
justice,  by  contributing  to  make  the  laws  odious  to  the  people. 

§  5.  It  has  been  observed,  some  informations  are,  in  fact, 
qui  tarn,  partly  at  the  suit  of  the  king,  and  partly  at  the  suit  of 
the  subject,  as  is  usually  the  case  where  the  fine  or  penalty  is 
to  be  divided  between  the  public  and  the  informer  or  prose- 
cutor ;  and  that  informations  also  are  general,  strictly  at  the 
suit  of  the  public  alone,  and  also  in  name  at  the  suit  of  the 
public  alone,  but  yet  carried  on  at  the  relation  of  some  pri- 
vate person  or  common  informer.  There  are  several  dis- 
tinctions in  England  as  to  informations,  which  do  not  exist 
here,  and  in  that  country  they  may  be  filed  for  many  high  of- 
fences, infamously  punished  ;  but  not  as  to  any  here  so  pun- 
ished ;  and  they  seem  there  to  be  allowed  on  account  of  some 
enormous  misdemeanors,  as  to  the  prosecution  of  which  any 
delay  is  dangerous ;  but  no  such  reason  is  know  n  in  our 
practice,  for  extending  the  use  of  informations,  which  bring 
persons  to  the  bar  of  the  court  to  answer  for  crimes  at  the 
will  and  pleasure  of  the  Attorney  General,  or,  in  England,  in 
many  cases,  of  the  master  of  the  crown  office  ;  whereas,  on 
the  principles  of  indictments,  persons  cannot  be  brought  so  to 
answer  but  on  the  finding  of  a  grand  jury,  under  oath.  And 
there  can  be  no  doubt,  but  that  indictments,  generally,  are  far 
more  in  conformity  to  the  spirit  of  our  system  of  government 
and  laws,  than  informations  are  ;  hence,  in  Federal  proceed- 
ings, they  have  been  but  little  resorted  to,  and  but  rarely  used 
in  the  State  courts.  It  is  said  at  the  will  and  pleasure  of  the 
306lfi^m*  Attorney  General  &c.  for  it  is  stated  by  Blackstone  &c.  that 
Mod.  when  these  crown  officers  are  sufficiently  assured  that  a  man  has 

committed  a  gross  misdemeanor,  against  the  peace  of  the 
government,  they  are  at  liberty,  without  waiting  for  any  fur- 
ther intelligence,  to  file  informations  and  carry  on  prosecutions ; 
on  which  alone,  of  course,  the  accused  are  brought  to  answer 
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fo  the  offence  charged  in  the  information.  This  however  is  the  Ch.  219. 
principal  difference  ;  for  it  is  well  observed,  that  after  the  in-    Art.  2. 
formation  is  filed,  the  same  notice  is  given  to  the  deft.,  the  *^-v~w 
same  trial  by  jury  had,  the  same  pleas  allowed,  the  same 
judgment  given,  as  where  the  prosecution  is  by  indictment. 
But  this  was  never  the  case  in  the  court  of  Star-Chamber ; 
which  heard  and  decided  according  to  their  own  discretion,  on 
informations  filed. 

§  6.  "  Information  is  also  a  suit  for  recovering  monies,  or  3  gi.  Com, 
other  chattels,  or  for  obtaining  satisfaction  in  damages  for  any  261, 262. 
personal  wrong  committed  in  the  lands  or  possessions  of  the 
crown  ;"    here,  of  the  State  &c.     This  differs  materially 
from  an  information  for  a  public  offence. 

§  7.  There  are  also  informations  in  rem,  where  goods  are 
supposed  to  become  the  property  of  the  public,  and  no  one 
appears  to  claim  them  ;  as  wreck  &c.  seized  by  a  public  offi- 
cer for  public  use,  on  which  seizure  an  information  must  be 
filed,  and  notice  to  the  owner,  if  any  exist,  to  come  and  claim 
the  properly, — and  a  commission  of  appraisement  ought  usually 
to  issue.  See  Ch.  148,  Debt  for  Penalties,  Statutes  qui  tarn, 
&c.  where  the  principles  on  which  penalties  are  recovered  are 
largely  considered. 

S.  Though  an  information  is  often  a  suit  to  recover  a  fine  }  Com  j>, 
or  penalty,  yet  it  differs  materially,  in  some  respects,  from  an  316. 
action,  as  debt  &c.,  to  recover  the  same,  for  the  action  is  the 
informer's  action,  and  if  he  fails  he  must  pay  costs  to  the  deft. 
Pit.  may  be  non-suited,  and  the  Attorney  General  cannot  en- 
ter a  noli  prosequi,  but  for  the  king's,  or  state's,  part.  But 
otherwise  as  to  an  information.  So  the  action  against  several 
is  quasi  joint.  But  an  information,  on  penal  statutes,  for  for- 
feitures incurred  by  malfeasances  against  several,  charging 
them  as  several ;  as  Ch.  148,  Hill  &  ux.  v.  Davis  &  al.  exrs. 

Informations  on  Massachusetts  act  of  June  19,  1788,  how 
local,  &c.  see  Ch.  148. 

§  9.  Generally,  in  stating  offences  and  pleadings  in  infor- 
mations, the  same  rules  are  to  be  observed  as  in  cases  of  in- 
dictments. And  for  this  reason,  and  because  informations 
have  been  viewed  as  extraordinary  remedies,  we  find  not 
much  in  the  English  law  books,  and  but  little  in  our  own,  res- 
pecting them  especially,  except  those  qui  tarn,  and  those  in 
the  nature  of  a  quo  warranto,  a  species  of  suits  often  institu- 
ted to  settle  disputed  rights  among  individuals. 

Art.  2.  Where  an  information  lies. 

§  I .  For  oppression,  against  justices.   The  Court  of  King's  3  Barr.  1317, 

Bench  granted  an  information  "  against  the  defts.  as  justices  Rex  ».  Davis', 

of  the  peace  for  the  borough  of  Penryn,  for  refusing  to  grant  ^^Buts 

Burr.  663,  not  if  they  act  innocently.— For  libels,  see  Ch.  807 ;  and  Holt  on  Libels,  261, 
273. 
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Ch.  219.  licenses  to  the  publicans  who  voted  against  their  recommenda- 
Ari.  2.    tion  of  candidates  for  members  of  parliament  for  that  borough." 

They  had  acted  very  grossly,  having  previously  threatened  to 
ruin  these  people  by  not  granting  them  licenses,  if  they  voted 
against  the  candidates  these  justices  proposed  ;  and  after- 
wards did  actually  refuse  them  licenses  upon  that  account 
only.  And  Lord  Mansfield  said,  the  court  did  grant  this  in- 
formation against  the  justices,  not  for  merely  refusing  to  grant 
the  licenses  (which  tbey  had  a  discretion  to  grant  or  refuse, 
as  they  should  see  to  be  right  and  proper,)  "  but  for  the  cor- 
rupt motive  of  such  refusal ;  for  their  oppressive  and  unjust 
refusing  to  grant  them,"  because  these  persons  would  not 
vote  as  the  justices  wished  them.  Like  case,  3  Burr.  1716, 
Rex  v.  Hann  &  al. 
i  Wils.  7,  $  2.  This  was  a  rule  to  shew  cause  why  an  information 
Rex  v.  Jones,  g^uid  DOt  go  against  the  deft.,  a  justice  of  the  peace,  for  de- 
manding 1*.  of  J.  S.  brought  before  him.  and  which  he 
demanded  as  due  to  him  for  what  he  called  discharging  a 
warrant,  and  on  J.  S's.  refusing  to  pay  the  deft,  imprisoned 
him.  The  court  would  have  granted  the  information  if  the 
fact  had  been  so.  See  Smith  &  al.  r.  Dovers,  Basset  v. 
God sc hall  &  al. 

l  Wils.  7  ^  3.  An  information  was  granted  against  an  attorney,  a 
Rex  v.  Nor-  commissioner  to  take  affidavits  in  B.  R.  on  an  arbitration,  for 
,nan-  examining  persons  ore  tenus  upon  oath,  without  putting  the 

matter  in  writing.    This  too  seems  to  have  been  on  a  rule  to 

shew  cause  why  an  information  should  not  go. 
l  wn§.  Ill,      $4.  In  this  case  an  information  was  granted  against  the 
R"&  a|V—    defts.,  overseers  of  the  parish  of  Dorton,  for  procuring  one 
Like  rase,  4  Vine,  a  soldier,  to  marry  a  poor  woman  chargeable  to  the 
Burr.  2106.    parish  of  Dorton.    The  soldier  had  a  settlement  in  the  parish 

of  BrilJ.    She  was  an  idiot,  and  the  defts.  gave  the  soldier 

about  £15  to  marry  her. 

1  WiU.  22,  $  5.  See  also,  information,  Rex  c.  Wait ;  and  1  Wils.  22. 
Rex  r.         This  was  an  information  against  Vaughan,  an  attorney,  for 

aug  getting  one  Morgan,  an  outlawed  felon,  arrested  on  a  judge's 

warrant  and  taking  of  him  £200  to  let  him  go.  Fined  £500, 
and  six  months'  imprisonment. 
3  Salk  172  $  ^'  Information  for  forgery*  The  deft,  was  a  coroner 
Rex  r.  Marsh,  and  took  an  inquest  of  murder,  and  the  jury  in  English  found 
only  one  Marsh  guilty,  and  the  deft  when  he  engrossed  the 
indictment  in  Latin  added  two  other  names.  Proved  by  the 
oaths  of  two  of  the  jury.    Deft.  6ned. 

2  stra  1216,  §  The  deft.,  as  a  justice,  committed  a  felon  and  they  let 
Rexv.  bim  to  bail,  and  he  did  not  appear,  and  for  this  an  information 
Clarke.        was  granted  against  the  justice. 

l  stre.  21  $  ®'  an  mformatM>n  was  granted  against  a  justice  for 
Rex  v.  Fox. 
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voluntarily  absenting  himself  from  the  sessions,  and  held  good,  Ch.  219. 
as  the  court  could  not  be  held  without  him.  Art.  2. 

§  9.  If  a  magistrate  be  guilty  of  mal-practices  during  the  k^^^j 
term,  the  court  will  grant  a  rule  nisi  for  a  criminal  informa-  7  D.  &  E.  80, 
tioo  at  the  end  of  the  term  against  him,  but  not  for  any  mis-  Rex  r  Sm,th 
conduct  before  the  term. 

$  10.  A  rule  had  beeo  granted  calling  on  the  deft.,  a  jus-  3D.tE.388, 
tice  of  the  peace,  to  shew  cause  why  an  information  should 
not  be  exhibited  against  him,  for  having  improperly  convicted 
one  ;  the  conviction  having  been  quashed,  the  party  applying 
for  the  information  charged  the  deft,  with  very  gross  miscon- 
duct ;  but  it  was  refused,  unless  he  would  make  an  exculpa- 
tory affidavit  denying  the  fact. 

§11.  See  the  case,  The  King  v.  Delaval,  as  to  the  female 
apprentice,  1  W.  Bl.  439  ;  Rex  v.  Ben6eld,  2  Burr.  980. 
And  several  may  be  joined  in  one  information. 

$  12.  Information  for  a  false  return  of  a  corporation  to  a  1  S*ik.  374, 
mandamus.    A  mandamus  went  to  this  company  to  choose  R**£ 
officers  ;  they  made  a  return  under  their  common  seal.  Rule  p^y!  °m 
moved  for  and  granted,  to  file  an  information  against  some 
particular  persons  of  the  company  for  that  return.    Held,  the 
court  must  proceed  by  information  ;  for  being  a  matter  of 
public  government  no  particular  person  is  so  concerned  in 
interest  as  to  maintain  an  action,  and  the  information  must  be 
granted  against  particular  persons,  though  the  return  be  under 
their  common  seal,  for  there  is  no  other  way  to  try  the  right ; 
if  found  for  the  king,  there  must  be  a  peremptory  mandamus. 

^13.  Information  was  moved  for  against  a  printer  lor  print-  1  w.  Bl.  294, 
ing  a  ludicrous  account  of  a  marriage  between  an  actress  and  J^V*  Kln* 
a  married  man — allowed,  though  stated  this  paragraph  was 
taken  from  another  paper,  the  printers  of  which  were  inform- 
ed against ;  also  stated,  this  printer  (deft.)  had  in  his  next 
paper  voluntarily  made  a  public  recantation.  But  the  court 
said  it  was  high  time  to  put  a  stop  to  this  intermeddling  In  pri- 
vate families. 

$  14.  The  deft,  was  captain  of  a  sloop  of  war,  and  had  J^  ^Jy'jJ' 
pressed  captain  Wager  of  a  merchant  ship,  to  serve  as  a  com- 
mon seaman.  Information  granted.  Though  pressing  may  be 
lawful  in  national  emergencies,  yet  Webb  exceeded  his  power 
and  acted  maliciously. 

§  15.  Information  granted  against  papers  published  to  pre-  Loffl,  465. 
judice  a  cause. 

§  16.  An  information  was  granted  against  the  deft,  for  en-  i  East,  164, 
deavouring  to  procure  an  appointment  of  certain  persons  to  be  Rex  v* Jol,iff- 
overseers,  an  act  indifferent  in  itself,  but  done  with  an  intent 
to  derive  a  private  advantage  from  such  appointment  to 
self.    Here  the  criminality  lay  in  the  intention. 
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Ch.  219.      ^  17.  Held,  that  an  information  at  common  law  lay  for  a 
Art.  2.    conspiracy  between  the  captain  and  purser  of  a  man  of  war, 
\^-v+*~>  for  planning  and   fabricating  false  vouchers,  to  cheat  the 
Reff/BriMic  crown'  (which  planning  and  fabricating  were  done  on  the 
It  Scott.       high  seas)  is  well  tried  in  Middlesex,  upon  proof  there  of  the 
receipt  by  the  commissioners  of  the  navy  of  the  false  vouch- 
ers, transmitted  thither  by  one  of  the  conspirators  through  the 
medium  of  the  post,  and  the  application  there  by  a  third  per- 
son, a  holder  of  one  of  such  vouchers,  (a  bill  of  exchange)  for 
payment,  which  he  there  received.    The  court  seems  to  have 
gone  on  the  ground,  that  conspiracy  may  be  tried  "  wherever 
one  distinct  overt  act  of  conspiracy  is  in  fact  committed." 
And  even  if  this  overt  act  be  done  by  one  of  them  in  pursu- 
ance of  the  common  purpose,  (and  Rex  v.  Bowes  &  al.)  the 
offence  may  be  there  tried.    But  in  this  case  the  court  held, 
that  the  false  vouchers  being  delivered  by  an  innocent  person 
in  the  county,  he  was  a  mere  instrument  of  the  defts.,  and 
then  his  delivery  was  that  of  both  of  them,  and  so  in  tho 
county  both  were  guilty  of  part  of  the  conspiracy. 

%  18.  For  more  informations,  see  Cults,  in  error,  v.  Com- 
monwealth, 2  Mass  R.  284  ;  and  Commonwealth  v.  Wa- 
terborou^h,  5  Mass.  R.  257. 
4  Com  D.  ^  19.  An  information  lies  by  the  common  law  for  every 
293  —2  Stra!  crime  which  tends  to  the  subversion  of  the  state,  as  lor  blas- 
834,  Rex  p  pnemous  words, — "  for  religion  is  the  cement  of  society. "  And 
2^8^788^  wrmn§  against  Christianity  in  general  is  punishable  at  corn- 
Rex  r  Curl',  mon  law ;  but  this  does  not  include  disputes  between  learned 
—2  Mod.  302.  men  on  controverted  points.  So  it  lies  for  printing  and  pub- 
Z"  5*^3  Kel  Msmn§  an  obscene  book  ; — so  it  lies  if  a  man  omit  a  thing 
607.  some  statute  commands  to  be  done,  or  does  any  thing  prohib- 

ited by  statute. 

Re*  1  T7'  Information  lies  for  keeping  a  great  quantity  of  gunpowder, 
lOP*  '  ay"    as  for  a  n usance. 

8  Mod.  114,       §  20.  This  was  an  information  granted  against  the  mayor  of 
oV^  Ten0-7    Tenterden,  for  taxing  men  who  did  not  live  in  the  corporation, 
icrdcn.        The  right  was  in  question,  and  the  court  directed  this  matter 
to  be  tried  in  an  information:    1.  Because  a  single  person 
might  not  be  able  to  contest  this  matter  with  a  whole  corpo- 
ration in  an  action  :  2.  Because  "  if  a  verdict  should  pass  for 
or  against  such  single  person,  it  would  not  end  the  contest 
which  might  happen  against  the  rest." 
8  Mod.  119,      $  21.  On  a  rule  for  an  information  against  the  inhabitants 
Rex  r.  The    0f  t|ie  county  for  not  repairing  a  bridge,  it  was  alleged  a  cer- 
s'urry/  °  parish  was  bound  to  repair  it ;  and  held  by  the  court,  that 

an  information  lay  and  was  the  true  remedy,  and  "  the  only 

a  Salk  339    wav  to  trv  tne  r'Snt*"    "  The  county  is  prima  facie  to  repair 
'     *    it."  2  East.  342  ;  Ch.  79,  a.  12. 
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$  22.  The  dispute  was  about  the  election  of  a  mayor  of  the  Ch.  219. 
corporation,  and  informations  were  granted  against  both  par-    Art.  2. 
ties  for  bribery.  8  Mod.  186,  Rex  v.  Mayor  of  Tiverton.  s^v^^ 

§  23.  Motion  for  leave  to  file  an  information  against  the  ^JJ0rd 
deft.,  allowed,  a  scholar  about  fifteen  years  old  at  a  school,  for  Charles  Hol- 
assaulting,  beating,  and  challenging,  second  master  of  the  loway. 
school,  who  reproved  the  deft,  for  something  he  did  in  the 
school. 

24.  Leave  was  given  to  file  an  information  against  sev-  12  Mod.  248. 
eral  plate  button-makers,  for  combining  by  covenants  not  to  sell 
under  a  set  rate.    And  Holt  said,  it  was  "  fit  that  all  confed- 
eracies by  those  of  a  trade  to  raise  their  rates  should  be  sup- 
pressed. 

§  25.  Leave  was  given  to  file  an  information  against  one  J2  Mo<J-  3I4» 
for  offering  to  buy  votes,  in  order  to  elections  of  parliament.  *'  Tay" 

§  26.  An  information  was  granted  against  a  clerk  in  chan-  12  Mod.  366. 
eery  for  sending  writs  into  the  country  with  soft  yellow  wax 
put  upon  them  without  being  sealed. 

27.  A  statute  making  a  river  navigable,  directed  that  no  12  Mod.  398 
more  wharfs  be  built  upon  it ;  deft,  after  built  one,  and  the 
court  allowed  one  having  a  'ormer  wharf  and  prejudiced  by 
this  new  one  to  file  an  information  against  the  deft.,  because 
contrary  to  a  private  statute  which  was  for  the  public  good  ; 
but  held,  no  information  lay  for  a  private  injury. 

^  28.  Leave  granted  to  file  an  information  against  the  deft.  12  M°d-  454» 
for  inveigling  away  the  pit's,  wife,  and  procuring  merchants  xhonncroft 
&c.  to  sell  her  goods  in  order  to  saddle  the  husband  with  the 
debt.,  agreeing  with  the  seller  to  deliver  him  the  goods  again. 

§  29.  A  frivolous  complaint  for  an  information  was  made  2  Burr.  154, 
against  a  justice  of  the  peace,  the  attorney  and  complainant  .Rex  v'  * ,e,d* 
held  to  pay  costs. 

§  30.  For  keeping  an  unruly  bull  in  a  field,  Crown  Circuit 
Assistant,  361. 

§3i.  For  making  hartshorn  in  a  building  erected  near 
a  public  street,  Cro.  C.  Ass.  368; — for  engrossing  grain, 
Heme,  495  ; — for  forestalling  the  market,  1  Browne,  230. 

§  32.  Against  a  tenant  for  years  for  not  repairing  a  high- 
way, 1  Brown,  232  ; — for  keeping  a  gaming-house,  237. 

§  33.  By  the  party  grieved  against  the  deft,  for  publishing 
false  reports,  Ras.  Ent.  359  ; — for  unloading  goods  without 
paying  the  duties,  409; — for  intrusion,  412; — plea  and  repli- 
cation, 412,  414. 

§  34.  For  usury,  Ras.  Ent.  689 ;  Co.  Ent.  394 ;  Veteres 
Intrationes,  224 ; — against  one  who  leased  lands  on  a  pre- 
tended title,  Ras.  Ent.  333. 

§  35.  Against  several  for  riotously  breaking  and  entering  a 
dwelling-house  &tc.  Tremaino's  P.  C.  178 ; — for  a  forcible 
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Ch.  219.  entry  on  tenant  for  years,  191; — so  into  a  freehold,  192, 
Art.  3.  194. 

$36.  For  cheating  under  pretence  of  buying  goods,  for 
cheating  with  false  cards  at  whist,  and  false  dice  at  passage, 
Trem.  P.  C.  91  ; — with  false  dice  at  hazard,  93  ; — for  giving 
a  bill  with  a  forged  acceptance,  to  one  for  a  debt  due,  103 ; — 
against  a  dyer  for  selling  goods  not  well  dyed,  and  with  a 
counterfeit  mark,  106. 

^  37.  Rule  as  to  granting  informations  on  the  principles  of 
Dougl.  87,     English  practice,  adopted  in  several  States,  not  granted  of 
on^LiMs  *    course  but  in  the  sound  discretion  of  the  court  as  to  libels. 
266  kc- 6    And  several  rules,— one  is,  not  to  grant  an  information  unless 
D.  k  F..  294.  fjjg  prosecutor  will  by  affidavit  deny  all  the  specific  charges 
1664,  Res  v    m       hbel ;  when  one  is  moved  for,  the  court  views  itself 
Phillips  k  a),  in  the  place  of  a  grand  jury,  and  requires  such  evidence  as 
will  support  a  bill  of  indictment.    Informations  filed  ex  officio 
by  the  attorney-general,  stand  on  their  own  ground.   In  crown 
cases  the  court  will  not  grant  leave,  as  he  has  a  right  to  file 
them  ex  officio ;  and  he  may,  if  he  thinks  proper,  cite  the 
parties  to  shew  cause  why  one  should  not  be  exhibited  :  it  is 
not  a  case  within  the  4  &  5  of  W.  h  M.  c.  18, — was  for  try- 
ing to  influence  the  jury  in  Wilkes'  case. 
Doogl.  239.       ^  38.  As  to  quashing  informations  so  filed  ex  officio.  The 
court  will  not  give  leave  to  do  this,  as  the  attorney-genera),  as 
he  may  enter  a  nolle  prosequi,  and  file  another.  Further  cases 
where  informations  have  been  granted  or  refused  by  the  court, 
Stra.  498  ;  Andr.  229  ;  Loffi\  273. 

Art.  3.  Where  an  information  does  not  lie. 
2  Mod.  299,      $  1.  Where  a  statute  makes  a  thing  a  nullity,  as  the  office 
Attorney      of  a  justice  of  the  peace  not  so  and  so  qualified,  no  informa- 
Read™' 1      **on  ^es'  or  IS  necessary.    And  the  general  principle  is,  tha*  a 
disability  by  statute  ought  to  be  removed  by  the  party,  to 
enable  himself  to  execute  an  office ;  and  he  is  punishable  for 
not  removing  the  disability,  as  excommunication,  where  in  his 
power  to  do  it,  and  so  to  receive  the  sacrament  in  Eng- 

i£omo  ?/-      §  2-  Lies  not  for  facts  committed  on  the  high  seas,  for  an 

— —  oira.  ....... 

918,  Rex  r.  information  is  local. 

Baiter.  §  3.  Nor  does  it  lie  for  not  collecting  money  on  a  brief  for 

2  Stra.  1 130,  fire,  as  it  is  of  a  private  nature,  and  a  penalty  is  given,  and 

Rei!;  vJl£'  a  method  to  enforce  it :  nor  for  a  libel  where  the  contents 


are  true. 

I  gurr  §  4.  Sending  a  challenge.    Rule  to  shew  cause  why  an 

Rex  p.  Han-  information  should  not  be  grauted,  discharged,  for  the  court 
key*  understood  by  the  letters  of  the  parties,  that  the  prosecutor 

first  challenged,  and  that  the  deft  only  accepted  ;  and  though 
strictly  there  might  be  cross-informations  against  both,  yet,  as 
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the  prosecutor  was  the  first  aggressor,  the  court  said,  there  Ch.  219. 
was  no  reason  for  giving  him  this  extraordinary  remedy  by    Art.  3. 
way  of  information  ;  but  ought  rather  to  leave  him  to  his  or-  s-^vw 
dinary  remedy,  by  action  or  by  indictment. 

§  5.  An  information  for  perjury  was  denied,  because  the  2  Saik.  374, 
question  was  unfair ;  held,  on  motion  for  an  information  ; — the  j^*  p"  Duin* 
question  tended  to  draw  from  him  an  answer  that  might  have 
involved  him  in  bribery. 

^  6.  An  information  is  not  proper  to  be  granted  in  the  case  Lofft,  165, 
of  every  poor  person  ;  and  generally  an  information  is  not  26a- 
proper  for  trying  a  civil  action,  especially  if  the  parties  do  not 
refuse  a  trial  at  law.    And  the  court  will  not  grant  an  infor- 
mation in  any  case  of  felony,  nor  by  our  law,  in  any  case,  of 
an  infamous  punishment. 

§  7.  And  it  is  a  well  settled  rule,  that  an  information  will  Loflt,  72, 
not  be  granted  to  a  party  in  any  case,  unless  he  comes  with  Rei  p-  Eden 
pure  hands. 

§  8.  Nor  will  the  court  ever  aid  a  complainer  in  an  extra-  Lofft,  174, 
ordinary  way,  where  he  has  been  obliged  to  do  the  justice  he  J^^'p  ^ 
should  have  done  of  himself,  though  not  regularly  obliged,  e.  653. 
and  has  been  the  cause  of  the  act  complained  of,  and  it  does 
not  appear  to  have  been  done  malo  animo. 

§  9.  Motion  for  an  information  against  them,  four  persons,  i  w.  Bl.  432, 
overseers  and  justices,  for  refusing  to  put  a  substantial  household-  ofJ8e»> 
er  on  the  poor's  rate  &c.,  but  refused,  "  as  they  were  acting  in  ford, 
a  court  of  record,  with  powers  entrusted  to  them  by  the  con- 
stitution ;  the  court  said,  it  must  be  a  very  strong  case  indeed, 
with  flagrant  proofs  of  their  having  acted  from  corrupt  mo- 
tives, that  would  warrant  a  rule  for  an  information.    The  toft,  $4. 
court  will  not  grant  an  information  on  doubtful  evidence. 

^  10.  If  an  information  be  moved  for  under  false  or  am-  Lot!,  393, 
biguous  colours,  the  court  will  not  grant  it ; — nor  where  the  JjjJjJ"1  v' 
words  admit  a  favourable  interpretation  ;  or  where  the  party 
complaining  comes  late  ;  or  where  he  is  equally  chargeable  ;  or 
is  too  poor  to  bear  the  expense  ; — nor  where  the  matter  is  not 
of  importance  for  public  example  in  an  extraordinary  manner. 

6  11.  On  motion  for  a  criminal  information  against  the  1  East,  jm, 
deft.,  mayor  of  a  borough,  for  returning  to  a  writ  of  certiorari ,  ^*  *•  Bar" 
the  conviction  of  a  party  in  another  and  more  formal  shape 
than  that  in  which  it  was  at  first  drawn  up,  and  of  which  a 
copy  had  been  delivered  to  the  party  convicted  by  the  magis- 
trate's clerk ;  the  conviction  returned,  being  warranted  by  the 
facts ;  the  court  refused  the  information ;  for  it  was  not 
only  legal,  but  also  laudable,  thus  to  correct  the  drawing  up 
of  the  case  ;  and  never  an  information  granted,  if  the  magis- 
trate act  honestly.  2  Burr.  1162. 

$  12.  A  rule  to  shew  cause  why  an  information  should  not  'p^-'fe 

tol.  vn.  37  fc  al. 
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Cn.219.  be  granted  was  discharged,  because  it  appeared  clearly  the 
Art,  4.    prosecutors  and  defts.  were  all  a  parcel  of  infamous  cheats 
y^Y^j  and  gamblers  ;  but  the  court  left  them  to  their  action  or  in- 
dictment against  their  brethren  in  iniquity. 
IBorr.  541,       K  13.  Motion  for  an  information  against  the  deft,  for  at- 

v  Robin* 

son.— Stat  6  tempting  to  bribe  at  an  ele<  tion,  where  there  was  no  opposition, 
w.  bM  c.    Lord  Mansfield  C.  J.  said,  informations  at  common  law  were 
Lnidr"ls4°n  ^e<*      the  coroner,  who  did  it  upon  application,  as  matter  of 
—Show.  R    course.    The  statute  therefore  was  made  to  limit  it ;  and  this 
106.  a        court  limits  itself:   I.  As  to  the  persons  applying,  they  may 
be  so  circumstanced  as  not  to  be  entitled  to  this  aid  :  2.  The 
application  may  be  unreasonably  delayed  :  3.  The  suspicious 
state  of  the  case :  4.  The  consequences  of  granting  the  in- 
formation. These  principles  applying  to  this  case,  the  motion 
was  denied. 

1  W.BI.  is,  §  14.  The  court  refused  an  information  against  a  husband 
Vane '  ****  *°r  e°deavouring  to  retake  his  wife,  contrary  to  articles. 

ID  &E  653,  ^.  I*  's  a  Sener&)  principle,  wherever  a  magistrate  acts 
Res  v.  Jack-  uprightly,  though  be  mistakes  the  law,  no  information  will  be 
•on.  granted  against  him. 

2D.bE.i90,     §16.  But  if  a  justice  of  the  peace  discharge  one  not  dis- 
Broobs.       chargeable  by  law,  from  illegal  and  corrupt  motives,  the  court 
will  grant  an  information  against  him. 
Art.  4.   Proceedings  in  informations. 

2  Haw.  Y.  C.     $  1.  In  the  English  practice  there  is  a  reasonable  distinc- 
Abr  109       **on  Detween  those  informations  filed  in  the  name  of  the  attor- 
ney-general alone,  which  are  admitted  of  course,  and  those 

See  informs-  moved  at  the  request  of  private  persons.    In  this  last  case  ft 
Jisbii/"1"  P"0"  is  a  rule  not  to  admit  any  to  be  filed  without  first  making  a 
libe" 4*       rule  on  tne  persons  complained  of,  to  shew  cause  to  the  con- 
Wentw.  407,  trary.    This  rule  is  never  granted  but  upon  motion  made  in 
Mainsn!      °Pen  court»  ana*  grounded  upon  some  affidavit  of  a  raisde- 
tice  for  fraud,  meaeor  committed,  which,  if  true,  doth  either  for  its  enormity, 
to  u!?'n$      or  dangerous  tendency,  or  other  such  like  circumstances,  seem 
41?  to  424"    prop©*"  for  the  most  public  prosecution.  And  if  the  person  on 
was  at  com-   whom  such  rule  is  made,  having  been  personally  served  with 
2*°?  Iaw      it,  do  not,  at  the  day  given  him  for  that  purpose,  give  the 
tices  furUini«-  court  good  satisfaction,  by  affidavits,  that  there  is  no  reason  or 
conduct  in     cause  for  the  prosecution,  the  court  generally  grants  the  in* 
a'tigrant g    formation,  and  sometimes  upon  special  circumstances,  wiH 
424;  430.      grant  it  against  those  who  cannot  be  personally  served  with 
the  rule  ;  as  if  they  purposely  absent  themselves.    But  if  he 
can  shew  good  cause  to  the  contrary,  as  that  he  has  been  in- 
dicted for  the  same  offence,  and  acquitted,  or  that  the  intent 
is  to  try  a  civil  right,  not  yet  decided,  or  that  the  complaint 
is  trifling  or  vexatious  Sic,  or  that  the  thing  has  been  long 
aequiesced  in,  or  that  it  is  of  a  private  nature,  and  does  not 
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concern  the  public,  the  court  will  not  grant  the  information.  Ch.  219. 
In  1693,  an  act  was  passed  in  England,  to  restrain  informa-    Art.  4. 
tions,  and  to  subject  prosecutors  to  security  and  costs  ;  hold-  v^*v^»w 
ing  them  to  prosecute  such  their  informations  to  effect,  and 
to  abide  the  orders  of  the  court  thereon.    But  this  act  was 
confined  to  informations  filed  by  the  coroner  or  master  of  the 
crown  office.    This  act  has  not  been  adopted  here.    But  this 
act  includes  a  quo  warranto  information. 

§  2.  Another  prosecution  depending  cannot  be  pleaded  in  Doogl.  240, 
abatement  to  any  other  but  a  qui  tarn  prosecution.    The  J^^8g2£ 
court  does  not  give  leave  to  quash  one  filed  by  the  attorney  372^" 
general. 

§  3.  If  an  information  for  a  libel  differ  in  one  word  from  3  Salk.  224, 
the  libel  itself,  the  information  is  bad  ;  as  nor  for  not.    And  2rak".— 
2  Salk.  660,  661  ;  on  tenor  &c.,  8  Co.  78.   Usually  a  party  2D.fcE.itt, 
applying  for  an  information  must  waive  his  right  of  action.  c  Spar- 

§  4.  A  made  affidavit  that  B  brought  him  a  challenge  from  6D.fcE.924, 
C,  and  that  B  had  refused  to  make  an  affidavit  that  C  sent  Rex  r.  wu- 
him  with  it.    This  is  not  evidence  on  which  the  court  will  Jj^  n 
grant  a  rule  nut  for  a  criminal  information  against  C,  for  send-  to  shew- 
ing a  challenge.    A's  affidavit  not  legal  evidence.  f a!»e  wh7  an 

^  5.  General  rule  in  this  case.    The  court  said  that  in  ihiSliotbe 
these  cases  they  were  placed  in  the  room  of  a  grand  jury,  filed,  and  the 
That  if  a  bill  of  indictment  were  preferred  before  such  jury, 
this  affidavit  &c.  would  not  be  evidence  against  the  deft.,  tVndfngVy 
"  and  that  this  court  could  only  grant  an  information  on  evi-  adverse 
deoce  that  would  support  a  bill  of  indictment."  on^fited  will 

§  6.  Information  on  6  &&  7  W.  c.  II,  against  profane  curs-  be  set  aside, 
ing  and  swearing ;  and  quashed  because  it  did  not  state  the  |t£aines'  R- 
deft,  was  not  a  servant,  labourer,  common  soldier,  or  sailor,  8  Mod.  68, 
and  so  not  within  the  exceptions  of  the  act ;  and  because  the  w,  Rei  r. 
oaths  were  not  specified  in  the  information  ; — though  objected  Sparling, 
it  belonged  to  the  deft,  to  shew  he  was  a  servant,  labourer, 
fcc. ;  and  quttre  if  this  be  not  the  modern  principle. 

$7.  In  this  case,  held  not  necessary  to  aver  in  the  informa-  8  Mod.  3<*i, 
tion  that  the  deft,  was  not  under  sixteen  years  of  age,  and  ****  T°ck. 
that  he  was  not  a  servant,  common  labourer,  soldier,  or  sailor ; 
only  those  above  sixteen  punishable. 

§  8.  Information  granted  against  the  deft,  for  pretending  to  12  Mod. 656 
be  bewitched  fee. 

$  9.  See  this  important  act  as  to  proceedings  on  informa-  Mass.  Act, 
tions,  Ch.  148,  and  Ch.  153 ;  limiting  penal  suits  by  informers  "f^l^9' 
to  the  county,  and  one  year  &tc.    This  statute  has  reference  Maine  Act, 
to  a  great  number  of  statutes  passed  from  time  to  time,  by  ch.  69.— Act 
each  of  which  the  process  by  information  is  expressly  given,  J.^ eJ6ucky' 
either  to  the  informer  alone,  or  to  him  and  the  Commonwealth  179s,  H.  46. 
&c.  One  year  in  Kentucky  in  all  cases  except  those  of  life  or 
limb. 
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Ch.  219.      §  10.  Other  cases  of  informations  ; — for  a  captain  of  a  ship 
Art.  5.    refusing  to  let  a  coroner  come  on  board ; — for  procuring  a 
female  apprentice  to  be  assigned  for  the  purpose  of  prostitu- 
2Stra  1074,  tion   th()Ugh  by  her  consent  2  W.  Bl.  239;  3  Burr.  14, 

Rex:.  Sol-      0.  •   •     .  i 

gnrd  —  2  Ld.  34  •  *  °r  bringing  persons  to  vote  at  a  corporation  election  ; — 
Rayrn.  1377,  against  a  justice  for  any  improper  official  couduct,  9  East, 

Pivmnton-  358 »  1  Wils-  ?  >  2  D.  &  E.  190.  As  to  elections  &c.  see 
i  stra  21.—  4  East,  337  ;  4  D  h  E.  381  ;  5  D.  h  E.  85 ;  1  Stra.  637 ; 
K«-"tucky  2  Ld.  Raym.  1409  ;  3  D.  &  E.  596;  Cowp.  59,  75;  2D. 
17»8  &  E.  767,  771  ;  4  D.  &  E.  223.    In  Kentucky  no  informa- 

tion can  be  filed  for  a  trespass  or  misdemeanor,  but  by  the 
court's  express  order,  and  the  fine  or  amercement  there  is  as- 
sessed by  a  jury. 

Art.  5.  Coroners1  inquisitions* 
l  Bl.  Com.       When  he  is  a  ministerial  officer,  see  Ch.  75,  a.  2,  and  Ch. 
34. — 3  Saik.  75?  a.  8,  his  power  to  serve  process,  and  liabilities ;  no  pow- 
c^ilstb1  *  cr  now  t0  aPP°»nt  a  deputy.    The  coroner  was  an  ancient  of- 
386—1  Hale  ficer  at  common  law,  ordained  (with  the  sheriff,)  to  keep  the 
684^2H«w<>  Peace*    ,n  EnSland  chosen  by  the  freeholders.    By  Westm. 
ch  9. 8.23V    !•  none  but  lawful  and  discreet  knights  could  be  chosen.  By 
—Suicide,     our  constitution,  coroners  are  appointed  by  the  governor,  by 
Cb^2i5,a.6.  a(ivjce  an(j  consent  Qf  council.    By  Westm.  1.  c.  9,  the  cor- 
oner is  a  conservator  of  the  peace,  in  relation  to  all  felonies. 
But  our  coroners  have  but  few  powers  by  the  common  law  j 
their  powers  are  principally  given,  and  their  duties  enjoined 
by  State  statutes ;  and  these  bear  but  very  little  resemblance 
to  the  numerous  important  powers  and  duties  of  the  coroner 
in  the  ancient  laws  of  England.    By  these  ancient  laws,  the 
coroner  took  appeals,  and  held  his  court  of  record  ;  inquired 
of  treasure  trove,  wreck,  &c.  and  was  answerable  to  the  king 
for  several  branches  of  his  revenue  ;  he  received  the  appeal 
of  the  approver  of  felony,  and  his  confession  of  it  before  him 
was  not  traversable  ;  so  he  took  the  felon's  abjuration,  nor 
was  this,  so  taken,  traversable  ;  so  he  inquired  of  breach  of 
prison,  and  the  offender's  confession  of  this  before  him  was 
not  traversable ;  he  had  many  other  powers  and  duties  apper- 
taining to  his  office,  none  of  which  belonged  to  our  coroners. 
In  fact  the  only  considerable  powers  and  duties  of  the  ancient 
English  coroners,  transferred  to  ours,  seem  to  be  those  which 
relate  to  inquisitions  taken  on  the  bodies  of  persons  slain,  or 
found  suddenly  dead.     The  provisions  of  certain  ancient 
English  statutes,  on  this  subject,  have  been  re-enacted  in  ours. 
4  Kd.  I.  de  lms  statute,  the  coroner,  when  certified  of  the  case,  was 

nffirio  enrou.-  bound  to  go  to  the  place  where  any  was  slain,  or  suddenly 
nol^lnst  dead,  or  wounded,  and  to  collect  his  jury  from  several  of  the 
271!— I  Salk.  next  towns,  at  a  certain  place,  and  by  their  oaths  inquire  if 
377.  they  knew  where  the  person  was  slain,  whether  in  a  house, 
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field,  bed,  tavern,  or  company  ;  who  was  guilty,  or  who  was  Ch.  219. 
present,  men  or  women,  and  of  what  age,  whether  slain,  where    Art.  6. 
found,  or  brought  thither,  and  how,  &c.  &c,    And  all  times  ^^-v^/ 
the  coroner  has  made  his  inquisition,  super  visum  corporis, 
otherwise  void ;  and  therefore  if  the  body  be  interred  before 
his  coming,  it  shall  be  dug  up,  unless  it  has  been  long  buried. 
It  is  an  indictable  offence  to  bury  the  body  before  or  without  sak.  377.— 
sending  for  the  coroner.    To  dig  up  a  dead  body  for  inspec-  Stra.  22, 533. 
tion  is  discretionary  with  the  court.    His  bond  need  not  be 

0 

formally  approved  by  the  Common  Pleas.    14  Mass.  R.  167. 
Art.  6.  Massachusetts  statutes  as  to  these  inquisitions, 
§  1.  The  office  of  coroner  does  not  appear  to  exist  in  the  Mass.  Colony 
United  States  statutes,  nor  did  it  in  Massachusetts  Colony  Laws>  95 
government ;  but  in  that  by  a  statute  of  1641,  "  whenever  any 
person  shall  come  to  any  sudden,  untimely,  or  unnatural  death, 
some  assistant,  or  constable  of  the  town,  shall  forthwith  sum- 
mod  a  jury  of  twelve  discreet  men,  to  inquire  of  the  cause 
and  manner  of  their  death,  who  shall  present  a  true  verdict 
thereof,  to  some  near  assistant,  or  the  next  county  court,  upon 
their  oath." 

§  2.  This  act,  relating  to  the  office  and  duty  of  a  coroner,  Mass.  Act, 
directed  coroners  to  take  inquests,  on  dead  bodies,  very  near-  A-  D- 1700 
ry  in  the  same  manner  prescribed  in  the  next  act,  passed 
March  12,  1784. 

§  3.  This  act  (the  Provincial  act  of  of  1700,  revised,)  en-  Mass.  Act, 
acts,  that  coroners  serve  writs  &c,  as  stated  Ch.  75,  and  adds,  fl^j|l_12' 
"  they  shall  take  inquests  of  violent  deaths  committed,  and  Maine  Act. 
casual  deaths  happening,  within  their  respective  counties,  and  ch- 
shall,  before  they  enter  upon  the  duties  of  their  office,  be 
sworn  to  the  faithful  discharge  thereof,  and  give  security  be- 
fore they  proceed  to  act,  in  the  same  manner  sheriffs,  by  law, 
are  obliged  to  do. 

$  4.  Section  2  enacts,  "  that  each  coroner  shall,  as  soon  as 
he  shall  be  certified  of  the  dead  body  of  any  person  supposed 
to  have  come  to  his  death  by  violence  or  casualty,  found,  or  ly- 
ing within  his  county,  make  out  his  warrant,  directed  to  the  con- 
stable of  the  town  where  the  dead  body  is  found,  or  lying,  or 
to  the  constables  of  one  or  more  of  the  three  or  four  next 
adjacent  towns,  requiring  them  forthwith  to  summon  a  jury  of 
good  and  lawful  men,  of  the  same  town  or  towns,  sufficient  to 
make  up  eighteen  in  all,  to  appear  before  him  at  the  time  and 
place,  in  such  warrant  mentioned  and  expressed."  The  act 
then  prescribes  the  form  of  the  warrant  to  the  constable.  The 
warrant  expresses  that  the  jury  is  to  inquire  upon  the  view  of 
the  body,  there  lying  dead,  bow  and  in  what  manner  he  came 
to  his  death.  The  act  then  directs  the  manner  in  which  the 
constables  roust  execute  the  warrants.    The  coroner  swears 
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Ch.  219.  the  jury,  twelve  or  more,  diligently  to  inquire  and  true  pre- 
JirU  6.    sentment  make,  on  behalf  of  the  Commonwealth,  how,  and  in 

St^r^J  what  manner,  A  B,  who  lies  here  dead,  came  to  his  death," 
and  to  deliver  to  the  coroner  a  true  inquest  thereof,  according 
to  the  evidence,  &tc.  The  act  then  directs  the  charge  the 
coroner  shall  give  to  the  jury,  upon  their  oaths,  to  declare  of 
the  death  of  the  person,  whether  he  died  of  felony,  or  of 
mischance,  or  accident ;  and  if  of  felony,  who  were  princi- 
pals, and  who  were  accessaries,  with  what  instrument  he  was 
struck  or  wounded,  and  so  of  all  prevailing  circumstances) 
which  may  come  by  presumption  ;  and  if  by  mischance,  or 
accident,  whether  by  the  act  of  man,  and  whether  by  hurt, 
fall,  stroke,  drowning,  or  otherwise  ;  to  inquire  of  the  persons 
who  were  present,,  the  6nders  of  the  body,  his  relations,  and 
neighbours,  whether  be  was  killed  in  the  same  place  where  he 
was  found,  and,  if  elsewhere,  by  whom,  and  how  he  was 
brought  from  thence ;  and  of  all  circumstances  relating  to  the 
said  death  ;  and  if  he  died  of  bis  own  felony,  then  to  in- 
quire of  the  manner,  means,  or  instrument,  and  of  all  circum- 
stances concerning  it."  The  jury  stands  together,  and  wit- 
nesses are  procured  by  the  coroner's  warrant.  The  act  pre- 
scribes the  form  of  the  witnesses'  oath.  Their  evidence  is 
put  in  writing,  and  subscribed  by  them ;  and  if  it  relate  to 
the  trial  of  any  person  concerned  in  the  death,  the  coroner 
recognises  the  witnesses  to  appear  at  the  next  Supreme  Judi- 
cial Court  in  the  county,  there  to  give  evidence  &£.,  and  com- 
mits those  who  refuse  so  to  recognise.  The  coroner  must 
make  a  return  to  the  court  of  his  inquisition,  written  evidence, 
and  recognisance  by  him  taken.  The  act  then  directs  the 
form  of  the  verdict  to  be  under  the  hands  and  seals  of  the 
jurors,  and  the  conclusion  of  it,  according  to  the  case,  if  mur- 
der, or  self-murder,  or  by  misfortune,  or  if  innocently  by  the 
hands  of  any  person,  the  verdict  to  conclude  in  a  prescribed 
form,  accordingly.  And  if,  on  the  inquisition,  the  death  be 
found  to  be  by  the  felony  or  misfortune  of  another,  he  must 
speedily  inform  some  justice  of  the  county,  that  the  person 
killing  &ic.  may  be  arrested  &ic. 

%  5.  It  will  be  observed,  that  this  act  does  not  direct  any 
inquiries  to  be  made,  that  have  any  relation  to  any  forfeitures 
of  property  ;  nor  did  our  former  statutes  on  this  subject. 
But  the  inquiries  are  directed  solely  to  ascertain  the  facts  of  the 
case  relating  to  the  death  of  the  person  found  dead,  to  learn 
how  he  came  by  his  death,  and  who,  if  any,  are  guilty.  Nor 
does  the  coroner  or  his  jury  inquire  of  any  flight  particularly, 
though  no  doubt  the  fact  of  a  flight  may  be  inserted  in  this 
verdict.  It  will  also  be  observd,  the  coroner  and  his  jury 
are  directed,  by  this  act,  to  inquire  super  visum  corporis^  and 
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at  the  very  spot.    But  if  one-  is  found  guilty  of  the  murder,  Cr.  219. 
the  coroner  does  not  commit  him,  nor  inquire  concerning    Art.  7. 
lands,  goods,  and  chattels,  as  is  done  in  England ;  but  he  gives  s^*v-^ 
notice  to  some  justice,  as  above,  that  he  may  arrest  the  mur- 
derer. 

Art.  7.  The  force  and  effect  of  this  inquisition. 

§  1.  It  has  already  appeared,  in  Blackbourn's  case,  Ch. 
SI 5,  that  this  coroner's  inquisition  may  be  used  as  evidence 
in  the  trial  of  the  murderer  on  his  indictment.  See  1  Phil. 
Ev.  298,  299  j  3  D.  b  E.  713  ;  Bui.  N.  P.  242. 

$  2.  But  it  is  said,  that  if  the  coroner  neglect  to  take  an  1  Burr.  18, 
inquisition,  other  jurisdictions  may  do  it,  but  that  their  inqui-  ^m^ghall 
sitions,  as  well  as  his,  are  traversable.    In  this  case  the  jury 
found,  "  that  the  mare  of  the  deft,  was  the  cause  of  the  death 
of  W.  S.,  and  was  of  the  value  of  £10 ;  but  it  was  no^  a 
coroner's  jury. 

3.  A  coroner's  inquisition,  like  an  indictment,  ought  to  Salk.  377. 
be  certain,  state  the  wound  &c.  accurately,  and  that  the  party 
died  of  it.  It  is  a  misdemeanor  to  bury  the  body  before  the 
coroner's  inquest  is  taken ;  and  the  coroner  may  cause  the 
body  to  be  dug  up  soon  after  buried  ;  but  not  at  a  great  dis- 
tance of  time. 

§  4.  "  An  inquisition  of  office  is  an  act  of  a  jury  summon-  4  Bl.  Com. 
ed  by  the  proper  officer,  to  inquire  of  matters  relating  to  the  ^i2*^ 
crown,  upon  evidence  laid  before  them,  some  of  these  are  in 
themselves  convictions,  and  cannot  afterwards  be  traversed  or 
denied,  and  therefore  the  inquest  or  jury  ought  to  hear  all 
that  can  be  alleged  on  both  sides.  Of  this  nature  are  all  in- 
quisitions of  felo  de  se,  of  flight  in  persons  accused  of  felony, 
of  deodands"  &c. 

"  Other  inquisitions  may  be  traversed  afterwards,  and  ex- 
amined, as  the  coroner's  inquisition  of  the  death  of  a  man, 
when  it  finds  any  one  guilty  of  homicide  ;  for  in  such  cases 
the  offender  so  presented,  must  be  arraigned  upon  this  inqui- 
sition, and  may  dispute  the  truth  of  it,  which  brings  it  to  a 
kind  of  indictment. 

$  5.  If  a  presentment  be  super  visum  corporis,  that  A  kil-  2  iiale'd  P. 
led  B  and  fled,  this  presentment  of  the  flight  is  held  oot  tra-  c  i54* 
versable,  but  conclusive  to  forfeit  the  goods,  though  he  be  af- 
ter acquitted  of  the  felony. 

$  6.  An  inquisition,  super  visum  corporis,  is  not  traversable,  earth.  72. 
See  2  Lev.  140;  5  Com.  148.  But  in  this  case  of  Bond,  r™  ,22^^ 
the  court  refused  to  file  a  coroner's  inquisition,  finding  the 
party  felo  de  se,  and  his  messuage  forfeited  ;  because  on  tes- 
timony produced,  the  inquisition  was  not  believed,  being  on  a 
view  of  the  head  only.  And  it  is  too  late  to  take  up  a  body 
after  it  has  been  buried  seven  months. 
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Ch.  219.      $  7.  And  the  court  will  quash  his  inquisition  if  there  be 
Art.  7.    evidence  of  his  misconduct,  as  refusing  evidence  &c.  3  Mod. 
v^*v^^^  80;  1  Vent.  182,  352.    And  quashed  if  the  year  in  the  cap- 

148°  H0—  t*on  *n  **6ures  »  an<*  a^ler  *luasned»  ne  sna^  take  a  new 
Stra.  261.—  one»  0  Salk.  190,)  by  leave  of  the  court  super  visum  corporis. 
Stra.  107,  The  court  will  make  a  rule  to  take  up  the  body  on  the  first 
ders—  stra"1*  inquisition  being  quashed.  On  a  misdemeanor  in  the  coroner 
533.-3  Mod.  or  jury,  a  melius  inquirendum  shall  be  granted  as  the  court 
«0,238.       may  direct.  1  Salk.  190;  2  Lev.  141,  152. 

^  8.  If  an  inquisition  find  a  man  felo  de  se,  it  may  be  tra- 
versed. 1  Vent.  239, 278;  2  Jon.  198  ;  2  Vent.  152  ;  5  Com. 
D.  149. 

Carth.  72.  §  9.  And  a  melius  inquirendum  not  being  super  visum  cor- 
poris maybe  traversed.  2  Lev.  141. 
13  H.  IV.  3.  §  10.  Formerly  it  seems  the  coroner's  inquisition  of  deaths 
— 13  H  IV.  was  in  very  high  credit,  and  if  super  visum  corporis,  it  found 
io9^Dy*r,  tnat  ^e^»  though  afterwards  acquitted  both  of  the  felony 
238  —3  Kei'.  and  flight,  yet  he  forfeited  his  goods ;  "  for,  said  the  old  books, 
366, 564.      the  coroner's  inquest  is  so  solemn  that  it  is  not  traversable." 

"  Also,  when  the  goods  are  once  lawfully  vested  in  the  king 
by  that  inquest,  the  property  of  them  cannot  be  divested." 
l  Bac.  Abr.       ^11.  So  it  is  said  the  coroner's  record  of  an  abjuration,  or 
*9®'  of  the  confession  of  breaking  prison,  or  the  confession  of  a 

felony  by  an  approver,  estops  the  party  to  traverse  the  confes- 
sion, or  to  say  he  is  not  the  same  person,  if  the  coroner's 
inquisition  find  that  he  is  the  same ;  yet  it  is  said  in  these 
cases  the  judge  has  a  discretion  to  inform  his  conscience,  and 
therefore  to  take  an  inquiry  of  the  people  living  next  the  place 
of  the  whole  circumstances  of  the  matter. 

1  Bac.  Abr.  §  12.  "  Also,  it  is  holden  in  some  books,  that  an  inquest  of 
496  ;  c.tes  self-murder  found  before  a  coroner  cannot  be  traversed  ;  but 
Co°ro0e  161.  tne  conlrary  opinion  being  also  holden  by  books  of  as  great 
—2  Lev.  authority,  and  seeming  also  to  be  more  agreeable  to  the  gen- 
sk' ,16^~_  er*l  tenor  of  the  law  in  other  cases,  it  seems  to  be  the  better 

2  Jones,  198.  opinion,  that  such  inquest  being  moved  into  the  King's  Bench 
—Vent  *278.  by  certiorari,  may  be  there  traversed  by  the  executor  or  ad- 
—2  Stra.  68.  roinistrator  of  the  person  deceased,  or,  in  case  the  coroner's 

inquest  finds  him  to  have  been  a  lunatic,  by  the  king 

§  13.  Thus  vague  and  uncertain  are  the  old  English  books 
as  to  the  force  and  effect  of  a  coroner's  inquisition  ;  whether 
conclusive,  or  traversable  or  not.  Some,  as  1  Burr.  19,  &tc. 
say  generally,  it  is  traversable ;— some  generally,  that  they 
are  not  traversable.  But  most  of  the  English  books  make 
distinctions,  as  will  be  observed  in  the  cases  above  cited  ;  they 
seem  generally  to  admit  his  inquest  is  not  conclusive  as  to  the 
offender  accused  of  the  death  and  brought  upon  his  trial ;  and 
strange  indeed  would  it  be  if  such  a  sudden,  imperfect,  and 
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general'y  ex  parte  inquiry,*  as  this  inquest,  should  be  conclu-  Ch.  219. 
sive.  Art.  7. 

§  14.  But  it  is  in  many  books  said,  this  inquisition  is  con-  v^"v-»w 
elusive  and  not  traversable,  which  finds  the  deceased  felo  de 
te;  which  finds  one's  flight  and  forfeiture  of  his  goods  thereon  ; 
and  which,  3.  h\  ds  one's  confession  of  a  fact,  as  breach  of 
prison  «kc.  However,  these  findings  may  have  been  or  no* 
are  in  England,  it  is  clear  they  ought  not  to  be  conclusive  in 
Our  practice,  but  traversable,  for  the  following  reasons:  I. 
The  ancient  cases  in  England  are  not  much  to  be  on  relied 
on  here  ;  for  the  ancient  inquests  and  records  of  the  coroner 
iu  these  cases  were  different  from  ours,  inasmuch  as  they  de- 
pended on  many  ancient  statutes  giving  them  validity,  never  in 
force  here  ;  also,  on  the  high  credit  of  the  coroner's  court, 
and  inquiries  in  ancient  times  ; — also,  on  a  third  circumstance, 
the  Court  of  King's  Bench,  the  supreme  coroner  of  England, 
after  making  inquiries  as  to  the  truth  and  validity  of  the  coro- 
ner's inquisition,  either  quashed  it,  and  ordered  another  or  not, 
According  to  circumstances,  or  accepted  and  recorded  it.  In 
this  last  case  it  had  the  sanction  of  this  court.  Neither  of 
these  circumstances  exists  in  our  practice. 

$  15.  2d.  Modern  inquisitions  in  England  are  differently  2  Hawk.  F. 
viewed.  Hence,  Hawkins  says,  the  opinion  that  a  flight  and  C'  64 
forfeiture  found  are  conclusive,  is  harsh  and  unreasonable  ; 
and  hard  that  a  man  shall  be  liable  to  forfeit  all  his  goods, 
which  may  perhaps  be  .all  that  he  is  worth,  by  an  inquest 
taken  in  his  absence,  without  either  hearing  him  or  giving  him 
an  opportunity  to  defend  himself.  In  this  Hawkins'  opinion 
is  agreeable  to  all  the  sound  rules  and  principles  of  evidence  ; 
and  it  may  be  added,  these  inquiries  by  coroners  and  their 
juries  in  these  cases  of  sudden  deaths  Sic.,  are  necessarily  the 
work  of  the  moment,  and  no  time  is  allowed  to  get  distinct 
evidence,  and  the  law  does  not  bring  before  the  coroner  and 
his  jury  any  proper  parties  to  make  a  thorough  investigation 
of  facts.  Before  them  there  is  neither  a  prosecutor  nor  deft., 
nor  issue  joined  to  which  to  apply  the  evidence. 

16.  3d.  As  to  suicide,  the  modem  English  authorities 
according  to  Bacon,  are,  that  such  inquisition  finding  one  felo 
de  te  may  be  traversed  by  his  executor  &c.,  and  for  the  above 
and  other  reasons  he  well  observes,  that  these  modern  authori- 
ties are  most  agreeable  to  the  rules  of  evidence  in  other  cases. 
And  as  to  the  confession,  above  stated,  it  seems  this  inquest  is 
not  so  conclusive,  but  that  the  judge  or  court  may  inquire  of 
neighbours  as  to  the  truth  of  the  facts,  and  so  call  in  question 
the  coroner's  inquisition. 

{$17.  4th.  The  forfeiture  of  goods  for  a  flight  seems  to 
be  an  arbitrary  principle  of  law  in  England  in  favour  of  the 
vol.  vii.  38 
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Ch.  219.  monarch,  established  in  feudal  tiroes, — a  principle  never 
Art,  7.    adopted  in  our  law  ;  and  we  never  have  had  any  such  forfeit- 

v-^v-^/  ure.  And  if  our  legislators  had  deemed  the  flight  of  the  sup- 
posed offender  material  to  this  purpose,  they  would  unques- 
tionably have  made  it  an  express  part  of  the  coroner's  charge 
to  his  jury.  But  neither  flight  nor  goods  are  mentioned  in  the 
charge  directed  by  our  statute  to  be  made. 

§18.  5th.  This  inquisition  in  our  practice  has  not  been 
deemed  conclusive,  but  traversable.  For  instance,  in  Black- 
burn's case,  above  stated,  Ch.  215,  there  was  a  coroner's 
inquisition  finding  murder,  but  Blackburn  was  indicted  by  a 
grand  jury,  as  our  constitution  required,  and  tried  by  the  tra- 
verse jury  in  the  same  manner  he  would  have  been  if  there  bad 
been  no  such  inquisition.  The  court  in  the  trial  went  into  all 
the  original  evidence.  The  same  was  done  in  the  case  of  Cato 
Haskel,  above  stated.  Though  the  coroner's  inquisition  was 
returned  as  our  statute  directs  to  the  court,  yet  in  the  trial  no 
regard  was  paid  to  it,  as  proving  or  disproving  the  fact  of 
murder  or  manslaughter.  But  the  court  in  the  trial  examined 
all  the  original  evidence,  as  well  that  which  was  before  the 
coroner  and  his  jury,  as  the  other  evidence ;  and  the  coroner 
himself  was  examined  as  a  witness  in  the  trial  as  to  all  the 
facts  within  his  knowledge,  including  those  that  came  to  his 
knowledge  when  he  too'<  the  inquisition. 

§  19.  6th.  But  though  it  is  conceived  this  inquisition  of 
the  coroner  is  traversable  in  all  points ;  that  is,  it  is  not  con- 
clusive of  itself  upon  any  in  our  court,  yet  it  in  fact  has  oper- 
ated conclusively  in  practice  on  one  point,  that  is,  where  the 
inquisition  finds  the  deceased  felo  de  se ;  because  as  in  the 
law  of  1 64 1 ,  when  this  was  found,  the  deceased  was  immedi- 
ately hurried  in  the  ignominious  manner  pointed  out  in  the 
statute  of  1 660,  that  is,  **  in  the  common  highway  &c.  with  a 
cart  load  of  stones  laid  on  his  grave,  as  a  brand  of  infamy, 
and  as  a  warning  to  others."  And  our  statutes  have  continued 
to  inflict  infamy  in  some  such  manner  on  the  suicide  to  the 
present  time,  though  as  observed,  Ch.  215,  these  statutes 
have  not  been  executed  in  many  cases  since  the  American 
revolution.  But  so  far  as  thev  have  been  executed  and  the 
suicide  has  been  thus  branded,  the  finding  of  the  jury  of  in- 
quest of  death  has  been  final  in  practice,  for  the  brand  of  infa- 
my being  once  fixed  immediately  on  finding  of  the  verdict, 
and  the  body  so  buried,  because  the  deceased  has  been  so 
found  fch  de  se.  No  case  is  known  in  which  friends  have 
interposed  and  pursued  measures  to  obtain  any  thing  li  e  a 
reversal  of  such  inquisition.  There  has  been  no  plain  process 
in  the  State  to  this  purpose  ;  and  as  death  by  self-murder  has 
not  been  attended  here  with  forfeiture  of  property  as  in  Eng- 
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hnd,  the  question,  if  the  deceased  was  insane  or  not,  killed  Ch.  220. 
himself  or  not,  never  has  arisen  in  any  questions  concerning    Art.  1. 
property.    Hence  the  inquest  finding  the  deceased  felo  de  se,  s^^-^» 
or  guilty  of  wilful  self  murder,  has  in  practice  ever  been 
fiual  as  to  this  mark  of  infamy,  not  because  this  inquisition  is 
in  its  nature  not  traversable.    And  a  case  so  strong  may 
happen  in  which  this  inquest  may  find  one  a  self-murder  un- 
justly, that  the  relations  of  the  deceased,  his  executor  Sic. 
may  hereafter,  on  the  inquisition  being  returned  into  the  Su- 
preme Judicial  Court,  as  by  law  directed,  move  to  have  it 
quashed  or  set  aside,  for  some  defect  in  it,  for  some  partiality,  Cro.  Jam. 
or  because  not  true,  in  order  to  remove  this  brand  of  infamy,  ^f^01^* 

§  20.  This  inquisition  has  sometimes  been  called  an  indict- 
ment. The  inquiry  was  in  this  case  before  the  coroner,  super 
visum  corporis  of  Oily,  who  had  shot  himself,  and  found  he 
did  it  in  furore  et  insania  whereof  he  died  ;  and  this  was 
called  an  indictment,  and  being  removed  into  the  King's 
Bench  by  certiorari  it  was  discharged,  because  a  vicious  in- 
dictment:  1.  Because  in  the  caption  of  this  indictment  the 
jurors  were  not  said  to  be  good  and  lawful  men  of  the  county : 
2.  Because  this  indictment  did  not  state  that  the  deceased 
struc  \  himself.  This  was  done  on  the  motion  of  the  attorney 
general;  and  the  reason  seems  to  have  been, often  in  England, 
this  inquisition  finding  the  deceased  murdered  by  another,  has 
itself  been  deemed  an  indictment  or  accusation,  on  which 
alone  the  accused  has  been  brought  to  trial.  This  cannot  be 
the  case  in  our  practice  for  reasons  already  stated. 


CHAPTER  CCXX. 


PLEADINGS  IN  CRIMINAL  CASES. 
Art.  1 .    Process  of  commitment. 

§  I .  This,  in  criminal  cases,  is  to  several  purposes,  as  to  ar- 
rest or  apprehend  offenders.  See  Arrests,  Ch.  65,  treating  of 
escapes,  rescues,  &c. ;  also  Ch.  172,  treating  of  false  imprison- 
ment &c.,  where  it  was  proper  to  consider  what  an  arrest,  and 
when  legally  made  or  to  be  made.  Process  as  to  bringing  the 
party  in  to  answer  before  some  court  or  magistrate ;  this  is 
included  in  arrests,  commitment,  and  bail.   Process  in  regard 
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Ch.  220.  io  bail,  has  been  considered,  Ch.  150,  in  treating  of  suite  on 
Art,  2.    bail-bonds  and  recognizances.  Process  as  to  commitments,  in 
s«^"v~^/  regard  to  the  priciples  thereof,  has  been  considered,  Ch.  193, 
in  forming  a  synopsis  in  pleadings,  and  will  now  be  more  io 
detail.    Wherever  an  offender  is  arrested  on  a  capiat,  or 
warrant  for  any  offence,  he  is  brought  before  some  court  or 
magistrate,  to  be  dealt  with  according  to  law  ;  that  is,  be  in 
brought  immediately  to  the  bar  of  the  court,  or  before  the 
magistrate  for  trial,  and  put  to  plead  ;  or  he  is  bailed  an 
stated,  Ch.  150;  or  he  is  committed,  as  preparatory  to  his 
trial ;— of  course,  all  not  brought  to  trial  immediately,  or  bail* 
ed,  are  committed  for  safe  custody.    So  wherever  one  is  by 
judgment  of  court,  or  otherwise,  to  do  a  certain  thing,  and  to 
be  held  in  custody  till  he  shall  do  it,  if  only  to  find  surety  of 
the  peace,  or  to  pay  costs,  he  must  be  committed,  in  criminal 
cases,  until  the  thing  is  done  ;  and  this  whether  he  neglect  or 
refuse  to  do  what  he  is  ordered  or  adjudged  to  do,  or  not. 
It  must  always  appear  in  the  commitment  or  mittimut,  for 
what  cause  the  offender  is  committed,  for  several  reasons 
and  the  gaoler  who  refuses  to  receive  him  may  be  indicted. 
2  Haw.  P.  C.     H  is  also  a  general  role,  that  wherever  a  constable  or  pri- 
i'Viv^    vate  Person  mav  *e§aHy  arrest,  and  for  felony  or  treason,  be 
—to  Ed.  IV.  may  commit  him  to  the  common  gaol;  and  every  private 
17  -2o  E«t.   person  has  as  much  authority  in  cases  of  this  kind,  as  the 
IV  smT^i*^  8ner*nr  nas»  or  anv  otner  officer,  and  may  justify  such  imprison- 
Bac  Abr.      ment  by  his  own  authority,  but  not  by  command  of  another. 
377.  But  this  must  be  understood  as  to  the  private  person,  in  re- 

gard to  the  case  in  which  Ae  knows  treason  or  a  felony  to  be 
committed  by  the  party,  and  where,  therefore,  such  private 
person  is  bound  to  arrest,  if  he  can ;  and  not  in  regard  to  a 
case  in  which  he  only  suspects  the  party  to  be  guilty,  and  is 
not  bound  to  arrest,  and  eventually  the  party  is  found  not 
guilty,  for  in  such  case  the  arrest  and  commitment  on  suspicion 
are  void. 

l  Bac.  Abr.  ^  2.  But  at  this  day  it  is  clearly  best  for  a  private  person, 
916.  according  to  modern  practice,  when  he  arrests  one  for  felony, 

to  bring  him  before  a  justice  of  the  peace,  who  can  commit  or 

bail,  according  to  the  nature  of  the  case. 
Art.  2.  Examination, 

§  1.   Whenever  a  man  is  accused  of  any  offence  and 
arrested,  he  ought  to  be  seasonably  brought  before  some 
magistrate  or  court,  enabled  by  law  to  examine  into  his  case, 
Savage  v      *n  or^er  *°  see  ^  he  °"ght  to  be  discharged,  or  forthwith 
Tateham,      tried,  or  bailed,  or  committed,  as  in  every  such  case  one  of 
Cro  El  829.  the  four  things  ought  ever  to  be  done  in  due  time.    But  io 
2*      every  such  case  the  law  allows  a  resonable  time  for  the  ex- 
Haie's  P.  C.  sum  nation :  and  it  has  been  decided,  on  common  law  principles, 
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that  a  justice  of  the  peace  may  detain  a  prisoner,  in  order  to  Ce.  220. 
examine  him,  three  days,  as  being  a  reasonable  time  ,  but    drt*  2. 
eighteen  days  were  deemed  too  long  a  time,  and  judgment  v^W/ 
against  the  justice. 

3.  When  the  prisoner  is  brought  before  the  justice,  he  is  i  Hale's  p. 
to  be  dealt  with  according  to  law  ;  and  if  no  cause  of  com-  c  683; 5H*- 
mitment  appears,  he  must  be  discharged,  on  examination  of  c.Hi2o,Si*i. 
the  case.  If  the  case  be  bailable,  the  justice  must  let  him  to 
bail.  But  though  bailable,  if  he  have  no  bail,  he  must  be 
committed  till  he  shall  find  it,  and  being  either  bailed  or  com- 
mitted, he  is  not  to  be  discharged  till  he  be  convicted  or 
acquitted,  or  otherwise  legally  delivered.  The  examination 
of  the  accused  is  not  on  oath,  but  that  of  the  witnesses  and 
accusers  is  on  oath,  and  they  must  be  bound  to  appear  at  the 
proper  court,  whenever  the  accused  is  held  for  trial.  But  all 
the  examinations  of  the  accused,  accusers,  and  witnesses, 
ought  to  be  put  in  writing,  as  they  may  be  of  use,  and  ofteq 
material  on  the  trial.  And  being  sworn  to  by  the  justice  or 
justices,  as  in  Blackburn's  and  other  cases,  to  be  truly  taken, 
they  may,  as  in  that  case,  be  given  in  evidence  against  the 
offender  at  his  trial,  and  no  doubt  also  for  him,  so  far  as  they 
are  in  his  favour.  And  in  order  to  do  this  properly,  the  justice 
may  for  a  reasonable  cause,  by  word  of  mouth,  command  the  _ 

J     .  t  t~  f_  j      •    •  j    Brourhton  v. 

constable  or  officer,  or  any  other  person,  to  detain  in  custody  MuUhoe, 
the  prisoner  til)  the  next  day,  and  then  to  bring  him  before  the  cited  from 
justice  for  further  examination ;  and  this  detaining  is  justifiable  Moor*> 408- 
by  the  constable  or  any  other  person,  without  shewing  the  parti- 
cular cause  for  which  he  was  to  be  examined,  or  any  warrant  in 
writing.  These  temporary  detentions  are  of  necessity,  and  are 
an  exception  to  this  statute,  which  provides,  "  that  none  be  £ 
imprisoned  by  justices  of  the  peace,  save  only  in  the  common  _s«e  Cfa. 
gaol."    And  according  to  Lord  Hale,  if  the  prosecutor  and  22<>.  a.  6, ». 
witness,  examined  in  writing  before  the  justice,  die  before  the  ' 
trial,  or  are  unable  to  travel,  their  evidence  on  it  may  be  used 
against  the  prisoner  so  taken,  if  the  justice  swear  it  was 
truly  taken.    No  case  to  this  effect  is  recollected  in  our 
practice. 

^  4.  And  before  the  justice  commit  the  prisoner,  he  binds  l  Hale's  P. 
the  prosecutor  to  prefer  a  bill  of  indictment,  and  also  to  give  ^aaes  cite"dd 
evidence.  But  if  he  be  not  the  accuser,  but  one  unconcerned,     e  c  e 
or  if  the  offender  be  before  the  justice  after  indictment  found, 
as  he  often  may  be,  then  the  justice  binds  over  the  prosecutor 
only  to  give  evidence  at  the  offender's  trial  be.,  and  if  he  re- 
fuse in  either  case,  he  may  be  committed  by  the  justice. 

§  5.  If  a  prisoner  be  brought  before  a  justice  of  the  peace,  ~ H*'*'4  p- 
expressly  charged  with  felony  by  the  oath  of  a  party,  the 
justice  cannot  discharge  bim,  but  must  bail  or  commit  him, 
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Ch.  220.  But  if  he  be  charged  only  with  suspicion  of  felony,  yet  if 
Art.  2.    there  be  no  felony  at  all  proved  to  be  committed ;  or  if  the 

v^*v-^'  fact  charged  as  a  felony,  be  in  fact  no  felony  in  point  of  law, 
the  justice  of  the  peace  may  discharge  him  ;  as  if  a  man  be 
charged  with  a  felony  for  stealing  a  parcel  of  the  frf-ehold,  or 
for  carrying  away  what  was  delivered  to  him  &c.,  for  which, 
though  there  may  be  cause  to  bind  him  over  as  for  a  trespass, 
the  justice  may  discharge  him  as  to  felony,  because  it  is  not 
felony.  But  if  a  man  be  killed  by  another,  though  it  be  per 
infortunium ,  or  se  defendendo,  which  is  not  properly  felony, 
or  in  making  an  assault  upon  a  minister  of  justice  in  the  exe- 
cution of 'his  office,  which  is  not  at  all  felony,  yet  the  justice 
ought  not  to  discharge  him,  for  he  must  undergo  his  trial  for 
it,  and  therefore  he  must  be  committed,  or  at  least  bailed,— or 
by  our  law  he  may  be  clearly  bailed.  1 5  Mass.  R.  277.  Where 
A  is  committed  for  dangerously  wounding  B,  A  is  to  be  re- 
tained in  prison,  without  bail,  until  it  shall  appear  B's  life  is  no 
longer  in  danger. 

1  Stra.  2«3,  ^  6*  ^  power  be  given  to  a  justice  to  commit  for  want  of  a 
Re i  v.  Whit-  distress,  it  is  enough  the  warrant  state  it  is  certi6ed  by  the 
,ock-  constable  that  there  is  none.    The  warrant  must  specify 

2  Stra  934  **ie  Sao^*  ^arrant  °f  commitment,  see  Warrant  of  Arrest, 
—I  Sac.  Ch.  217.  The  warrants  to  commit  to  prison,  or  mittimus,  like 
38<>,  381 ;  other  warrants,  must  be  under  hand  and  seal,  and  of  course  in 
69  ?  — 2i\aw.  w"tmg>  an<^  snew  lne  authority  of  him  who  makes  it,  and 
P  C  119—  time  and  place  of  making,  and  must  be  directed  to  the  keeper 
8  Co.  uio. —  of  the  prison.  It  may  command  the  eaoler  to  keep  the  party 
Dait.'c.  |  j9  safe  and  in  close  custody,  for  this  being  what  he  is  obliged  to 
— Dalt  c.  do  by  law,  it  can  be  no  fault  to  command  him  to  do  it.  It 
560^8—  ouSnt  especially  to  state  or  describe  the  crime  with  certainty 
Rot!  R  220,  to  a  common  intent,  otherwise  the  officer  is  not  punishable 
246—2  for  an  escape  ;  because  he  has  no  legal  mittimus  to  enable 
122*  Sand-  n'm  10  n0^  tne  P"500^.  And  if  the  mittimus  do  not  correctly 
ford  s  case,  describe  the  crime,  the  court  before  whom  he  is  removed  by 

habeas  corpus,  ought  to  discharge  or  bail  him.  This  rule  holds 
not  only  where  no  cause  at  all  is  expressed  in  this  warrant  of 
commitment  or  mittimus,  but  also  where  the  crime  is  so 
loosely  stated,  that  the  court  cannot  judge  whether  there  was 
a  reasonable  ground  of  imprisonment  or  not ;  as  where  one 
was  committed  for  manifold  contumacy,  for  refusing  to  answer 
certain  articles,  or  for  insolent  behaviour  and  words  spoken  at 
l  Bae.  Abr.  the  council  board.  And  since  the  habeas  corpus  act  has  been 
f?! '  «!j59     in  force,  the  particular  crime  ought  to  be  expressed  in  this 

Skin  fi9fi,  r  .     t  £  i        ,       .  .i 

Rex  r  Row.  warrant,  not  only  the  treason  or  felony,  but  also  the  particular 
— Salk  347.  kind  of  treason  or  felonv  :  because  when  the  offender  is 
C.  122.        brought  before  a  proper  court,  on  habeas  corpus,  the  court 
cannot  know  what  to  do  with  him,  when  his  crime  is  not  thus 
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properly  described  in  the  mittimus,  for  that  is  the  warrant  on  Ch.  220. 
which  this  writ  of  habeas  corpus  proceeds,  and  the  court  can    Art  3. 
undet  stand  the  offence  but  as  it  is  described  in  that  paper  ;  s^v^ 
and  if  a  court  commits,  by  order  entered  on  record,  as  it  may, 
this  order  ought  to  be  equally  certain  ;  and  in  either  case,  this 
certainty  is  necessary  to  enable  the  gaoler  to  make  a  list  of 
his  prisoners,  for  the  inspection  of  the  court,  and  so  to  enable 
the  judges  particularly  to  know  what  kind  of  criminals  are  in 
the  prison.    Though  convenient,  it  is  not  necessary,  to  name 
the  justice  in  the  beginning  of  the  warrant,  for  his  seal  and 
subscription  sufficiently  designate  him,  and  the  omission  may 
be  supplied  by  an  averment  that  it  was  done  by  such  a  jus- 
tice. See  Ch*.  193,  a.  30. 

Though  safest,  yet  it  is  not  necessary,  to  state  the  accused  2  Hale's  P. 
was  charged  on  oath.   1  Bac.  Abr.  381.    A  commitment  in  ^'e^JJJ61*' 
execution  must  state  the  party  has  been  convicted.  See  Bur- 
ford's  case,  3  Cranch,  448 ;  a  warrant  of  commitment  must 
state  a  good  cause  certain  and  supported  by  oath. 

Art.  3.  Conclusion  of  this  warrant  must  always  be  suit- 
able to  the  case, — to  this  purpose  see  several  cases,  Ch.  193, 
a.  30. 

$  1 .  Sometimes  the  conclusion  that  the  party  be  kept  till  L?*^2Abr' 
further  order,  meaning  the  further  order  of  the  law,  or  to  the  Hawk.  P.  C 
like  effect  ;  and  if  the  party  be  committed  only  for  want  of  120.— 2  last 
bail,  it  seems  to  be  a  good  conclusion  of  the  commitment  that  ^Hail'Tp 
he  be  kept  till  he  find  bail.   But  a  commitment  till  the  person  c  124.— 
who  makes  it  shall  take  further  order,  is  not  good.  But  the  J^1-  c- 124> 
party  so  irregularly  committed  may  be  bailed.   But  the  omis- 
sion of  these  words  in  a  mittimus,  "  until  he  be  delivered  by 
due  course  of  law,"  makes  no  nullity  in  a  justice  of  the  peace's 
warrant,  for  they  are  no  more  than  the  law  implies,— many 
cases  cited.    So  a  commitment  grounded  on  a  statute  ought 
to  conclude  in  conformity  to  it ;  as  where  a  statute  directs  a 
party  be  committed  till  he  accounts,  so  ought  the  conclusion  of 
the  mittimus  to  be,  and  for  the  want  of  such  a  conclusion  the 
party  will  be  discharged. 

§  2.  The  statute  was,  that  the  offender  be  committed,  until  Carth.  291, 
he  shall  answer  unto  the  questions,  and  he  was  in  fact  com-  Ca£ey  8 
mitted,  there  to  remain  until  he  shall  be  from  thence  discharg- 
ed by  due  course  of  law.    He  was  discharged  for  this  defect. 

§  3.  So  in  his  case  it  was  not  stated  who  made  the  com-  1  B*0-  Abr- 
plaint  and  oath,  so  that  if  there  was  perjury  the  party  accused  uas'ier"*6  ° 
would  have  no  remedy.    And  he  was  prosecuted  on  a  statute 
or  statutes,  and  it  was  deemed  a  material  defect  in  the  war- 
rant of  commitment,  that  the  statute  on  which  prosecuted  was 
not  pointed  out.    Nor  did  the  warrant  shew  that  Baxter  was 
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Ch  220.  guilty  of  any  offence  against  the  statute  supposed  to  be  re- 
ArU  3.    ferred  to  at  all. 
\^~v"w     $4.  If  a  person  be  committed  on  a  bare  suspicion,  without 
lUc.  Abr.    any  indictment  for  a  supposed  crime,  where  afterwards  it 
"  appears  that  no  crime  was  committed  ;  as  for  the  murder  of 

a  person  thought  to  be  dead,  who  afterwards  is  found  to  be 
alive,  it  has  been  held  he  may  be  safely  dismissed,  without 
any  further  proceedings ;  for  that  he  who  suffers  him  to  escape 
is  properly  punishable  only  as  an  accessary,  where  there  can 
be  no  principal,  and  it  would  be  hard  to  punish  one  for  a  con* 
tempt  founded  on  suspicion  appearing  in  so  uncontested  a 
manner  to  be  groundless. 
4^bi.  Com-       $  5.  The  imprisonment  made  on  this  commitment  before 
trial  being  only  for  safe  custody,  and  not  for  punishment,  in 
order  to  bring  the  prisoner  to  trial  to  ascertain  if  he  be  guilty 
or  not,  he  ought  to  be  treated  with  humanity,  and  not  with 
any  unnecessary  severity.    He  ought  not  to  be  loaded  with 
needless  fetters,  "  though  what  are  so  requisite  must  too  often 
be  left  to  the  discretion  of  the  gaolers."    "  The  law  will  not 
justify  them  in  fettering  a  prisoner,  unless  where  he  is  unruly 
or  has  attempted  an  escape." 
iia^And0"     $  6*  Though  Lord  Hale  thinks  the  above  things  requisite 
see  3  Mauie   an^  &  m  a  warrant  of  commitment,  as  the  true  cause,  the  jits* 
feSet.  R.2U3,  tice's  committing,  the  date,  the  apt  conclusion,  be. ;  yet  he  is 
2or> .but the   far  from  «  thinking  the  warrant  void  that  hath  not  all  these 

conclusion  f  t  c 

may  be  read  circumstances.  "And  therefore,  if  the  conclusion  o!  the 
with  the       mittimus  be,  to  detain  him  till  further  order  by  the  justice,  it  is 

warrant  'and  tr,ie  'l  *s  aD  unaP*  conclusion,  and  therefore  binds  not  up  the 
331.  hands  of  the  justice  to  whom  it  may  belong  to  bail  or  deliver 

Collins'  case  ^'m>  as  *ne  case  sna^  re(lmre  >  Dut  tne  commitment  is  not- 
ke.  withstanding  good,  if  there  be  any  tolerable  certainty  in  the 

body  of  the  warrant  for  what  it  is,  as  for  felony  generally, 
though  the  particular  is  best  to  be  expressed."  Regularly  the 
commitment  is  to  the  common  gaol  of  the  county.  "  If  the 
prisoner  be  bailable,  yet  the  justice  is  not  bound  to  demand 
bail,  but  the  prisoner  is  bound  to  tender  it,  otherwise  the  jus- 
tice may  commit  him."  So  of  a  sheriff  who  has  taken  a  man 
by  capias  where  he  is  bailable.  Relief  on  habeas  corpus  ;  see 
Habeas  Corpvs,  also.  Ch.  193,  a.  31. 

^  7.  Habeas  corpus.  This  writ  has  been  several  times 
noticed  in  connexion  with  false  imprisonment  and  other  mat- 
ters ;  but  as  it  has  also  an  intimate  connexion  with  the  subject 
of  this  article,  commitments ,  it  may  be  well  to  consider  it  a 
little  further  on  general  principles.  Cases  in  which  it  avails  not 
by  reason  of  the  peculiar  ground  of  commitment.  If  a  mem- 
ber of  the  house  of  commons  be  committed  for  a  breach  of 
privilege,  he  cannot  be  discharged  on  this  writ  during  the  ses- 
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siotts",  though  the  writ  was  issued  to  bring  up  Crosby  from  Ch.  220. 
the  tower,  committed  on  the  speaker's  warrant ;  for  "  the  House    Art.  3. 
of  Commons  is  a  supreme  court  of  judicature  with  respect  to  v^v-^> 
its  own  privileges,  and  especially  over  its  own  members     *W»Jj  ^8- 
and  this  court  nev«r  discharges  persons  committed  for  a  con-  754|  crosby't 
tempt  by  any  Supreme  Court.    The  law  has  committed  to  ca*e.— Many 
these  the  power  of  judging  of  their  own  contempts  in  the  last  «JJJ  ^djJ 
resort.  Prisoner  remanded.    This  was  a  habeas  corpus  at  y  d.  &  e! 
common  law.  Will  not  the  principles  of  this  case  apply  to  the  314.— Cro. 
several  branches  of  our  legislatures  and  supreme  courts,  Fed-  '  ' 

erul  and  State  ?   A  different  principle  seems  to  be  adopted  in 
New  York  as  to  the  Court  of  Chancery.  A.  6,  s.  3,  4. 

This  was  a  habeas  corpus  to  the  commanding  officer  of  a  ^"^'^^j 
man  of  war  to  bring  up  the  bodies  of  two  persons,  ad  testifir  dam,_sev. 
tandum,  two  common  sailors  on  board,  but  not  as  prisoners  :  erai forms &c. 
held  1.  The  writ  was  void  and  might  be  disobeyed,  because  ^u"'287' 
not  signed  by  a  judge:  2.  Because  no  affidavit  these  two 
men  had  been  served  with  subpoenas  and  were  willing  to 
attend  :  3.  They  never  can  be  brought  up  as  prisoners  against 
their  consent.    The  general  principles  of  this  case  extend  to 
many  cases  in  our  practice. 

So  the  court  will  not  grant  a  habeas  corpus  where  there  8  Borr.  1440, 
appears  to  be  any  contrivance  for  a  prisoner  in  execution.       Burgage8  *" 

So  no  writ  of  habeas  corpus  ought  to  issue  to  bring  up  a  2  Burr.  765, 
prisoner  of  war  taken  on  board  an  enemy*s privateer  ship;  nor  Rexr.Scbie- 
to  bring  up  a  prisoner  of  war  ad  testificandum. 

Nor  for  the  master  to  bring  up  an  apprentice  above  eighteen  Doug!.  419.— 
years  old,  who  was  impressed,  but  afterwards  voluntarily  j^E* 
entered  in  the  sea  service.  Reynolds. 

Nor  a  person  committed  by  rule  of  court,  if  a  supreme  1  stra.  142, 
court.    Such  case  is  not  within  the  habeas  corpus  act.    Chief      r*  Leon* 
Justice  of  a  different  opinion.  See  Ch.  220,  a.  6,  s  3,  4. 

N  ir  for  an  often  enemy,  prisoner  of  war,  however  ill  used  2W.  Bl.  1324. 
or  deceived, — not  entitled  to  any  of  the  privileges  of  English-  — |  ^jjn^54, 
men.  Refused  to  bring  up  a  soldier  in  the  United  States'  army.  Cas  ^ 

§  8.  Cases  in  which  habeas  corpus  is  granted.  See  Appren- 
tices, Guardians,  &c.  Parent  and  Child,  Trespass,  False  Im- 
prisonment, Synopsis,  &c.  sundry  cases.  Lies  for  one  taken 
by  an  escape-warrant  by  one  not  an  officer.  Rich  r.  Doughty, 
3  Salk.  149. 

As  to  process  of  arrest  and  imprisonment,  and  bailing  of 
offenders  under  Federal  law.  See  Ch.  222,  a.  13,  s.  2,  3. 

§  9.  One  for  a  crime  may  be  committed  by  one  magistrate  j^ranc^' 
on  affidavit  made  before  another,  as  above.    The  Supreme 
Court  of  the  United  States  may  issue  it  ad  subjiciendum. 

Denied  to  an  officer  arrested  on  charges  of  misconduct,  2  Maule  it 
who  made  affidavit  he  had  not  been  brought  to  trial  according  |^5^i 

vol.  vii.  39 
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Ch.  220.  to  the  articles  of  war,  as  soon  as  a  court  martial  could  be 

Art.  3.    veniently  assembled,  reason  for  the  delay  being  shewn, 
v^-v^^y      Proceedings  on  habeas  corpus  ;  see  False  Imprisonment, 
4  Dallas,  4 !2,  Ch.  172  fcc.    It  is  a  general  rule  on  habeas  corpus  for  the 
98&~2       court  to  inquire  only  if  there  be  sufficient  probable  cause  for  the 
commitment.    The  court  will  not,  therefore,  on  this  writ  de- 
termine the  right  of  guardianship,  or  any  other  right  not 
involved  in  the  inquiry,  if  sufficient  probable  cause  of  commit- 
ment. 

f  w.  Bi.  so*,     The  court  will  not  receive  the  return  of  a  writ  of  habeas 
cas7,l  ^isaik*  torPUi  tiH  tne  return  day.    Prisoner  discharged,  because  the 
84g,  361. —    conclusion  of  the  commitment  was,  till  delivered  by  due  course 
Carta.  162.    0j  \aWi  which  ought  to  be  only  when  committed  for  an  offence 
indictable,  not  when  committed  in  pursuance  of  a  special 
authority  to  which  the  conclusion  must  conform  as  in  this  case, 
as  to  smuggling  &c.,  that  is,  till  he  give  a  satisfactory  account 
of  himself. 

1  w.  BI.  410,  When  a  court  delivers  on  habeas  corpus  protection  to  the 
Kil!g  «hDela-  Partv  discharged,  redeundo  is  of  course  :  2.  Whenever  the 
vai  I  ai. ;     court  changes  the  custody  of  a  person,  it  is  done  in  court : 


iteZ  C?e*        ^  return  uv  complying  with  may  be  well  enough  without 

StrL  444.— l  a°y  return  in  scriptis :  4.  The  only  order  the  court  will  make 

Saik.  360.-—  is  one  to  prevent  illegal  restraint :  5.  The  habeas  corpus  must 

i^Ld.  Raym.  n0|  he  directed  to  the  sheriff  or  gaoler  in  the  disjunctive)  and 

if  so  directed  it  must  be  quashed. 

tW.Bl.  1204,     The  return  to  a  habeas  corpus  must  answer  to  the  taking  as 

Warman's  wel|  as  to  the  detaining; ;  both  must  be  accounted  for  by  bitn 
case. — 6  D.b    l         »       i  '  i  •  *   j  • 

E.  89  92      wno  undertakes  to  imprison  a  subject  or  citizen.   And  it  is  a 

Rex  t.  Win-  bad  return  to  say,  "  1  bad  not  at  the  time  of  receiving  this 

ewe.  cited"11  Writ»  DOr  haVe  1  8mCe  had  me  hody  °f  A#  B*  detained  ic  mY 

cases  ci  e  .  cugtodV)  ^  mat  j  cou|d  not  nave  Rer  ^  „  Attachment  against 
him  who  made  the  return  ;  and  held,  an  attachment  may  be 
granted  for  making  an  insufficient  return  to  the  first  writ  of 
habeas  corpus,  without  issuing  an  alias  and  a  plvries.  The 

■as?  '  usua*  relurn  *s»  " 1041  lDe  Party  nas  not  lne  person  in  bis 
possession,  custody,  or  power."  Same,  General  Lewis'  case, 
10  Johns.  R.  228. 

1  East,  306,  But  it  is  a  good  return  to  state,  that  the  deft,  is  in  custody 
Kid'  s  d  unQ<er  8  S€n'ence  °f  a  court  of  competent  jurisdiction  to  inquire 
■  u  of  the  offence,  and  to  pass  such  a  sentence,  without  stating  the 
particular  circumstances  to  warrant  such  a  sentence.  See 
8  Johns.  R.  328,  341  ;  6  Johns.  R.  337  ;  4  Johns.  R.  317; 
5  Johns.  R.  282. 

Cases  of  habeas  corpus  at  common  law.   See  Stra.  194; 
Sayer,  44 ;  1  Ld.  Ravm.  99,  545  ;  Saik.  348 ;  Cro.  Car. 
667,  579;  Cro.  Car.  168. 
The  great  case  of  Yates  in  New  York,  Ch.  220,  a.  6,  s.  3, 
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4,  in  which  it  was  decided  that  one  committed  by  the  chan-  Ch.  220. 
cellor  for  ma  I- practice  and  contempt  of  court,  might  be  dis-   Art.  4. 
charged  on  habeas  corpus  by  a  judge  of  the  Supreme  Court  V^y^^ 
fee.  See  Yates1  case.  Is  regulated  in  Kentucky  by  statute  of 
Dec.  19,  1796,  which  directs  the  mode  of  suing  out  and  pro- 
ceeding in  writs  of  habeas  corpus  ; — may  be  signed  and  issued 
by  a  justice  of  the  District  Court  of  Court  of  Quarter  Ses- 
sions ;  but  is  not  allowable  in  cases  of  treason,  nor  after  con- 
viction, nor  on  execution. 
Art.  4.  Contempts. 

Process  of  contempt  is  one  branch  of  summary  proceed-  Forms,  to 
ings,  not  however  like  most  summary  proceedings  introduced  JJj*** 
in  modern  times ;  for  this  process  of  contempt  is  very  ancient, 
perhaps  coeval  with  courts  of  law.    Much  has  already  been 
said  as  to  the  principles  of  law  in  the  cases  of  contempts,  Ch. 
193,  a.  22,  a.  2o,  and  especially  art.  28  ;  where  the  inquiry 
principally  was,  what  is  a  contempt  of  court  fee.,  and  matters 
taking  place  on  the  civil  side  of  the  court,  and  before  the  i^l^o^^ 
attachment  of  contempt  issues,  but  after  issued,  the  proceed-  \82.~ 7  d  l 
ings  are  on  the  criminal  side,  and  the  State  or  United  States  E.  434>,  628. 
become  a  party.    Therefore,  as  above  stated,  all  proceedings  ^3J5ohna**" 
in  cases  of  contempt  of  court  are  in  the  end  criminal,  and  an 
interesting  part  of  criminal  law.    Process  of  contempt  to  be 
considered  here  is  to  bring  in  the  party  and  to  proceed  with 
bim.    The  process  of  all  summary  convictioos  "  is  extremely  4  BI  Co«- 
speedy,"  though  the  courts  of  common  law  check  them  "by  f^isi,— 
making  it  necessary  to  summon  the  party  accused  before  he  2  Ld.  Raym. 
be  condemned ;  this  is  now  held  to  be  an  indispensable  re-  t406* 
quisite,  though  the  justices  long  struggled  this  point,"  for- 
getting Seneca's  rule  of  natural  reason,  "out  statuit  aliquid 
parte  inaudita  altera,  aquum  licet  statuerit,  haud  aquusfuit  ;" 
a  rule,  says  Blackstone,  to  which  all  municipal  laws  that  are 
founded  on  the  principles  of  justice  have  strictly  conformed  ; 
the  Roman  law  requiring  a  citation  at  least ;  and  our  com* 
noon  law  never  suffering  any  fact  (either  civil  or  criminal)  to 
be  tried,  till  it  has  previously  compelled  an  appearance  of  the 
party  concerned.    The  principle  holds  in  process  or  proceed- 
ings of  contempt.  What  are  acts  of  contempt,  see  Ch.  193,  a. 
28.    When  the  contempt  is  committed  the  process  against  the 
offender  is  immediate,  and  is  "  an  inseparable  attendant  on 
•very  superior  tribunal;  and  accordingly  we  find  it  actually  283,  ^ 
exercised  as  far  back  as  the  annals  of  our  law  extend."  If 
the  contempt  be  committed  in  the  face  of  the  court  the  offen- 
der may  be  instantly  apprehended  and  imprisoned  at  the  dis- 
cretion of  the  judges,  without  any  further  proof  or  examina- 
tion."   But  this  must  be  done  by  some  warrant,  mittimus,  or 
act  of  record,  and  this  or  a  copy  ought  to  be  given  to  the  offi- 
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Ch.  220.  cer  committing  the  offender,  and  for  this  officer's  security  and 
Art  5.    justification  in  case  he  be  sued  or  questioned  for  false  iropris- 
'v-^v^w  omnent.   See  Anderson  v.  Dunn,  6  Wheat.  204  to  236.  An- 
derson brought  trespass  against  Dunn,  serjeani  at  arms  of  the 
House  of  Representatives  in  Congress,  for  committing  Ander- 
son on  the  speaker's  warrant  for  his  contempt  to  the  House. 
Deft,  justified  specially  under  the  warrant.  Judgment  for  him. 
But  as  to  contempts  committed  at  a  distance  from  the  court, 
and  not  within  its  view,  the  offender  cannot  be  arrested  or 
brought,  or  punished  without  process  and  evidence  by  affida- 
j^ror^Hyof  vits  Mothers,  or  confession  &c.    The  foundation  of  this  pro- 
contempt  io  cess  is  usually  the  affidavits  of  persons  in  whose  presence  the 
th**  court      contempt  is  committed.    Whenever  these  affidavits  are  deem- 
Jtb";  faiiing^o  Q^  ^JT  *ne  court  sufficient,  the  usual  practice  is  to  make  a  rule 
appear,  not    oa  the  accused  to  shew  cause  why  an  attachment  of  contempt 
exceeding     should  not  issue  asainst  him,  or  in  very  flagrant  instances  of 

£!'>;  same, a  .  ?         .  .      '     .       ,     /      P  . 

witness  £3;   contempt  the  attachment  issues  in  the  first  instance.    And  so 
Toulmin's  K.  the  attachment  goes,  if  die  accused  do  not  on  the  rule  served 
M<rs30  —    011  n'm'  snew  sufficient  cause  to  prevent  its  issuing.  The  rule 
See' i  Hawk,  is  made  absolute,  and  on  this  process  the  accused  is  arrested 
88,80.        and  brought  in,  and  then  he  stands  committed,  or  puts  in  bail, 
in  order  on  outh  to  answer  such  interrogations  as  shall  be  put 
to  him  Cor  the  better  information  of  the  court  as  to  the  circum- 
stances of  the  contempt ;  and  if  the  accused  refuse  to  answer 
interrogatories  or  answer  them  evasively,  he  is  guilty  of  a 
J"  repeated  contempt,  to  be  punished  at  the  discretion  of  the 

*  •  court. 

■ {  -  Art.  5.  English,  cases  of  contempt  and  process  fyc. 
Toier  s  case  ^  A,  an  infant,  sued  a  writ,  and  D  was  admitted  bis 
prochein  amy  after  the  writ  was  sued  out  and  before  it  was 
Returned.  The  under-sheriff  delivered  it  back  to  the  infant 
ph.  and  some  of  his  other  relations  at  their  request,  and  this 
inatter  was  answered  when  the  sheriff  was  called  on  to  return 
the  writ ;  and  held,  the  conduct  of  the  officer  was  a  contempt, 
lor  the  court  held,  the  suit  was  subject  only  to  the  direction 
of  the  guardian,  and  so  is  the  writ,  though  an  infant  may  be* 
nonsuited.    The  under-sheriff,  said  the  court,  has  delivered 

2  Burr.  792.   the  writ  w,,noul  authority,  and  this  is  a  contempt.    He  was 
fined  and  committed  by  the  usual  process  of  contempt.    It  is 
a  contempt  not  properly  to  execute  punishment. 
Salic;  260.         §  2.  The  pit.  in  ejectment  to  recover  the  land,  or  in  an 
action  to  recover  the  mesne  profits,  is  a  nominal  person,  and  it 
is  a  contempt  in  him  to  release  either  action,  and  for  this  con- 
tempt he  is  committed. 
Salk.  278,        §  3*  Lord  Preston  was  committed  by  the  Court  of  Ses- 
Rpx  v.  Pres-   sions  for  refusing  to  be  sworn  to  give  evidence  to  the  grand 
*ou'  jury  on  an  indictment  of  treason.  And  on  habeas  corpus  brought 
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by  him,  held  a  great  contempt,  for  which  he  might  well  be  Ch.  220. 
fined  and  committed  till  be  paid  his  fine.    A  sheriff*  is  Dot    Art,  6. 
liable  to  process  of  contempt  for  not  executing  process,  not  \^y^^ 
coming  to  his  personal  knowledge,  nor  left  at  his  office,  but 
delivered  to  a  deputy.    I  Johns.  Cases,  »37. 

Held  in  this  case,  if  a  stranger  by  contrivance  defeat  -a  rule  Stlk.  5©G, 
of  court,  and  the  part  of  the  benefit  of  the  award,  it  is  a  con-   u  casc 
tempt  to  the  court,  and  process  of  contempt  may  go  against 
him. 

$  4.  A  copy  of  a  bill  of  Middlesex  was  served  on  the  deft.  2  Stra.  1094, 
attending  the  sittings.  On  motion  against  the  attorney  for  a  *•  Haw' 
contempt,  it  was  said  to  be  right,  because  it  was  not  an  arrest 
Which  restrained  him  of  his  liberty.  .  But  the  court  said,  the 
privilege  was  designed  to  prevent  any  interruption  of  the  busi- 
ness of  the  court  &c.,  and  so  equally  a  contempt  for  which 
he  might  be  committed. 

$  5.  But  it  is  no  contempt  for  which  the  court  will  commit  2  Stra.  1000. 
the  party,  to  challenge  a  speciai  jury,  on  account  of  the  sher- 
iff's interest. 

§  6.  Generally,  if  there  be  faults  both  sides,  and  the  officer  LoflU,  35, 
behaved  badly  executing  the  process,  as  well  as  those  who  oosfowy  *' 
resist  him,  the  court  will  not  grant  this  extraordinary  pro- 
cess of  contempt. 

$7.  This  process,  an  attachment,  had  issued  against  the  iw  bi.isu, 
deft,  for  disobeying  an  award,  and  filing  a  bill  in  chancery  r. 
against  the  arbitrators,  and  he  had  been  examined  upon  inter-  A  j^Jmny 
rogatories.    Motion  for  the  master's  report  on  the  last  day  of  ore  tentu  or- 
the  term,  without  previous  leave  of  the  court ;  on  affidavit  the  ^rm°t]^ul°dbe 
deft,  had  made  the  proceedings  on  this  very  attachment  the  for  a  con- 
subject  of  a  supplementary  bill,  and  had  moved  for  an  injunc-  tempt  io 
tion.    Objection,  that  this  motion  was  irregular ;  but  per  o^Libek,'1 
curiam,  in  a  case  so  extraordinary  as  this,  the  contempt  160. 
being  every  day  increasing,  the  court  will  dispense  with  their 
rule.    But  being  objected  the  deft,  was  not  personally  served 
with  notice  of  this  motion,  but  only  that  it  was  put  under  his 
chamber-door,  the  court,  for  that  reason  only,  refused  the  mo- 
tion.  See  sundry  attachments  for  contempts.  2  Com.  D. 
Chan.  D.  3,  fee. 

^  8.  The  court  declared  a  declaration  in  ejectment  was  so  Stra.  567, 
far  a  process  of  the  court,  that  they  would  punish  by  process  R«*  r-  Unilt' 
of  contempt,  contemptuous  words  uttered  on  the  delivery  of 
it,  as  a  contempt  of  the  court. 

§  9.  .The  court  ordered  this  process,  an  attachment  of  con-  Stra.  567, 
tempt  nisi,  against  the  town-clerk  of  Guilford,  and  a  deft,  con-  JjJ^' Bttr* 
victed  on  the  game  act,  for  granting  and  suing  out  a  replevin 
of  goods  distrained  for  the  penalty.    But  the  rule  was  dis- 
charged, because  it  was  only  a  contempt  to  the  inferior  juris- 
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Ch.  220.  diction  of  the  justices,  in  which  case  B.  R.  never  interposes. 

Art.  6.  When  the  jury  returned  their  verdict,  not  guilty,  there  was  a 

i^-v*^^  shout  in  the  hall,  and  one  Thompson,  jumping  up  in  the  middle 

6  D.  k.  E.  0f  the  court,  waiving  his  hat  and  hallooing,  was  fined  £20,  and 

stone!"  *    ta^en  into  cuslody  by  lms  process  of  contempt. 
2  Dougt.616,     $10  R»'e  for  an  attachment  in  the  B.  R.  against  the  deft. 
vHS  ban      *°r  aclinS  as  38  attorney  of  this  court  after  having  been  struck 
aug  an.      ^ff  ^  ^  ^  shewn.    Held,  if  be  positively  answers 

and  denies  the  charge,  this  court  refuses  the  attachment,  with- 
out entering  into  the  credit  of  the  parties  or  the  probability. 
Art.  6.  American  cases  of  process  of  contempt. 
9  Johns.  R.       $1.  The  evidence.    Proceedings  against  a  sheriff  for  not 
,tf0-  returning  a  writ  are  entitled  in  the  original  case,  including  the 

rule  for  the  attachment,  until  the  wiit  of  attachment.  The 
proceedings  after  the  attachment  is  graoted  are  in  the  name 
of  the  people. 

2  Johns.  R.       Disrespect  to  the  court  disavowed.    This  was  a  motion  for 
People  v.    -  *h's  process  of  contempt,  an  attachment.    The  court  refused 
Few  feel,     to  ma*e  a  rule  absolute,  because  the  party  shewing  cause 
disavowed  on  oath  any  intentional  disrespect  or  contempt  of 
the  court,  and  declaring  the  resolutions  complained  of  were 
passed  at  a  public  meeting  for  an  election  of  governor,  and 
intended  only  to  enforce  it. 
SJohDs.Cas.     $  2.  A  brought  au  action  in  the  name  of  B,  without  his 
294,  Butter-   consent  or  privity.    Held,  it  was  a  contempt  of  court,  and 

Sugg. "       wnei1  lhe  no,mnal  Plt-  was  nonsuited,  process  of  attachment 

was  granted  against  A  for  the  costs. 
4  Johns,  R       $  3.  So  in  this  case  held  a  contempt  to  use  another's  name 

Tfite9,7cHse  *tCm    ^s  wnere  *  ma8tcr  i°  chancery  filed  a  bill  to  which  he 

decWJed,8  '  signed  the  name  of  a  solicitor  of  the  court  without  bis  privity,  and 

three  jndpes  in  his  name  prosecuted  the  suit,  contrary  to  the  statute  concern- 

apmrist  two.  •     solicitors  oic.,  and  in  wilful  violation  of  his  duty  as  master, 

Many  cases        »  .  »  ,  11  j 

cited.  Bute  and  in  contempt  of  the  authority  of  the  court,  as  was  alleged; 
John*  R.      for  this  the  chancellor  committed  the  roaster  to  gaol  for  this 
a  *d  ifrrrjit'    mal-practice,  stated  in  the  order  of  commitment  and  contempt, 
decision  on   there  to  remain  until  the  further  order  of  the  court.  Held, 
?n  t he  Court*  tD'8  was  a  ^cSa^  ano*  va^  commitment  for  a  contempt,  even  if 
of  Errors,  as  the  master  might  have  been  indicted  for  an  offence  against 
below.        the  siid  statute.    Held,  also,  this  court  has  no  power  to  dis- 
charge a  person  committed  by  the  Court  of  Chancery  for  a 
contempt,  but  it  will  presume  its  proceedings  were  on  good 
grounds. .  [Action  against  the  chancellor.  5  Johns.  R.  282, 
299.] 

6  Johns.  R.  §  4.  But  it  was  in  this  case  held,  that  courts  of  justice  cao- 
ymm  r3The  not  commit  *°r  contempts,  for  an  indefinite  time,  or  until  the 

People,  in  the  Court  for  the  Correction  of  Errors.  Furlong  r.  Bray,  2  Saund.  182. — 1  Mod. 
172. — Bu»  9  Johns.  396.— Holt  on  Libels,  143,  Mr.  Keteltes  was  committed  for  a 
by  the  House  of  Assembly  io  W.  York;  and  Geo.  Clarke's  case. 
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further  order  of  the  court,  this  was,  in  substance,  a  reversal  Ca.  220. 
of  the  decision,  above,  in  this  same  case.  Also  held,  in  this  Art,  6. 
case,  that  a  party  out  of  court  cannot,  without  a  writ  or  war-  v^*\ 
rant,  be  committed  by  an  order  of  court  for  a  contempt :  al- 
so 3.  That  one  who  has  been  committed,  and  then  set  at 
large,  cannot  be  again  committed  by  an  order  grounded  on, 
and  reciting,  the  original  writ  of  attachment ;  though  commit- 
ted by  the  chancellor  and  discharged,  on  habeas  corpus,  by  a 
judge  of  the  Supreme  Court,  in  vacation  :  4.  That  the  orig- 
inal commitment  by  the  chancellor,  for  said  mal-practice  and 
contempt,  was  illegal  and  void,  being  for  an  offence  against 
the  statute,  of  which  the  Court  of  Chancery  had  no  jurisdic- 
tion, that  court  having  no  criminal  jurisdiction  ;  and  the  of- 
fence being  indictable,  and  the  offender  not  being  punishable 
twice,  was  the  reasoning,  once  for  contempt,  and  once  by  in- 
dictment, as  the  offence  was  one  entire  offence,  a  master  in 
chancery  practising  in  the  name  of  a  solicitor,  without  his 
consent :  5  That  the  court  of  chancery  cannot  commit  for  a 
contempt  on  the  affidavit  of  witnesses  only,  without  first  put- 
ting the  party  to  answer  to  interrogatories,  wherein  be  has 
the  benefit  of  bis  own  answers  on  oith :  6.  That  a  judge  of 
the  Supreme  Court,  in  vacation,  has  the  same  power  by  the 
statute  to  bear  and  decide  on  habeas  corpus,  which  the  court 
itself  possesses  at  common  law,  except  in  cases  of  treason 
and  felony  :  7.  That  if  a  judge,  in  vacation  discharges  a  pris- 
oner brought  before  him  on  habeas  corpus,  such  discharge 
being  withia  his  jurisdiction,  whether  erroneous  or  not,  is  6nal, 
and  the  party  caanot  be  again  imprisoned  for  the  same  cause, 
unless  by  order  of  the  court  in  which  he  is  recognised  to  ap- 
pear, or  other  court  having  jurisdiction  of  the  cause  :  8. 
That  a  person  committed  regularly,  and  set  at  large,  cannot 
be  recommitted  by  an  order  grounded  upon  and  reciting  the 
original  writ  or  attachment :  9.  Where  a  court  of  chancery 
commit,  a  judge  in  vacation,  or  the  Supreme  Court  in  term 
ti;oe,  may  discharge  the  prisoner,  on  habeas  corpus  ;  and  it 
seems  if  committed  for  a  contempt  only :  10.  A  writ  of  error 
he*  io  the  Court  for  the  Correction  of  Errors  on  a  judgment  of 
tue  Supreme  Court,  on  a  habeas  corpus  returned,  awarding  the 
pri.-o.ier  to  be  recommitted  :  11.  That  a  prisoner  may  be  dis-  BasbeU't 
charged  on  habeas  corpus,  though  the  conviction  or  judgment  case* 
on  which  committed,  remains  in  full  force.  It  will  be  observ- 
ed that  on  most  of  these  important  questions  the  court  was  di- 
vided, sixteen  against  twelve ;  in  the  minority  were  the  chan- 
cellor and  tbree  of  the  judges,  and  two  of  the  judges  in  the 
majority  ;  the  roost  important  question  was,  if  an  award  on 
habeas  corpus,  that  the  prisoner  be  recommitted  &cc.,  was 
such  a  judgment  as  was  the  subject  of  a  writ  of  error.  See 
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Ch  220.  Error,  Cfa.  137.  Many  of  these  matters  were  decided  differ- 

Art.  6.  ently,  9  Johns.  R.  395,  442,  Yates  v.  Lansing,  jun. 
v^*v^/  §  5.  It  is  a  contempt  to  endeavour  to  prejudice  the  public 
lDall.  319.  mm(j  m  writingS  as  to  a  cause  depending  in  court,  for  uhich 
the  court  may  issue  the  process  of  contempt.  But  if  the  of- 
fender be  present,  on  a  rule  to  shew  cause  why  an  attachment 
should  not  issue  against  him  for  a  contempt,  the  court  will 
not  make  the  rule  absolute,  but  give  judgment  directly  for  the 
offence. 

law^ACD^        ^      ^       ^aw>  Passc<*  as  ear^v  as  1^41,  by  tbe  legisla- 
1641/    '     ture  °f  ln®  Colony  of  Massachusetts  Bay,  any  contefnpt  of 
court  was  punishable  by  fine,  imprisonment,  disfranchisement, 
or  banishment.    This  banishment  was  a  severe  and  very  unu- 
sual punishment  for  offences  of  this  kind. 
An  act  in         §  7.  The  French  Penal  Code,  art.  222  to  233,  has  minutely 
Ken.  of  Dec.  reduced  the  French  laws  on  this  subject  to  writing ;  and  em- 
its'tbe  fioeT  oraced  all  insults  and  violence  committed  against  the  deposita- 
time  of  im-  Ties  of  the  public  force  and  authority.    This  portion  of  the 
prisonment    French  Code  may  well  be  followed.  " 

for  contempt,       *  n      r>  .  j»  i  • 


except  foaid  $  8-  Denying  any  disrespectful  intent  is  only  an  excuse, 
by  jury.       but  no  justification,  if  the  words  be  contemptuous  in  the  court's 

lCaine.'R.  opinion. 

2  Caines'  R.      §9.  Judges  of  an  inferior  court  refused  to  sign  a  bill  of  ex- 

ThJ  Je£  ception,  and  a  mandamus  issued,  ordering  them  do  it;  an 
of?  fee  "to**  affidavit  for  an  attachment  against  them  therefor,  must  state 
&*4,Tbe  Peo-  the  persons  are  those  who  should  have  signed  it ;  and  cause 
w  ck  ^e  sncwn  agamst  a  rule  f°r  an  attachment  by  affidavit, 

wyc  '         and  the  party  need  not  appear  personally.     1  Johns.  R. 
63,  64. 

3  Johns.  R.  §  10.  If  a  party  disobey  a  judge's  order,  he  is  not  in  con- 
138,  iHckson  tempt  unless  the  original  order  is  shown  him.  when  the  copy* 

is  served  ;  nor  for  non-payment  of  costs,  unless  shown  the 
power  to  receive  them  by  him  who  serves  the  said  bill. 
9  Johns.  R.       $11.  Powers  of  the  court  of  chancery  as  to  contempts,  A 
Y^tcs    Lan-  master  m  chancery  was  committed  by  order  of  the  court  of 
sing.  chancery;  which  order  stated,  that  A.  B.,  while  master,  filed  a 

bill,  and  thereto  subscribed  C.  D's.  name,  one  of  the  solicitors 
of  the  court,  without  his  knowledge,  (contrary  to  the  statute 
&c.  only  surplusage,)  in  wilful  violation  of  his  duty  as  master, 
and  in  contempt  of  the  court,  and  the  said  A  B  was  ordered 
to  be  committed  to  gaol,  until  the  further  order  of  the  court. 
Held,  legal :  2.  That  a  judge  of  the  Supreme  Court  could 
not,  on  habeas  corpus,  discharge  A.  B. :  3  The  Court  of  Chan- 
cery may,  in  its  discretion,  commit  for  contempt  on  the  affida- 
vit of  witnesses  only,  without  putting  the  party  to  answer  on 
interrogatories  :  4.  Such  commitment  may  be  for  an  indefi- 
nite time,  or  till  further  order  of  the  court :  b.  Nor  has  a  judge 
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of  the  Supreme  Court  power/  in  vacation,  on  habeas  corpus,  Ch.  220. 
in  such  case  to  discharge  :  6.  And  if  improperly  discharged     Art.  7. 
Chancery  may  recommit  him  :  7.   Nor  can  the  Supreme  v^"v^«/ 
Court  discharge  in  such  case.    It  is  a  contempt  to  challenge 
a  memher  of  a  legislature,  or  to  offer  to  bribe  him.    Cases  in 
Congress  and  in  New  York  ;  Holt  on  Libels,  143,  145. 
Art.  7.  Process  of  outlawry. 

§  1.  After  an  indictment,  information,  or  inquisition  is  found 
or  taken  against  an  offender,  and  he  cannot  be  found  to  be 
brought  in  to  answer  the  charge  against  him,  the  next  step  is 
this  process  of  outlawry  against  him.    This  subject  of  out- 
lawry has  been  touched  upr>n  in  considering  civil  actions, 
where  by  it  there  is  a  forfeiture  of  property,  and  by  it,  in  cer- 
tain cases,  an  inability  is  created  to  sue  or  prosecute  civil  ac- 
tions, both  of  which  naturally  come  under  consideration  in 
treating  of  civil  actions.    See  Ch.  3  ;  Ch.  69  ;  Ch.  123 ; 
Ch.  136  ;  Ch.  176  ;  and  the  principles  of  it,  Synopsis,  Ch.  Entfhh  form 
1 93.    It  remains  here  to  consider  our  process  of  outlawry,  of  the  en- 
This  process  of  outlawry  is  not  found  in  the  United  States  laws,  fent» 10 
and  if  practised  at  all  by  the  courts  of  the  United  States,  it  iToVm*™' 
must  be  in  virtue  of  some  State  laws ;  nor  was  there  any  pro-  outlawry  re- 
cess of  outlawry  at  common  law ;  nor  have  we  adopted  the  J^^g^11" 
English  laws  on  this  subject,  any  further  than  they  serve  to  _Prociama- 
explain  some  expressions  in  our  own  laws  on  this  subject.  Noth-  form, 
in^  of  outlawry  appears  in  the  Colony  or  Province  laws  of  £^5^7' 
Massachusetts.    But  the  first  we  find  of  this  process  in  our  Act,  1777,  a. 
statutes  is  a  clause  in  our  treason  act  of  1777.  7.— Maine 

§  2.  The  7th  section  of  this  act  provides,  that  any  person  in-  c  ' c  ' 
dieted  for  any  treason,or  misprision  of  treason,  may  be  outlawed, 
and  thereby  attainted  of,  or  for,  any  of  said  offences  of  treason,  or 
misprision  of  treason;  and  that  all  process  of  outlawry,  hereafter 
to  be  made  or  had  within  this  State,  against  any  offenders  in 
treason,  or  misprision  of  treason,  being  resiant,  or  inhabitant, 
out  of  the  limits  of  this  State,  at  the  time  of  the  outlawry 
pronounced  against  them,  shall  be  as  good  and  effectual  in 
law,  to  all  intent  and  purposes,  as  if  any  such  offenders  had 
ben  resident  and  dwelling  within  the  State  at  the  time  of  such 
process  awarded  and  outlawry  pronounced. 

$  3.  Section  8  enacts,  that  if  the  party  outlawed  shall,  in  a 
year  after  the  outlawry  pronounced,  or  judgment  given  on 
such  outlawry,  yield  himself  to  the  Chief  Justice  of  the  State, 
and  after  to  traverse  the  indictment,  he  shall  be  received  to 
to  the  said  traverse,  and  found  not  guilty,  shall  be  discharged 
of  the  said  outlawry,  and  of  all  penalties  and  forfeitures  by 
reason  of  the  same ;  and  on  this  trial  he  has  the  full  bene- 
fit of  this  act. 

Section  9  provides,  that  every  person  convicted  of  any 
▼ol.  vii.  40 
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Ch.  220.  manner  of  treasons  by  process  of  outlawry,  shall  forfeit  to  the 
Art.  7.  State  all  goods  and  chattels  he  is  possessed  of  at  the  time  of 
Vg^v^^/  such  conviction,  and  all  real  estate  owned  by  him  at  the  time 
of  the  treason  committed,  or  any  time  after.  Upon  this  act 
it  ought  to  be  observed  that  it  does  not  point  out  any  form  or 
manner  of  outlawing  a  person  ;  but  it  barely  enacts,  that  any 
person  indicted  of  treason  &c.,  may  be  outlawed,  and  there- 
by attainted  of  treason  or  misprision  of  treason  ;  nor  was  there, 
at  the  time  this  treason  act  was  passed,  (A.  D.  1777,)  any 
statute  in  Massachusetts  as  to  outlawry:  Hence  it  follows  our 
legislators  understood  the  outlawry  must  be  according  to  the 
English  law,  and  it  could  not  be  otherwise  It  is  evident  this 
act,  in  this  respect,  was  intended  principally  against  the  then 
conspirators  and  absentees,  whose  cases  have  been  considered 
in  former  chapters.  But  it  was  soon  understood  to  be  tedi- 
ous and  troublesome  to  go  through  all  the  forms  of  outlawry, 
according  to  the  English  laws.  If  outlawry  could  be  by  the 
Mass.  Act,     English  law,  see  below. 

— M^ne^Acf  Therefore  sometime  before  the  close  of  the  revolutionary 
ch.  69.  '  war,  this  act  was  passed  by  our  legislature,  "  directing  and 
regulating  the  process  of  outlawry."  This  act  was  framed  on 
the  principles  of  the  British  process  of  outlawry,  (but  not  in 
the  forms  of  it,)  and  suited  to  our  situation  ;  and  the  situation 
of  each  of  the  thirteen  Colonies,  or  States,  being  the  same  in 
this  respect,  it  is  conceived  that  the  principles  of  this  act  of 
outlawry,  applied  in  substance  to  each,  hence  cited  at  some 
length.  Sect.  1  enacts,  that  when  any  person  "  shall  stand 
charged  of  any  criminal  offcuce,  before  the  Supreme  Judicial 
Court  of  this  government,  by  the  indictment  or  presentment 
of  a  grand  jury,"  whether  found  in  it,  or  removed  into  it,  "  by 
appeal,  or  writ  of  certiorari,  shall  abscond  to  avoid  answering 
or  abiding  and  performing  the  judgment  that  may  be  given 
thereon,"  before  or  after  indicted,  "  a  writ  shall  issue  to  the 
sheriff  of  the  county  where  such  offender  was  an  inhabitant 
or  resident,  at  the  time  of  finding  the  same  bill,  directing  him 
to  make  known  to  such  offender  that  unless  he  shall  appear  on 
the  first  day  of  the  next  sitting  of  the  said  Supreme  Judicial 
Court,  and  there  traverse  the  same  charge,  and  abide  the 
judgment  that  shall  be  given  thereon,  or  appear  and  give  such 
security  therefor,  by  way  of  recognisance,  as  the  said  court 
shall  order,  such  person  will  then  and  there  be  declared  an 
outlaw,  and  be  subject  to  all  the  penalties  and  disabilities  in 
tilts  act,  declared  to  be  incident  to  a  person  under  the  sen- 
tence of  outlawry  ;  and  the  mode  of  executing  the  said  writ 
of  scire  facias,  shall  be  by  leaving  an  authenticated  copy 
thereof,  certified  by  the  sheriff,  at  the  offender's  dwelling-house, 
or  last  place  of  abode,  sixty  days,  at  the  least,  before  the 
same  process  shall  be  returnable,  and  shall  cause  an  abstract 
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or  notification  of  the  subject  matter  in  the  same  writ  mention-  Ch.  220. 
ed,  sixty  days  before  the  return  day  at  least,  to  be  printed  in  Art,  7. 
one  of  the  most  public  weekly  newspapers,  and  to  be  con  tin-  v^-v^^ 
lied  five  several  weeks  inclusive,  and  shall  cause  him  to  be 
publicly  called,  in  every  court  of  General  Sessions  of  the 
peace  in  his  county,  that  shall  be  holden  while  the  same  pro- 
cess shall  be  in  his  custody  ;  which  writ  of  scire  facias  be- 
ing served  and  returned  in  manner  aforesaid,  and  filed  in 
court,  shall  be  entered  on  the  docket,  and  the  party  against 
whom  the  same  issued,  after  having  been  publicly  called  in 
the  said  Supreme  Judicial  Court,  to  appear  and  answer  the 
charge  alleged  against  him,  as  aforesaid,  if  he  shall  not  appear 
upon  such  notice  and  proclamation,  his  default  shall  be  re- 
corded, and  such  offender  by  the  same  court  be  declared  an 
outlaw,  without  any  other  act  or  ceremony,  any  former  law, 
usage,  or  custom,  to  the  contrary  notwithstanding."  By  a 
proviso,  at  the  end  of  this  first  section,  the  court  may  suspend 
judgment  of  outlawry  a  certain  time,  on  bail  given  for  the  of" 
fender's  answeriug  and  abiding  the  judgment.  Thus  one  in- 
dicted for  any  criminal  offence  may  be  outlawed  by  the  Su- 
preme Judicial  Court,  and  by  no  other  court. 

$  4.  Section  2  ;  this  section  declares  what  shall  be  evi- 
dence of  an  offender's  absconding  after  having  appeared  and 
pleaded  to  the  indictment,  and  who  shall  depart  without  the 
leave  of  the  court. 

v$  5.  Section  3  respects  evidence  of  absconding  while  the 
indictment  is  pending  in  the  Sessions. 

§  6.  Section  4  respects  a  capias  in  a  county  in  which  the 
Supreme  Judicial  Court  sits  but  once  a  year. 

§7.  Effect  of  outlawry,  by  section  5,  is  disability  to  main- 
tain, in  his  own  right,  any  action,  and  "  under  such  other  dis- 
abilities and  disqualifications  in  civil  society,  as  a  person  con- 
victed and  sentenced  for  the  offence  charged  in  the  bill  upon 
which  he  may  be  outlawed  ;"  and  if  a  greater  forfeiture  do 
not  accrue  to  the  State  "  upon  conviction  and  judgment  on 
such  bill  of  indictment,  shall  forfeit  the  issues  and  profits  of 
all  his  real  estate,  during  the  life  of  the  outlaw,"  in  case  the 
judgment  of  outlawry  so  long  remain  in  force,  and  is  further 
liable  to  be  arrested  on  a  capias  utlagatum,  and  sentenced  in 
the  manner  as  if  he  was  convicted  by  a  jury  of  the  charge  al- 
leged in  the  bill. 

§  8.  Section  7  makes  the  outlaw's  real  estate  liable  to  res* 
pond  judgment  for  fine  and  costs,  from  the  time  the  scire  fa* 
cias  utlagatum  issues ;  and  lands  of  all  those  recognising  to 
the  State  made  liable  from  the  date  of  the  recognisance. 

$  9.  Sect.  8  provides,  "  that  every  offender  that  may  be 
outlawed  upon  bis  appearing  in  open  court  and  confessing  the 
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Ch.  220.  charge,  and  receiving  sentence  thereon,  or  appearing  and  tra- 
Art.  8.  versing  the  charge,  shall  be  acquitted  by  a  jury,  or  on  demur- 
v^w/  rer,  or  any  other  plea,  the  same  shall  be  adjudged  insufficient 
in  law  to  compel  the  person  accused  to  answer  thereunto,  or 
to  support  a  judgment  thereon  ;  in  every  such  case,  the  pro- 
ceeding shall  be  construed  to  operate  as  a  full  and  effectual 
reversal  of  the  judgment  of  outlawry,  as  though  a  formal  re- 
versal had  been  given  upon  a  writ  of  error,  expressly  brought 
for  that  purpose,  provided  the  appearance  upon  which  such 
acquittal  shall  be  given,  shall  be  voluntary,  and  without  com- 
pulsion, and  within  one  year  and  a  day  after  judgment  of  out- 
lawry shall  be  pronounced,  and  the  costs  accruing  on  the  pro- 
cess of  outlawry  shall  be  first  satisfied  and  paid." 

Mass.  Act,        §  10.  By  the  15th  section  of  this  act,  as  to  taxes,  it  is  en- 

nse.16'  acted,  "  that  any  constable  or  collector  of  any  town,  district, 
plantation,  parish,  or  precinct,  shall  abscond  or  secrete  himself 
for  the  space  of  one  month,  having  assessments  in  his  hands 
unsettled,  the  selectmen  or  assessors  of  such  town,  district, 
plantation,  parish,  and  precinct,  are  hereby  empowered  to 
charge  such  constable  therewith,  by  declaration  filed  in  the 
Supreme  Judicial  Court,  and  thereupon  to  proceed  to  judg- 
ment of  outlawry  against  such  constable  or  collector and 
the  town  &c.  may  choose  another. 

Comments       Art*  8*    General  principles.    This  process  of  outlawry 
has  ever  been  somewhat  vague  and  uncertain  in  Massachu- 
setts, if  not  in  all  the  English  Colonies,  now  United  States. 
§  1.  Nothing  is  recollected  to  shew  it  was  practised  in  the 

~     «        times  of  the  Colonies ;  and  it  is  difficult  to  see  how  it  could 

o  til    r«—  7 

og^'      '    be,  where  there  was  no  Colony  statute  to  aid  this  process. 

As  observed  above,  it  existed  not  at  common  law,  and  "  till 
some  time  after  the  conquest,  no  man  could  be  outlawed,  but 
for  felony."  But  as  early  as  Bracton's  time,  "  process  of 
outlawry  was  ordained  to  be  in  all  actions  of  trespass  ct  et 
armis."  Since,  it  has  been  by  many  statutes  extended  to 
many  cases  of  actions,  sued  by  original,  but  not  in  those  sued 
by  bill,  a  distinction  never  of  much  importance  in  New  Eng- 
land, if  in  the  other  Colonies.  The  English  process  of  out- 
lawry has  ever  been  in  a  form  and  manner  not  well  to  be 
3  Bl.  Com.  pursued  here  ;  for  instance,  if  in  England  the  party  sued  or 
leTe.  ,,,  accused,  could  not  be  found,  then  after  the  proper  returns 
thereof  by  the  proper  officer,  the  exigi  facias  has  issued  to 
the  sheriff,  commanding  him  to  cause  this  party  to  "  be  required 
from  county  court  to  county  court,  until  according  to  the  law 
and  custom  of  England  he  be  outlawed,  if  he  doth  not  ap- 
pear ;  and  if  he  doth  appear,  then  to  take  him,  and  cause 
him  to  be  safely  kept"  he.  On  this  exigi  facias,  the  sheriff 
required  him  at  five  successive  county  courts  in  his  county, 
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held  monthly,  and  accordingly  returned  his  primo  exactu$,  Ch.  220. 
at  such  a  court  so  holden,  his  tecundo  exactus  at  &c.,  his  Art.  8. 
tertio  exactus  at  &tc,  and  so  his  quarto  and  quinto  exactus  at  s^v^*' 
such  a  court  &c.,  and  that  he  did  not  appear ;  then  issued  the 
writ  of  proclamation,  reciting  the  former  writs  issued,  and 
that  he  did  not  appear  &c.,  and  then  commanding  the  sheriff 
by  virtue  of  31  of  Eliz.  to  cause  this  party  to  be  proclaimed 
on  three  several  days,  according  to  that  act,  one  at  the  door 
of  the  church  &lc.  ;  to  this  he  returned,  he  at  his  county 
court,  held  &c.  caused  to  be  proclaimed  the  first  time  ;  and 
at  the  Quarter  Sessions  of  the  peace,  held  &tc,  he  caused  to 
be  proclaimed  the  second  time,  and  at  the  most  usual  door  of 
the  church  of  B  ,  on  ,  immediately  after  divine  ser- 
vice, one  month  at  the  least  before  the  said  party  was  re- 
quired the  fifth  time,  he  caused  to  be  proclaimed  the  third 
time,  to  surrender  himself  &ic. ;  then  issued  the  capias  utla~ 
gatvm,  to  take  this  party,  as  one  actually  outlawed,  in  such  a 
suit  &c.,  and  him  safely  keep  &c. ;  on  this  capias  the  sheriff 
made  return  according  to  the  fact.  This  process  of  outlawry 
in  England,  has  ever  depended  on  many  statutes  relating  to 
civil  and  criminal  proceedings,  extending  this  process  first'  to 
felony,  and  then  to  most  trespasses  and  civil  actions,  and 
regulating  this  process  as  to  forms  and  manner,  and  having 
particular  reference  to  the  state  of  the  courts  and  officers 
in  England.  It  is  doubtful  if  the  English  Colonies,  now 
United  States,  adopted  these  statutes.  In  Carolina,  where  so 
many  English  statutes  were  adopted,  as  appears  Ch.  196,  it 
does  not  appear  that  these  statutes  as  to  outlawries,  were 
adopted,  in  any  considerable  degree,  if  at  all.  But  even  if 
tbey  were  adopted  in  any  English  Colony,  it  seems  they  could 
not  be  executed,  because  in  the  Colony  there  were  generally  no 
courts  at  which  they  could  be  executed,  according  to  the  inten- 
tions of  them  ;  the  monthly  county  courts,  for  instance,  in 
England,  were  the  courts  principally  in  which  this  process  of 
outlawry  was  executed,  and  being  held  monthly,  the  whole 
process  on  the  exigi  facias,  was  executed  in  five  months.  But 
there  never  were  any  such  courts  in  many  of  the  Colonies ; 
and  it  can  hardly  be  presumed  our  courts  of  law  would  under- 
take to  execute  this  process,  which  put  a  man  "  out  of  the 
protection  of  the  law,"  so  that  he  was  rendered  by  it  "  incapa- 
ble to  bring  any  action  for  the  redress  of  injuries,"  and  by  it 
forfeited  his  goods  and  chattels  to  the  king,  in  courts  in 
America,  so  very  differently  constituted,  without  any  statute 
authority  given  by  the  Colony  legislature.  On  the  whole,  I 
should  readily  infer  this  process  of  outlawry  did  not  lie  in  any 
English  Colony,  in  which  there  was  no  Colony  statute  what- 
ever to  regulate  it.  But  yet  we  have  seen  there  was  in  1777, 
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Ch.  220,  no  such  statute  in  Massachachusetts,  yet  our  legislature,  in 
Art,  8.    passing  then  the  treason  act,  directed  the  offender  be  outlawed, 

fc^'V^fc*'  which  certainly  supposed  prima  facie,  there  was  then  existing 
a  process  of  outlawry  in  the  State  of  Massachusetts.  The 
Colony  legislatures  had  no  inducements  to  favour  outlawries 
on  English  principles ;  because  on  them  the  goods  and  chattels 
of  the  party  outlawed  were  forfeited  to  the;king.  And  it  is 
believed  that  there  never  were  any  such  forfeitures  in  America 
by  implication ;  that  no  man  in  the  English  Colonies  in 
America,  ever  forfeited  all  his  goods  and  chattels  for  any 
misconduct,  without  some  express  statute,  English  or  Ameri- 
can, passed  for  the  purpose.  The  English  statutes  above 
named  or  referred  to,  as  to  outlawries  and  forfeitures  thereon, 
when  enacted,  were  never  made  to  extend  to  the  Colonies, 
and  were  never  here  in  force,  unless  adopted  here  silently,  in 
practice  by  our  courts  of  law,  of  which  there  is  no  evidence 
found,  and,  as  already  observed,  there  was  no  inducement  to 
adopt  them.  And  it  may  be  added,  there  never  has  been,  in 
general,  any  occasion  here  for  outlawries  in  civil  actions,  be- 
cause in  our  practice  judgments  have  always  been  allowed  on 
defaults,  and  on  which  judgments  all  the  property  of  the  deft, 
and  usually  his  body,  has  been  liable  to  be  seized  and  dis- 
posed of  in  execution,  to  satisfy  all  debts  and  demands  against 
him.  So  that  whether  defts.  in  civil  actions,  duly  served, 
have  appeared  or  not,  the  pits,  on  their  executions,  have  had 
every  advantage.  Therefore  in  1782,  when  our  legislature 
passed  the  above  act,  to  regulate  the  process  of  outlawry,  it 
was  confined  to  criminal  cases,  and  not  extended  to  civil 
suits; — also  confined  it  to  criminal  cases  pending  in  te 
Supreme  Judicial  Court  alone,  another  reason  for  supposing 
the  broad  English  process  of  outlawry,  had  never  been  adopted 
here,  for  if  it  had  been  this  very  limitation  bad  been  a  very 
great  change  in  the  law  on  this  subject ;  a  change  too  great 
to  be  made  at  once  without  any  notice  being  taken  of  it.  It 
has  been  thought  by  some,  that  our  legislature  did  not  intro- 
duce this  clause  into  our  treason  act  of  1777,  because  it  was 
thought  the  process  of  outlawry  was  then  in  force,  but  be- 
cause it  was  then  expected  an  act  would  soon  or  immediately 
be  passed,  such  as  was  passed  in  1782,  to  regulate  this  pro- 
cess. If  so,  there  is  no  difficulty  in  reconciling  the  laws  on 
this  subject.  And  they  have  stood  thus  before  the  American 
revolution.  There  were  no  material  reasons  existing  for  estab- 
lishing the  process  of  outlawry  in  Massachusetts,  or  in  the 
English  or  British  Colonies  generally  ;  none  in  civil  actions 
of  any  material  importance,  and  none  very  material  in  criminal 
cases,  as  crimes  were  never  numerous  here,  and  as  punishments 
here  have  been  principally  inflicted  on  the  persons  of  offend* 
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ers,  and  in  no  very  great  degree  by  forfeitures  of  their  estates  Ch.  220. 
in  toto,  real,  personal,  or  both.  And  as  to  criminal  cases,  the  ArU  9. 
outlawry  of  the  accused  in  England,  has  ever  been  a  part  of  V^y^^ 
the  proceedings  against  him  on  the  indictment  &,c,  and  these 
proceedings  have  been  materially  governed  by  English  statutes 
in  criminal  cases,  by  which  statutes  our  proceedings,  trials, 
and  punishments,  in  cases  of  crimes,  have  been  in  no  con- 
siderable degree  governed  at  any  time,  but  almost  altogether 
by  our  own  statutes,— except  in  cases  of  treason  and  misprision 
of  treason.  As  to  these,  this  act  provided,  that  every  person  Mass.  Act, 
indicted  for  them  should  be  tried  according  to  the  7th  W.  III.  1696 
"  entitled  an  act  for  regulating  trials  in  cases  of  treason  and 
misprision  of  treason,"  and  also  the  accused  to  be  entitled  to 
the  benefits  of  that  act.  The  provisious  of  this  act  were  well 
calculated  to  guard  the  rights  of  the  subject  accused.  It  cer- 
tainly is  very  questionable  if  the  provincial  act  of  1C96,  had  any 
reference  to  outlawries.  It  directed  the  trial  to  be  according  to 
the  7th  W.  III.  but  makes  no  mention  of  outlawries  in  any  case, 
and  if  it  had  mentioned  them  generally,  how  could  the  process 
of  outlawry,  in  any  case,  have  been  carried  through  our  courts, 
so  very  different  from  the  English  courts,  and  on  English 
statutes,  without  the  aid  and  direction  of  any  statutes  of  out 
own.  By  what  authority  could  our  Superior  Court,  for  in- 
stance, for  the  execution  of  the  exigi  facias,  have  substituted 
any  court  of  ours,  without  any  statute  to  the  purpose,  to  the 
English  county  courts  held  monthly  ? 

On  the  whole,  it  seems  that  no  process  of  outlawry  was  pro- 
vided in  Massachusetts  till  1762.  And  the  only  process  we 
have  ever  had,  is  that  which  was  established  by  that  act. 
Art.  9.  The  principles  of  the  act  of  1782  noticed, 
$  1.  This  act  is  confined  to  criminal  cases  :  2.  To  those 
only  pending  in  the  Supreme  Judicial  Court :  3.  To  those 
only  by  indictment  or  presentment  of  a  grand  jury  :  4.  To 
those  cases  only  in  which  the  accused  absconds,  to  avoid 
answering  or  abiding  the  judgment  on  the  indictment :  5. 
After  certain  proceedings  had,  pointed  out  in  the  act,  he  is 
actually  an  outlaw,  and  subject  to  the  disabilities  of  one  out- 
lawed :  these  are,  6.  Inability  to  maintain  any  action  in  his 
own  right:  7.  Such  other  disqualifications  and  disabilities, 
and  forfeitures,  as  the  law  annexes  to  the  crime  charged  in 
the  indictment ;  and  if  this  annex  no  greater  forfeiture  to  the 
crime  charged,  then  he  forfeits,  on  being  outlawed,  the  issues 
and  profits  of  his  real  estate  for  his  life,  if  the  outlawry  con- 
tinue so  loog  not  reversed  :  8.  When  outlawed,  he  is  liable  to 
be  taken  on  a  capias  utlagatum,  and  sentenced  as  if  convicted  : 
9.  But  the  outlawed  may  by  appearance  Stc.  avoid  the  effects 
t>f  the  outlawry:   10.  This  act,  1782r  is  merely  affirmative, 
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Ch.  220.  repeals  no  law,  and  has  in  it  no  expressions  to  exclude  other 
Art.  10.    law,  and  therefore  if  the  English  statu  es  and  practice  were  in 
\^y^J  force  here  on  this  subject  before  the  passing  of  this  act,  they 
are  so  yet. 

^  2.  But  though  it  is  conceived  we  had  legally  no  process  of 
outlawry  before  ihis  act  was  passed,  and  hence  it  was  found 
necessary  in  1782  to  enact  this;  yet  in  the  construction  of 
this  act,  and  in  practice  upon  it,  many  very  useful  decisions 
will  be  found  in  the  English  books  ;  because  here,  as  in  Eng- 
land, an  outlawry  is  very  penal,  and  therefore  the  process 
here,  as  there,  is  to  be  strictly  executed ;  and  any  defect  there 
that  will  make  this  process  of  outlawry  void  or  reversible,  will 
make  it  so  here  ;  for  instance,  if  the  outlaw  be  not  correctly 
and  truly  named  and  described  in  it.  So  the  outlaw's  disabil- 
ities to  sue  &tc.  must  be  construed  here  on  the  same  princi- 
ples as  there,  and  so  his  forfeitures.  Hence  some  English 
decisions  on'  this  subject  deserve  attention,  because  they  di- 
rectly contain  principles  applicable  to  American  cases  of 
outlawries,  some  few  of  which  have  existed,  and  more  may 
exist. 

Art.  10.    English  decisions, 
to.  L.  128.       §  1.  Every  where  outlawry  is  a  punishment  for  refusing  to 
be  amenable  to  the  law  of  the  land.    It  is  a  high  offence  then 
to  refuse,  for  which  the  outlaw  justly  forfeits  property  and 
privileges,  and  it  is  said,  anciently  "  any  one  might  as  lawfully 
kill  a  person  outlawed,  as  he  might  a  wolf,  or  other  noxious 
animal."    But  since  the  time  of  Ed.  III.  one  outlawed  has 
been  liable  to  be  put  to  death  but  by  the  sheriff,  having  lawful 
authority  for  that  purpose. 
2  Hale's  P.       &  2.  The  sheriff  may  break  open  the  house  of  one  outlawed, 
*r>     i    '  to  take  him,  after  notice : — so  the  house  of  another.    And  so 
may  the  constable  or  any  person  in  pursuit  ol  one  outlawed 
or  indicted  for  felony. 

§  3.  As  the  punishment  of  outlawry  is  severe,  no  one  can 
be  outlawed  without  due  notice,  and  evident  contempt  to  the 
court.  And  in  giving  this  notice,  the  accused  is  to  be  ac- 
curately named  and  described  ;  and  if  not,  the  outlawry  is 
reversible. 

^  4.  Outlawry  can  be  only  in  a  criminal  case,  on  indictment 
2  Hale's  P.  in  one  court  only,  of  one  capable  of  a  crime  and  absconded. 
— Dyer2239  What  *s  a  criminal  case  must  be  decided,  as  in  former  chap- 
— 2Roi'  808.  ters,  by  English  and  our  law  and  decisions.  As  to  what  is 
— Co.  L.  122.  an  indictment  or  the  proper  court,  no  question  can  arise.  As 
Middieton's  '  to  capacity,  an  infant  above  fourteen  years  of  age  may  be 
case.— Cro.    outlawed,  but  not  under  that  age.    But  his  outlawry  is  not 

Car.  68,  void,  being  matter  of  record,  but  is  voidable  only  by  writ  of 
Smith  v.  xbiT^fi  •  •       -j      l         •  j 

Ashe  k  ox.    error.  In  the  English  practice,  a  woman  is  said  to  be  waived} 
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and  not  outlawed,  for  special  reasons ;  but  this  distinction  does   Ch.  220. 
not  exist  in  our  law,  for  our  statute  declares  that  any  person   Art.  10. 
standing  charged  Stc.  may  be  outlawed ;  and  a  feme  covert  K^y^J 
may  be  outlawed  with  or  without  her  husband,  especially  for 
treason  or  felony.   Hutt.  86 ;  Siderfin,  20,  21 ;  4  Ed,  111. 
34 ;  14  Ed.  III.  1  ;  18  Ed.  IV.  4 ;  11  Hen.  IV.  71. 

§  5.  Outlawries  of  several*   If  several  are  charged  as  prin-  2  Hale's  P. 
cipal  felons  in  the  indictment  they  may  be  outlawed  together  ;  c-  s*00- — a 
but  where  principal  and  accessary  are  indicted  together,  the  staulidf  "p. 
principal  must  first  be  outlawed,  and  be  thereby  attaint,  equal  c.  69,  70.— 1 
to  conviction,  then  an  exigi  facias  may  go  against  the  acces-  ^en*  'v#  ^ 
sary,  and  if  he  appears  on  the  capias,  he  is  bailable  till  the 
process  be  ended  as  to  the  principal.    And  this  is  a  common 
law  principle,  further  settled  by  Westra.  1.    So  if  A  and  B 
be  indicted  as  principals  in  felony,  and  C  as  accessary  to 
both,  the  exigent  against  C  shall  stay  till  A  and  B  be  attainted 
by  outlawry  or  plea  ;  for  it  is  said,  if  one  be  acquitted,  the  4  Co  44 
accessary  is  discharged,  as  he  is  indicted  as  accessary  to  both, 
so  not  to  be  put  to  answer,  till  both  be  attaint,  and  when  in- 
dicted as  accessary  to  both,  he  must  be  proved  so,  though  he 
might  have  been  indicted  as  accessary  to  one,  as  the  felonies  9  qo  j  ]9 
are  in  law  as  several.    But  according  to  a  later  case,  though  sancfaar's' 
indicted  as  accessary  to  both,  yet  if  proved  accessary  to  one,  CMe  ~^  c 
he  may  be  convicted  ;  but  queer  e,  for  a  criminal  case  espe-  3^ 
cially  ought  to  be  proved  strictly  as  it  is  charged.    In  treason  j  Haje.g  p 
all  are  principals ; — hence  process  of  outlawry  may  go  against  c.  238. — 2 
him  who  receives,  at  the  same  time,  as  against  him  who  did  J?*le^'  Cj 
the  fact.    Yet  this  receiver  shall  not  be  tried  and  convicted,  §2;  ' 
till  he  who  committed  the  fact  is  convicted. 

$  6.  Disabilities  and  forfeitures  how  limited.    Judgment  of  2  Haw.  P.  C. 
outlawry  being  itself  an  attainder,  and  attended  by  several  ^st'448<M 
disabilities  and  forfeitures,  it  is  necessary  to  see  bow  the  law  _io  Mod.' 
is  in  these  respects.    In  general  our  laws  annex  to  each  crime  188» 358, 
certain  disabilities  and  forfeitures  specified  in  the  act  that  £2;"~Stra* 
declares  the  crime ;  these  are  not  varied  in  cases  of  outlawry, 
for  that  being  an  attainder  of  the  crime,  these  parts  of  the 
assigned  punishment  follow.    But  the  outlaw  is  also  punished 
as  guilty  of  a  new  offence,  in  refusing  to  be  amenable  to 
justice,  and  his  outlawry  and  its  effects  are  his  further  punish- 
ment for  this  new  offence.    These  effects  are  here  to  be  at-  2  naje»8  f 
tended  to.  And  though  an  outlawry  be  an  attainder,  and  equal  c.  360.  * 
to  a  conviction  or  sentence  by  verdict  or  confession,  yet  it 
does  not  subject  the  party  to  any  severer  punishment  than  the 
crime  does  for  which  the  outlawry  is  pronounced.    Hence,  if 
a  clergiable  crime,  he  has  his  clergy,  as  if  convicted  by  ver- 
dict or  confession.    And  according  to  this  case,  an  outlawry 
for  a  misdemeanor,  "  does  not  enure  as  a  conviction  of  the  2  saik.  <m 

▼Ofc.  tu.  41 
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Ch.  220.  offence,  as  it  does  io  cases  of  treason  and  felony,  bat  as  a 
Art,  10.  conviction  for  the  contempt,  in  not  answering;  which  contempt 
\^Y^J  is  punished"  in  England  by  forfeiture  of  his  goods  and  chat- 
tels, but  here  of  the  issues  and  profits  of  his  real  estate,  as 
above.    And  Fleta  42,  tyuatnvis  quis  pro  contumacia  etfuga 
utlagetur,  non  propter  hoc  convincitur  est  de  facto  principalis 
Sect.  8,  act       §  7.  As  the  outlaw  forfeits  the  issues  and  profits  to  the 
Lif^si"00     State,  it  has  the  pernancy  of  them,  but  no  longer  than  he  has 
'  an  estate,  and  ends  with  his  death  always,  or  the  outlawry 

reversed,  or  the  party's  appearing,  taking  bis  trial  and  acquit- 
tal  by  verdict,  or  on  plea  or  demurrer ;  the  outlawry  ceases 
to  have  effect  as  to  forfeitures,  costs  being  paid.    There  are 
further  limitations ;  as  if  a  wife  be  outlawed,  and  then  her 
husband  dies,  she  has  her  dower,  as  it  was  not  forfeitable  at 
the  time  of  her  outlawry.    And  whenever  there  are  several  in- 
terests in  one  piece  of  property,  the  king  or  state  can  never 
have  more  than  the  outlaw  has.    Hence  if  A  lease  land  to  B, 
at  will,  and  B  sows  the  land,  and  A,  the  lessor,  is  outlawed, 
the  State  fee.  shall  not  have  the  corn,  but  only  the  rent  for 
«  Co  116     ^  j— can  be  entitled  to  no  more  than  the  lessor  himself.  But  if 
in,  Oland's  tenant  at  will  sow  the  land,  and  is  afterwards  outlawed,  the 
case.— 9  U.    corn  is  forfeited  as  a  part  of  the  issues  and  profits  of  it ;  be- 

VI    21  • 

*'  cause  whatever  the  outlaw  could  claim  and  take  as  part  of 

them,  if  not  outlawed,  he  forfeits,  by  the  outlawry,  to  the 
State.  The  right  of  forfeiture  takes  place  at  the  time  of  the 
outlawry.  The  right  thereby  accrued  then  fixes  in  the  party 
to  whom  forfeited  ;  and  cannot,  on  general  principles  of  law, 
be  varied  by  after  events.  Then,  in  every  case,  the  inquiry 
comes  to  this  point,  what  were  the  outlaw's  rights  or  title 
to  the  issues  and  profits  at  the  time  of  the  outlawry  ?  Were 
they  then  his  ?  Was  he  then  entitled  to  them  ?  If  he  were 
so  then  he  forfeited  them,  though  not  ripe  to  be  taken,  but 
become  fit  to  be  gathered  afterwards,  as  in  the  case  of  the 
corn  sown  and  growing  when  the  outlawry  was  declared. 
But  the  issues  of  land  have  reference  to  the  inquisition  found, 
as  post, 

11  H.vi  ,  n.     So  the  forfeiture  can  be  only  of  issues  and  profits  the  out- 
— Cro.  £i.     ]aw  has  in  bis  own  right ;  but  if  he  has  them  in  auter  droit 
'  they  are  not  forfeited  ;  as  if  he  has  them  as  executor,  admin- 

,  tstrator,  or  guardian,  and  is  outlawed,  he  forfeits  them  not. 

Cro.  Jam.  §  8.  So  issues  and  profits  held  in  trust  for  another  are  not 
612,613,  Rex  forfeited  by  the  outlawry  of  the  trustee,  but  are  by  that  of  the 
Da^combe  ce,^ttt  9ue  trust.  As  where  a  lease  was  made  to  Daccombe 
and  others  for  ten  years,  in  trust  for  S,  he  was  attainted  of 
felony.  Held,  this  trust  for  S  was  forfeited,  and  the  execu- 
tor of  S  was  compelled,  in  equity,  to  assign  accordingly.  And 
a  case  was  cited  in  which  A  took  a  bond  in  B's  name,  and  A 
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was  afterwards  outlawed  ;  held,  the  king  should  have  it.    So  Ch.  220. 
one  Armstrong  being  lessee  for  years,  assigned  to  A  in  trust  Art,  10. 
for  himself,  Armstrong,  and  being  attainted  of  felony,  held  ^y\j 
this  trust  was  forfeited  to  the  kins.    So  if  trust  be  fraudulent ;  3  Bac.  Abr. 
as  where  A  granted  the  trust  of  a  term  for  the  use  of  him-  JJ6*"" 9  Co* 
self,  his  wife,  and  children,  &tc. ;  held,  liable  to  be  forfeited  if 
made  fraudulently,  with  intent  to  avoid  a  subsequent  forfeit- 
ure ;  but  if  fairly  made,  then  forfeited  so  far  only  as  reserved 
for  the  benefit  of  A  himself ;  and  if  fairly  made  or  not,  must 
be  a  question  to  be  left  to  a  jury  on  the  whole  circumstances 
of  the  case  ; — and  shall  never  be  presumed  by  the  court  to  be 
fraudulent,  where  fraud  is  not  expressly  found.    And  a  term 
limited  to  executors,  and  not  vested  in  the  testator,  is  not  for-  Cro.  Car£66. 
feitable.     See  itsuet  of  land  considered,  Ch.  69,  a.  3  ;  and 
in  part  in  reference  to  this  subject  of  outlawry. 

The  forfeiture  of  the  issues  and  profits,  at  the  time  of  the  Co.  L.  13, 14. 
outlawry,  does  not  affect  the  cases  where  the  law  otherwise  r;^:**- c* 

•  •  ■        1  f  f   ,mm,m  U   261, 20*2. — 

provides,  as  in  the  case  of  our  treason  act  of  1777,  which  2  Hal.  P.  c. 
provides  that  the  real  estate  of  the  traitor  be  forfeited  from  206,207. 
the  time  of  the  treason  committed  ;  and  therefore  if  be  alien 
his  lands,  after  the  treason  committed,  before  conviction  or 
outlawry,  they  are  forfeited ;  but  the  lord's  escheat  in  felony  re- 
lates only  to  the  time  of  the  outlawry  pronounced,  where  no  time 
of  the  crime  committed  is  alleged ;  but  to  make  any  forfeiture  at 
all  the  whole  process  of  outlawry  must  be  returned,  and  be  of 
record  ;  for  this  title,  by  forfeiture,  is  a  title  of  record,  and 
unless  the  record  be  complete,  as  the  law  requires  there  can 
be  no  such  title ;  but  the  case  is  different  where  this  record  - 
was  once  complete,  and  since  lost,  for  then  on  circumstances 
a  jury,  on  the  general  issue,  may  find  a  record,  though  not 
shewn  in  evidence. 

^  9.  Though  the  right  to  the  issues  and  profits  by  forfeit-  Hard.  101, 
ure  relates  to  tbe  time  of  the  outlawry,  and  the  State  may  H\CBBe£* 
then  immediately  have  an  inquisition  ;  yet  if  it  delay  the  in-  _RHym.  17. 
quisition  sometime,  and  in  the  mean  time  the  outlaw  bond  —Lev.  33— 
fide  aliens  or  leases  the  land,  the  alienation  or  lease  will  be  KegB|^7'395 

good.    So  of  a  fiue  levied.   Windsor  v.  Sey well.     And  on  3  bhc.  Abr. 

considering  many  authorities,  it  is  laid  down,  that  the  outlaw  759,  761. — 
"  does  not  forfeit  the  profits  or  his  lands,  nor  chattels  real,  till  j^*™1'  106' 
inquisition  taken."  Hence  an  alienation,  "  after  outlawry,  and 
before  inqusition,  is  good  to  bar  the  king  of  the  parcenary ; 
but  if  he  makes  a  feoffment  after  inquisition,  the  feoffee  has 
the  estate,  and  the  king  has  the  profits."  And  this  inquisition 
ought  to  be  certain  as  to  the  parcels,  occupations,  value,  be. 
of  the  lands. 

§10.  BUI  of  discovery.  Often  in  England  a  bill  is  exhib- 
ited by  the  Attorney  General  against  the  person  outlawed,  to 
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Ch.  220.  discover  his  estate,  and  what  secret  and  fraudulent  gifts  and 
Art.  10.   conveyances  he  had  made,  as  by  the  outlawry,  then  his  goods 

v^*v-^>  and  the  profits  of  his  lands  are  forfeited.  In  a  case  of  thjs 
kind  the  deft,  objected  quia  nemo  tenetur  prodere  seipsum, 
and  to  discover  his  estate  on  a  forfeiture  ;  but  the  court  held, 
he  ought  to  answer  the  bill,  because  the  king  is  entitled  to  his 
estate  by  the  course  of  law,  and  the  outlawry  is  in  the  nature 
of  a  gift  to  the  king,  or  a  judgment  for  him  ;  and  a  common 
person  may  have  a  bill  of  discovery  in  a  like  case  to  enable 
him  to  take  out  execution.    This  seems  to  be  a  common  prin- 

Proto'cior**.   c,plc>  anQ<  applies  wherever  there  is  a  chancery  court  to  en- 

Ld.  Lumly.    force  it.    3  Bac.  Abr.  761. 

Lit.  sect.  197.     §11.  Party's  disability  to  sue  how  limited.    It  is  a  gener- 
— 28  Ed  m  a^  Prmc'ple>  tnal  an  oullaw  is  disabled  to  sue  a  civil  action  ; 
92.-6  Co.     for  by  his  contumacy  he  is  out  of  the  public  protection,  and 
109—7  Co.  shall  have  no  benefit  from  the  law  he  has  violated,  and  to 
Abrtau^    wn'ch  he  refuses  to  be  amenable ;  but  he  may  be  sued.  And  this 
Jones,  239.—  disability  may  be  taken  advantage  of,  by  pleading  the  same  in 
Lutw.  1604.  bar  or  abatement ;  in  abatement,  in  all  cases ;  but  not  in  bar,  but 
where  the  cause  of  action  is  forfeited  ;  nor  can  outlawry  be 
pleaded  in  actions  in  which  the  damages  are  uncertain  ;  and 
it  is  said,  in  some  books,  that  outlawry  can  be  pleaded  in  bar 
after  it  is  pleaded  in  abatement,  because  the  thing  is  forfeited, 
and  the  pit.  has  no  right  to  recover.    This  may  be  doubled 
for  two  reasons :     1 .    It  produces  unnecessary  delay  in 
Co  L  12&—  pleading :  2.  What  is  matter  in  bar  ought  to  be  pleaded  in 
Dyer,  317,    bar,  as  every  matter  by  all  the  rules  of  good  pleading  ought 
to  be  pleaded  in  the  first  instance  according  to  the  nature  of 
it.    But  this  disability  cannot  be  taken  advantage  of  till  the 
outlawry  is  completed  of  record  ;  as  it  is  pleadable  only  as  a 
2  Mod.267.—  bar  of  record.    This  disability  is  further  limited  ;  it  is  plead- 
10  Mod.  18«,  able  against  the  outlaw  only  when  he  sues  in  his  own  right,  as 
b!c.  Abr.7«2.  a°ove  stated ;  for  when  in  auter  droit,  those  he  represents 
— Rayra.46.  have  the  privileges  of  the  law.    But  the  outlaw  is  disabled  to 

ecoi&^i  sue  ^ta  *am,  88  ^c  recovers  a  rao'ety  t0  °is  own  use  ;  nor  can 
Co  °i42*i-  ha  he  a  relator  in  an  information  to  recover  any  benefit  to  his 
DociPl.397.  own  use.  But  the  party  outlawed  may  bring  error  to  reverse 
the  outlawry  in  that  suit,  and  no  stranger's  outlawry  shall 
prevent  him.  And  if  pleadable  as  being  in  another  court,  it 
roust  be  brought  in  immediately,,  or  it  is  no  bar  ;  but  other- 
wise when  in  the  same  court,  for  then  the  record  is  ready  in 
court.  As  outlawry  is  a  temporary  disability  to  the  ph.,  it 
does  not  abate  the  writ,  but  only  disables  the  pit.  to  proceed, 
for  on  his  getting  a  pardon,  or  reversal  of  the  outlawry,  he  is 
restored  to  his  law,  and  shall  oblige  the  deft,  to  plead  to  the 
same  writ.    This  means  where  the  cause  of  action  is  not 
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lost,  but  restored  to  the  outlaw,  where  there  is  this  pardon  or  Ch.  220* 
reversal.  Art.  12. 

But  outlawry  is  a  bar  to  an  audita  querela,  though  only  to  \^>TKJ 
get  a  discharge,  and  the  C.  J.  said,  it  was  all  one  to  gain  by  a  Cro.  J.  436, 
discharge,  as  by  way  of  perquisition,  and  wherever  the  suit  is  m/^^ 
ad  lucrandum,  there  ought  to  be  ability  in  the  person. 

But  where  C  brought  error  to  reverse  a  judgment  in  eject-  Cro.  Jam. 
ment,  and  the  deft,  in  error  pleaded  outlawry  in  one  of  the  ^Harns. 
pits. ;  on  demurrer  to  this  plea,  it  was  held  ill ;  as  this  was 
only  a  commission  which  went  in  discharge,  and  in  which  all  6  Co  ^ 
the  pits,  in  error  were  obliged  to  join.     But  if  two  pits,  in  ' 
debt  be  barred,  and  bring  error,  the  outlawry  against  one  is 
a  good  bar  against  the  other,  because  they  are  to  recover  the 
debt. 

In  pleading  an  outlawry  the  deft,  must  conclude  his  plea  3  Bac.  Abr. 
with  a  prout  patet  per   recordum,  and  not  hoc  paratus  est  !*?lIcAlj£y' 
verificare.    To  plead  more  outlawries  than  one,  is  double.  8,  9. 
And  outlawry  may  be  pleaded  to  a  bill  in  equity,  except  where 
the  outlawry  is  part  of  the  grievance  the  bill  complains  of,  and 
it  is  exceptio  ejusdem  rei  cvjus  petitur  dissolutio. 

Art.  11.  Other  disabilities. 

One  outlawed  cannot  be  a  juror,  for  he  is  not  liber  et  lega-  Carth.  m. 
lis  homo,  as  the  law  requires ;  nor  can  he  execute  an  office  in 
a  corporation. 

The  Doctor  in  divinity  thinks  the  outlaw  does  not,  in  con-  Doct.  L  Stud. 
science,  forfeit  goods  &c.,  but  where  he  has  notice  of  the  suit.  ' 
The  Student  gives  this  answer  :  When  one  commits  an  of- 
fence he  must  expect  he  will  be  sued  or  prosecuted,  and 
hence  is  bound  to  obtain  knowledge  of  the  action  or  prosecu- 
tion against  him,  and  ought  to  offer  amends  for  his  trespass  ; 
so  his  ignorance  of  the  suit  is  his  own  fault.  But  this  seems 
to  be  no  answer  where  he  is  outlawed,  and  has  committed  no 
offence  or  trespass,  and  has  no  notice  of  the  suit  or  pros- 
ecution against  him.  But  it  is  added,  one  holds  not  his  prop- 
erty by  the  law  of  reason,  nor  by  the  law  of  God,  but  by  the 
law  of  man  ;  and  this  "  law  may  assign  such  conditions  upon 
property  as  it  listeth,"  not  repugnant  to  the  law  of  God,  or 
law  of  reason,  "  and  may  lawfully  take  away  that  it  giveth, 
and  appoint  how  long  the  property  shall  continue."  And  one 
condition  the  law  assigns  is,  forfeiture  of  goods  &c.  for  out- 
lawry had  according  to  law.  Where  outlawry  is  as  an  attain- 
der, see  Ch.  221,  a.  8. 

§  Art.  12.  Process  in  Virginia  in  criminal  cases. 

At  a  General  Court  he.  held,  "  where  an  indictment  or  The  Con?* 
presentment  is  found  by  a  grand  jury,  against  any  person  for  jogjah 
a  misdemeanor  to  which  the  law  has  affixed  an  infamous  or  M'Clenegan 
corporal  punishment,  that  the  court,  before  whom  such  pre-  j|7"en  kM" 
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Ch.  221.  sentment  or  indictment  is  found,  may,  in  its  discretion,  award 
Art.  2.  a  capiat  in  the  first  instance  ;  and  that  upon  indictments  and 
v^-v^/  presentments  of  an  inferior  nature,  such  court  ought,  after  two 

venire  facias  have  heen  returned  not  found,  to  award  a  capiat." 

Hence  ordered,  that  it  be  certified  to  the  Morgantown  D. 

Court  that  a  capiat  be  awarded,  fee. 


CHAPTER  CCXXI. 


PLEADINGS  IS  CRIMINAL  CASES. 

Art.  1.  Pleat. 

§  1.  Having  pursued  pleadings  he.  till  the  accused  is 
brought  into  court  or  outlawed  for  not  appearing,  it  is  next 
to  be  considered  what  is  to  be  done  in  regard  to  him  when  in 
court,  in  order  for  his  pleas  and  trial.  When  thus  in  court  he 
is  arraigned  or  put  to  the  bar  to  plead  in  the  manner  stated 
Ch.  193,  a.  35*  And  if  he  challenges  above  the  proper  num- 
ber of  jurors,  or  stands  mute,  or  confesses  or  approves,  he  is 
proceeded  with  as  stated  in  that  article,  and  art.  37.  When 
the  accused  has  got  passed  all  these  matters  or  steps  in  the 
cause,  he  comes  to  his  plea6  of  various  kinds,  mentioned  gen- 
erally in  the  synopsis,  Ch.  193,  a.  36,  in  a  concise  manner  to 
shew  their  several  relations  to  and  bearings  upon  each  other, 
some  parts  whereof  need  not  be  mentioned  again,  being  there 
and  in  other  places  in  this  work  sufficiently  noticed  already, 
as  also,  arraignment,  standing  mute,  and  confession,  certiorari, 
approvement,  pleas  to  the  "jurisdiction,  and  in  abatement, 
auterfoiit  acquit,  autcrfoits  convict,  aut  erf  oils  attaint.  These 
do  not  need  further  attention. 

But  some  other  parts  of  pleas  in  criminal  cases  need  further 
attention.  As 

Art.  2.  Demurrert. 

§  1.  Demurrers  have  been  considered  already  in  general 
principles ;  and  here  they  will  be  considered  no  further  than 
they  contain  some  matters  peculiar  to  criminal  cases.  De- 
murrer to  the  indictment  or  information  comes  first  into  view. 
This  is  when  the  facts  alleged  therein  are  allowed  to  be  true, 
but  the  deft,  takes  his  legal  exception  thereto,  and  joins  issue 
on  some  point  of  law  to  the  indictment  or  information  bj 
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which  he  urges  that  the  facts  stated  therein,,  though  true,  do  Ch.  221. 
not  amount  to  treason,  felony,  or  to  the  crime  charged.  As  if  Art.  3. 
the  deft,  be  indicted  for  stealing  things  part  of  the  freehold, 
he  may  demur,  admit  he  took  the  things,  but  insist  on  it  there 
is  no  felony  in  the  case.  So  the  deft,  may  demur  to  any  de- 
fect in  the  indictment  that  makes  it  bad  in  law.  An  important 
question  has  been  made  by  some,  whether  if  the  deft,  demur 
to  the  indictment  or  information,  and  it  is  decided  against  him 
there  must  not  be  final  judgment  against  him  on  the  de- 
murrer and  execution,  as  if  convicted  by  verdict,  the  facts 
being  confessed  by  the  demurrer,  and  the  indictment  &c. 
being  adjudged  good.  But  others  hold  otherwise,  and  say 
he  is  to  be  directed  and  received  to  plead  the  general  issue, 
not  guilty,  after  a  demurrer  decided  against  him.  And 
they  say  also,  this  is  reasonable,  for  if  the  deft,  freely  discover 
the  fact  in  court,  and  refers  a  question  of  law  to  the  court, 
and  it  decides  it  against  biro,  the  court  will  not  record  his 
confession  thus  made,  but  admit  him  afterwards  to  plead,  not 
guilty.  Thus  demurring  is  a  mistake  in  point  of  law,  and  in 
pleading,  and  though  a  man  by  mispleading  may  lose  his  pro* 
petty,  but  yet  the  law  will  not  by  such  niceties,  suffer  him  to 
lose  his  life.  However,  doubts  still  remain  on  this  point,  and 
therefore  demurrers  to  indictments  are  not  often  used.  And  2Hale*fP.  c. 
generally  they  are  not  advisable  for  other  reasons,  because  ^Ji^cobT 
the  same  advantages  may  usually  be  taken  on  the  plea  of  not  327,1- 
guilty,  or  afterwards  in'  the  arrest  of  judgment.  And  this  ^Jjf  p* 
indulgence  is  no  greater  than  is  often  allowed  in  capital  cases, 
to  which  perhaps  it  is  confined,  for  it  is  usual  in  them  if  the 
prisoner  pleads  guilty,  or  confesses  the  charge  for  the  court 
to  advise  him  to  put  himself  upon  trial,  and  not  to  record  his 
confession. 

§  2.  But  it  is  clear  if  the  prisoner  pleads  in  bar,  and  con-  2Htie'iP.  c. 
eludes  to  the  felony,  or  pleads  a  pardon  when  he  concludes  26'* 
not  to  the  felony,  and  the  attorney  general  demurs  and  the 
deft,  joins  in  demurrer,  and  it  is  adjudged  against  him,  yet 
be  shall  be  put  to  aoswer  to  the  felony,  for  his  joining  in  de- 
murrer is  no  confession  of  the  indictment. 

$  3.  If  the  jury  cannot  agree  in  their  verdict  and  are  rfts-  ^^a^ 
charged,  this  is  not  matter  the  prisoner  can  plead  in  his  de-  state  v.* 
fence  when  again  put  on  his  trial.  Woodruff. 

Art.  3.  General  issue. 

§  1.  Some  special  pleas,  as  auterfoits  acquit,  convict,  and 
attaint,  having  been  sufficiently  noticed  in  former  chapters, 
we  come  now  to  the  general  issue  in  all  criminal  cases,  which  4  Bl.  Com. 
is,  not  guilty.    Usually  in  civil  actions  the  party  is  tied  down  ^  Haie^pc 
to  one  plea,  and  if  he  have  his  election  of  several  and  makes  239  —22  Ed' 
his  choice  of  one  of  them,  he  must  abide  by  that  one,  and  iv.  39. 
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Cr.  221.  having  lost  on  that,  is  not  allowed  to  resort  to  another  plea* 
Art,  3.     But  this  is  not  always  the  case  in  criminal  causes,  such  strict- 
ness is  not  used  in  cases  in  which  life  is  concerned  ;  but  in 
such  cases,  often  at  least,  when  a  prisoner's  plea  in  bar  is  found 
against  him  upon  issue  tried  by  a  jury,  or  adjudged  against 
him  on  demurrer  and  point  of  law  by  the  court,  still  he  shall 
not  be  concluded  or  convicted  thereon,  but  shall  have  judg- 
ment of  respondeat  ouster,  and  may  plead  over  to  the  felony, 
not  guilty.    "  For  the  law  allows  many  pleas  by  which  the 
prisoner  may  escape  death  ;  but  only  one  plea  in  consequence 
whereof  it  can  be  inflicted,  viz.  one,  the  general  issue,  after 
an  impartial  examination  and  decision  of  the  facts  by  the 
unanimous  verdict  of  a  jury." 
256al256— °     §  2'  ^n<*  reguIar^y  where  a  man  pleads  any  plea  to  an 
22  Ed.  IV.  39.  indictment  which  does  not  confess  the  felony,  he  shall  plead 
over  to  it  infavorem  vita,  and  that  pleading  over  is  neither  a 
waiving  of  his  special  plea,  nor  makes  his  plea  insufficient  or 
double.    Hence,  if  he  pleads  any  matter  of  fact  to  the  indict- 
ment or  pleads  auterfoits  convict,  or  auterfoits  acquit,  he  shail 
plead  over  to  the  felony,  and  though  he  do  not  prevail  upon 
his  plea,  but  it  is  tried  and  found  against  him,  yet  he  may 
plead  over  to  the  felony  and  have  a  trial  if  guilty  of  it  or  not. 
2  Hale's  P.  C.     §  3.  But  if  the  deft,  plead  to  the  jurisdiction  of  the  court, 
n^E*8  Ed  *s  if  an  indictment  of  rape  be  found  before  the  sheriff  in  his 
Wheeler's     turn  and  delivered  to  the  justice,  because  he  has  no  jurisdic- 
caee.  tjon  t0  lafce  sucn  indictment,  the  prisoner  may  plead  to  it 

without  answering  to  the  felony;  so  if  the  justices  of  the 
peace  should  arraign  one  for  treason  ;  for  the  indictment  being 
void  there  can  be  no  valid  trial  on  it,  then  it  is  enough  to  state 
in  a  plea  the  matter  that  shews  it  void.    And  see  the  preced- 
ing article,  also  pardon,  below. 
4  Bl.  Com.       $  4.  Not  guilty  is  alone  the  plea  on  which  the  prisoner  can 
W»  888«      receive  his  final  judgment  of  death.    In  case  of  an  indictment 
of  felony  or  treason,  there  can  be  no  special  justification  put 
in  by  way  of  plea.    As  in  case  of  murder  one  cannot  plead 
it  was  in  his  own  defence  against  a  robber  on  the  highway, 
or  a  burglar,  but  he  must  plead  the  general  issue,  not  guilty, 
and  give  this  special  matter  in  evidence ;  for  these  pleas  in 
effect  amount  to  the  general  issue,  since  if  true  the  prisoner  is 
clearly  not  guilty,  as  the  facts  in  treason  are  alleged  to  be 
done  proditorie,  and  against  his  allegiance  ;  and  in  felony,  that 
the  killing  was  done  feloniously.    Now  these  charges  of  a 
felonious  or  traitorous  intent  are  the  points  and  very  gist  of 
the  indictment,  and  if  not  proved,  and  they  never  can  be  if 
the  fact  be  done  in  self-defence,  &tc.  there  is  no  proof  of  trea- 
2  Hale's  P.  C.  gon  or  felony,  and  of  course  the  deft,  is  not  guilty  of  the  trea- 
s  son  or  felony  laid  in  the  indictment.  Also,  this  intent  being  of 
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the  essence  of  the  charge  in  it,  there  ought  to  be  an  answer  Ch.  221. 
directly  by  the  general  negative,  not  guilty ;  and  the  jury  upon    Art.  4. 
the  evidence  will  take  notice  of  any  defensive  matter  and  give  %^v*^J 
their  verdict  accordingly.    Hence,  not  guilty,  is  on  all  ac- 
counts the  prisoner's  best  plea,  to  which  the  proper  reply  on 
the  part  of  the  clerk  who  reads  the  indictment  is,  culpabilis, 
or  is  guilty.    And  when  the  clerk  asks  the  prisoner  how  he 
will  be  tried,  his  proper  answer  is,  by  the  country,  for  we  have 
no  other  mode  of  trial.    And  as  to  the  more  ancient  answer, 
'*  by  God  and  the  country,"  it  now  has  no  meaning,  though  it 
once  had,  when  it  meant  the  prisoner  would  be  tried  by  God, 
that  is,  by  ordeal,  and  (or)  by  the  country,  that  is,  by  a  jury. 

§5.  And  on  the  plea  of  not  guilty,  the  prisoner  "  shall  ^*lc'9 p* °* 
have  the  advantage  of  all  such  defences  as  he  can  make  to 
acquit  himself  of  the  felony  or  treason,  and  may  give  all  his 
special  defence  in  evidence."  And  "  if  duress  or  compulsion 
from  others  will  excuse  him,  or  his  own  necessary  defence  in 
safeguard  of  his  life,  or  any  other  matter,  the  jury  upon  the 
general  issue  ought  to  take  notice  of  it." 

Art.  4.  Challenge  and  trial. 

1 .  Issue  being  joined  and  fixed  for  trial,  we  next  attend 
to  the  jury  which  is  to  try  this  issue,  and  to  the  trial.  We 
have  already  seen  how  our  jury  is  situated  and  brought  into 
court,  and  how  trials  are  had  generally,  Cb.  162,  under  the 
head  of  trials.  The  principles  of  challenges,  Ch.  193,  a.  37, 
and  the  principles  of  trials,  Ch.  193,  a.  38,  have  also  been 
considered.  It  remains  here  only  to  collect  in  detail  a  few 
cases  and  matters  relating  to  challenges  and  trials  by  juries. 

^  2.  Challenges.  These  are  on  different  grounds  in  differ- 
ent States,  as  jurors  are  selected  or  drawn,  and  as  juries  are 
formed  on  different  State  statutes  and  laws ;  there  is,  however, 
a  considerable  uniformity  in  New  England.  When  the  trial 
of  the  prisoner  comes  on.  the  jurors  are  to  be  called  and 
sworn  to  the  number  of  twelve,  unless  challenged  by  him 

A    HI  Pnn. 

when  called  and  before  sworn.    Peremptory  challenges,  or  3"  347  _1 
those  without  shewing  cause,  allowed  in  capital  cases,  are  2  Hal.  P.  C. 
permitted  on  two  grounds  :  1.  Every  man  is  apt  to  conceive  267,276. 
sudden  and  unaccountable  prejudices  at  the  bare  looks  and 
gestures  of  another.    This  is  often  the  prisoner's  case  in 
regard  to  jurors,  yet  he  can  assign  no  reasons  sufficient  to 
exclude  them.  It  is  highly  important  when  a  man  is  put  upon 
trial  for  his  life  he  should  have  a  good  opinion  of  those  who 
try  hirn,  and  in  whose  hands  his  life  is ;  to  be  obliged  in  such 
case  to  be  tried  by  men  against  whom  he  has  conceived  a 
dislike,  would  probably  wholly  disconcert  him.    And  the  law 
in  its  compassion  for  his  situation  and  tenderness  towards  him, 
does  not  will  that  he  be  tried  by  any  one  against  whom  he 
vol.  vii.  42 
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Ch.  221.  has  conceived  a  prejudice,  without  being  able  to  give  a  rea- 
Ari.  4.   son  for  it.  2.  "  Because  upon  challenging  for  cause  shewn, 

v^*v-w  if  the  reasons  assigned  prove  not  sufficient  to  set  aside  the 
juror,  perhaps  the  bare  questioning  his  indifference  may  some- 
times provoke  a  resentment ;  to  prevent  all  ill  consequences 
from  which  the  prisoner  is  still  at  liberty,  if  he  pleases, 
peremptorily  to  set  him  aside.  Usually,  therefore,  it  must  be 
advisable  for  the  prisoner  to  challenge  for  cause  first,  so  that 
if  he  fail  to  set  several  aside  for  cause  alleged,  he  may  after- 
wards challenge  them  peremptorily  if  he  sees  fit.  This 
peremptory  challenge  is  not  allowed  to  the  government,  nor 
to  the  prisoner  after  the  juror  is  sworn. 

w^Actrf*"  ^  3'  By  this  act  a  Prisoner  pleading  to  an  indictment  for 
1777  -  Act  treason,  or  misprision  of  treason,  and  who  "  shall  have  put 
of  Congress,  himself  upon  God  and  the  country  for  trial,  shall  be  admitted 
?7r9o,sect.30.  peremptorily  to  challenge  twenty  of  the  jury  and  no  more," 
— Ch.  l»3,  a  (35  at  common  law) ;  and  by  said  act  of  Congress,  thirty- 
^  five  in  treason,  and  twenty  in  other  capital  cases. 

§  4.  Our  peremptory  challenge  of  twenty  of  the  jury  in 
cases  of  capital  felonies  is  by  the  common  law  generally,  and 
in  favour  of  life.  By  our  law  if  the  party  challenges  more 
than  the  legal  number  in  treason  or  capital  felonies,  his  chal- 
lege  is  disallowed  by  the  court,  for  all  challenged  beyond  that 
number.  But  by  the  ancient  law  thus  to  challenge  beyond 
the  legal  number  and  persisting  in  such  challenge  were  view- 
ed as  standing  mute  and  refusing  trial,  and  subjected  the  pris- 
oner to  the  peine  forte  et  dure  in  felony,  and  to  attainder  in 
treason.  But  the  better  opinion  is,  that  when  22  H.  VIII.  c. 
14,  limited  the  challenge  in  felony  to  twenty,  and  the  prisoner 
challenges  above  that  number,  he  is  not  so  subjected,  but  as  in 
our  practice  his  said  challenge  of  more  than  twenty  is  disal- 
lowed as  to  all  over  that  number. 
CHale'iP.C.  ^  5,  But  lnj9  peremptory  challenge  does  not  exist  where 
the  prisoner  pleads  any  foreign  plea  in  bar  or  abatement, 
which  goes  not  to  the  trial  of  the  felony,  but  of  some  collateral 
matter  only.  But  if  he  pleads  such  matter  in  felony  or  treason, 
and  also  pleads  over,  not  guilty,  he  has  his  challenge  peremp- 
torily, as  his  life  is  at  stake,  and  those  challenged  within  the 
legal  number  are  withdrawn  out  of  the  pannel.  And  if  twenty 
men  be  indicted  for  the  same  offence,  though  by  one  indict- 
ment, yet  every  prisoner  has  his  peremptory  challenge  of 
twenty — but  then  tried  separately. 
£70^36lHC  §  ^  ^e  prisoner  challenge  a  number  of  the  jury  for 
VI.  26. — 14  causes,  say  six,  and  the  causes  are  found  insufficient,  and  they 
J-  V,J-  19r~  are  sworn,  yet  the  prisoner  may  challenge  them  peremptorily 
in  favour  of  life,  for  possibly  a  new  cause  of  challenge  may 
intervene  after  the  swearing ;  but  if  the  prisoner  challenge  a 
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juror  for  cause,  be  must  shew  a  cause  happened  after  the  for-  Ch.  221. 
Hier  swearing.  Art,  6. 

Art.  5.  §  1.  Challenges  for  cause  are:  1.  To  the  array:  V^>rO 
2.  To  the  poll.    The  challenge  to  the  array  is  at  once  to  3  Bac.  Abr. 
the  whole  pannel  for  some  cause  that  makes  the  whole  ille-  JJJSp  C 
gal.    This  cause  may  be  some  fault  or  partiality  in  the  officer  270*  * 
who  selects  and  forms  the  jury.  As  where  a  sheriff  interested, 
or  a  deputy  sheriff  not  authorised  causes  the  jurors  to  be 
drawn  and  impannelled  in  a  flowing  cause,  or  for  any  other 
cause  that  makes  the  whole  jury  illegal  or  not,  according  to 
law.    And  the  government  may  challenge  for  cause  as  well 
as  the  prisoner. 

2.  In  England  and  in  several  of  our  States,  if  an  alien  be  2  Hale  s  P.  C. 
indicted  of  felony,  though  the  indictment  is  to  be  found  by  a  271* 
grand  jury  of  natives,  yet  the  alien  indicted  of  felony  may  in 
season  claim  bis  jury  per  medietatem  lingua  :  viz.  half  to  be 
aliens,  (but  not  in  treason.)  Therefore,  if  an  alien  be  indicted  of 
felony  and  pleads  not  guilty,  and  a  common  jury  is  returned, 
he  may  surmise  he  is  an  alien,  (but  must  do  it  before  any  of 
the  jurors  are  sworn)  and  then  he  may  challenge  the  array  for 
this  cause,  and  thereon  a  jury,  half  aliens,  is  convened,  if  he 
seasonably  prays  it.  But  there  is  now  no  such  jury  in  Mas- 
sachusetts or  in  many  of  our  States. 

$  3.  This  law  allowed  the  pit.  or  deft.,  or  delinquent  "  to  Mass.  Colony 
be  judged  by  a  jury,  to  challenge  any  of  the  jurors ;  and  if  the  J* /J?  214 
challenge  be  fouud  just  and  reasonable  by  the  bench  or  the 
rest  of  the  jury,  as  the  challenger  shall  choose,  it  shall  be 
allowed,  and  tales  de  cireumstantibus  impannelled  in  their  room." 
And  by  another  ancient  law,  after  plea  to  the  indictment  the 
offender  was  *'  allowed  his  reasonable  challenges."  It  is  con- 
ceived, that  any  cause  which  renders  the  whole  pannel  illegal 
and  not  according  to  law,  is  a  cause  of  challenge  to  the  array ; 
for  no  man  is  bound  to  be  tried  by  a  jury  which  is  not  accord- 
ing to  law,  either  as  to  its  formation  or  the  quali6cations  of  its 
members ;  but  as  to  the  qualiBcations  of  the  individual  jurors, 
they  usually  must  be  individual  exceptions,  and  so  to  the  poll. 

§  4.  If  the  array  be  challenged  it  lies  in  the  discretion  of 
the  court  how  it  shall  be  tried,  by  what  officers  or  persons. 

It  is  a  challenge  to  the  array  if  the  same  objection  lies  J^f; £*r'h 
against  the  officer,  which  is  a  cause  of  challenge  to  juror.  15a. 
So  if  the  party  name  to  the  officer  a  juror  ; — so  if  the  officer 
be  liable  to  the  distress  of  either  party,  or  have  part  of  the 
land  depending  on  the  same  title,  or  either  party  has  an  ac- 
tion against  him. 

Art.  6.  Challenges  to  the  poU. 

$  1 .  The  rule  is,  a  juror  must  be  challenged  when  he  is  Rob.  236.-* 
called  and  before  he  is  sworn.   Challenges  to  the  poll  are  *^c* Abr- 
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Ch.  221.  very  numerous,  because  they  may  be  to  each  individual  juror, 
Art,  0.    and  for  numerous  causes  as  to  each  and  every  one  of  the  jury. 
t^Wri/      §  2.  By  the  Roman  law  a  judge  might  be  challenged  on 
3  BL  Com.    suspicion  of  partiality  ;  but  by  the  English  law  in  the  time  of 
361  •  Bracton  and  Fleta,  for  good  cause  ;  but  now  the  law  is  not  so, 

and  a  judge  cannot  be  challenged  in  England  or  America. 
2o!*aC254b<ic      $  3*  Challenges  to  the  polls  in  Massachusetts  are  of  three 
'  "  '    '  kinds  :  1 .  For  defect,  as  an  alien,  and  once  a  slave ; — not  have 
ins;  the  estate  required  by  law,  as  a  rent  of  $10  a  year,  or 
some  estate  of  $200  value  ; — not  being  of  the  proper  age,  as 
under  twenty-one  or  over  seventy  years  of  age  ; — not  having 
resided  the  legal  time  in  the  town. 
3  Bac.  262.—     §  4.  2d.  For  bias  or  partiality,  "  as  if  the  jury  be  akin  to 
Dye^aut"  either  party  within  the  niuth  degree, — hath  been  arbitrator  on 
3  Brc.  Abr.    either  side, — hath  an  interest  however  small  in  the  cause,-— an 
268 '2^'c255'  action  depending  between  him  and  the  party, — he  has  taken 
18  — Co.  L.    money  for  his  verdict ;  has  formerly  been  a  juror  in  the  same 
155, 158. —    cause, — is  the  party's  master,  servant,  steward,  attorney, 
134— *Lev  counse^or»  or  °f  tne  same  society  with  him.    All  these  are 

263.  Raym.  principal  causes  of  challenge,  and  if  true,  cannot  be  over- 

380  — Hale's  ruled."  After  a  challenge  to  the  array  there  may  be  one  to 
Hawk.  P.  C.  tne  P0^  5  Dut  not  e  converso^  that  is,  neither  party  shall  take 

417,  418  —    a  challenge  to  the  polls  which  might  have  been  taken  to  the 

fee^Bac  arrav*  So  *f  a  juror  eat  or  drmk  at  !ne  expense  of  either 
Abr.  269.-2  party  it  is  cause  of  challenge.  So  if  he  has  formerly  given 
Hawk.  P.  c.  a  verdict  in  the  cause,  whether  between  the  same  parties  or 

418,  others.    So  if  the  juror  has  a  claim  to  any  part  of  the  forfeit- 
ure to  be  caused  by  the  conviction.   So  if  he  has  declared  an  . 
opinion  beforehand.    But  it  is  said,  this  is  no  cause  of  chal- 
lenge where  it  appears  to  proceed  not  from  any  ill  will,  but  a 

3  Bac.  Abr.  knowledge  of  the  cause,  but  it  is  an  objection  within  our  sta- 
269, 260.       tute,  for  in  such  case  the  juror  has  formed  an  opinion.  But  it 

3  Bl.  Com.  '  r     l    ii  i         i  i  rji 

363  _3  salk.  is  no  good  cause  ol  challenge  that  the  juror  has  found  others 
81,  82.  guilty  on  the  same  indictment ;  for  the  indictment  in  judgment 
of  law  is  several  against  each  deft.,  and  each  one  must  be  con- 
victed by  particular  evidence  against  himself.  Acquaintance 
fyc.  is  a  challenge  to  the  favour,  and  must  be  left  to  the  triers 
sworn,  "  well  and  truly  to  try  whether  A  (the  juror)  stands 
indifferent  between  the  parties  to  this  issue."  Either  party 
labouring  a  juror  to  appear,  is  no  cause  of  challenge  at  all, 
but  a  lawful  act.  And  if  a  juror  be  cousin  to  him  in  reversion 
it  is  cause  of  challenge,  but  only  to  the  favour;  but  is  a  princi- 
pal challenge  if  the  reversioner  be  made  a  party  by  voucher 
&c. 

Co.  L.  158 .—  If  a  juror  be  challenged  by  one  party  and  found  indifferent, 
d  ac  -66.    jje  mfly  j)e  cna]ienge(i  Dy  the  other  party  ;  and  he  who  has 

several  causes  of  challenge  against  a  juror,  must  take  them  all 

at  once 
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§  5.  3d.  Challenges  to  the  poll  for  crimes  and  misdemean-  Ch.  221. 
or*.    One  may  be  challenged  because  an  outlaw,  or  convicted    Art*  6. 
of  some  infamous  crime,  as  treason,  felony,  perjury,  conspi-  v*-^-v-^/ 
racy,  or  if  he  has  received  the  judgment  of  the  pillory,  or 
has  been  branded,  whipt,  or  stigmatised,  or  attainted  of  false  Com.364.— 3 
verdict  or  forgery.    Challenges  for  crimes  are  only  to  the  fa-  Bac.  Abr.364. 
vour,  unless  the  record  of  conviction  is  produced  ;  nor  are 
such  exceptions  done  away  by  a  pardon. 

4th.  Several  points,  A  juror  cannot  be  examined  to  any  l  Salk.  168. 
matter  criminal  or  infamous  in  order  to  challenge.  Cook,  in- 
dicted for  treason,  offered  to  ask  the  jurors,  in  order  to  chal- 
lenge them,  if  they  had  not  said  he  would  be  hanged.  Per 
curiam,  this  is  good  cause  of  challenge,  but  this  must  be  prov- 
ed by  witnesses. 

$6.  If  a  juryman  has  previously  given  his  opinion  that  one  l  Johns  K. 
party  was  wrong,  and  the  other  right,  or  any  way  given  his  opin-  ?JmI  B,ak?  r 
ion  on  the  question  in  controversy,  this  is  good  cause  of  chal-  p 
lenge,  and  not  waived  by  going  to  trial. 

7.  The  deft.,  when  arraigned,  suggested  he  was  an  alien,  2  Johns. R 
and  claimed  to  have  a  jury  de  medietate  lingua.    Held,  the  Sr^Xeao 
court  of  oyer  and  terminer,  in  New  York,  might  order  such  a 
jury  to  be  summoned,  instanter.    Is  formed  as  if  no  statute 
existed  fee. 

$  8.  The  court  held,  it  is  too  late  to  object  to  the  alienage  4  Dall.  363. 
of  a  juryman  after  verdict.    Hollingsworth  v.  Duane. 

§  9.  The  right  to  challenge  thirty-five  jurors  peremptorily,  J  ^"j^1*' 
at  common  law,  in  a  capital  case,  remains  in  all  cases  notspe-  Johns, 
cified  in  the  act  of  Congress  of  April  30,  1790.  This  act, 
sect.  30,  extends  generally  to  capital  cases,  mentioned  in  this 
act,  for  the  punishment  of  certain  crimes  against  the  United 
States.  If  therefore  capital  cases  exist  not  named  in  or  pun- 
ished by  this  act,  they  may  yet  be  at  common  law.  The  deft, 
was  indicted  on  the  act  of  Congress  of  March  26,  1804,  as  to 
destroying  ships. 

§  10.  In  this  case  a  challenge  of  a  juror  was  retracted  ;  2  Dal1' 345 
and  he  was  sworn,  on  a  trial  for  treason.    United  States  v. 
Porter. 

(fc  11.  Held,  three  defts.  may  join,  or  sever,  in  the  chal-  8  Salk.  80, 
lenge,  in  an  indictment  for  high  treason  ;  they  may  challenge  ^•rnock'i 
jointly,  then  all  can  challenge  but  thirty-five  jurors  and  are  e* 
tried  together  ;  but  if  they  challenge  separately,  as  they  may 
also  then  each  may  challenge  thirty-five,  and  they  must  be 
tried  separately. 

A  juror  on  the  principal  pannel  was  challenged,  and  after-  St™,  640, 
wards  sworn  on  the  tales  by  a  wrong  name,  and  the  court  xhoroion 
granted  a  new  trial,  though  no  fault  was  found  with  the  verdict. 
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Ch.  221.        12.  There  is  a  material  difference  between  a  principal 
Art.  7.    cause  of  challenge,  and  a  challenge  to  the  favour  ;  the  first  is 
^^V-^;  grounded  on  a  manifest  presumption  of  partiality,  which  if 
Co.  L.  165,    found  true  very  clearly  sets  the  array  or  juror  aside,  without 
Ab7r~266BaC'  any  other  trial  than  its  being  made  manifest  to  the  court  be- 
fore which  the  pannel  is  returned  ;  but  a  challenge  to  the  fa- 
vour, where  the  partiality  is  not  apparent,  must  be  left  to  the 
discretion  of  the  triers ;  where  the  challenge  is  to  the  array 
the  court,  as  above  observed,  directs  the  inquiry ;  if  to  the 
polls,  and  a  juror  is  challenged,  before  any  juror  is  sworn,  the 
court  will  appoint  two  triers,  and  if  by  them  he  be  found  in- 
different, and  is  sworn,  he  and  the  two  triers  shall  try  the  next 
£  Hal.  P.  C.  challenge,  and  if  the  next  juror  be  found  indifferent  then  the 
£76.  fW0  triers  will  be  discharged,  and  the  two  jurors  tried  and 

found  indifferent  will  try  the  rest.  Challenges  are  often  tried 
in  this  way  in  most  of  the  States  south  of  New  England. 
And  where  six  jurors  are  sworn,  and  the  rest  challenged,  the 
Co.L.  108.  court  may  appoint  any  two  of  the  six  sworn,  to  try  the  chal- 
lenges. The  triers  cannot  exceed  two  but  by  consent. 
Co.  L.  168.—     ^  13.  The  truth  of  the  matter  alleged  as  the  cause  of  chal- 

P«?8i68—  3  ^"S6*  must  be  made  out  bv  witnesses  to  the  satisfaction  of  the 
Bac.  Abr.267.  triers.    Also  the  juror  challenged  may,  on  a  voir  dire,  be 
asked  such  questions  as  do  not  tend  to  infamy  and  disgrace  ; 
such  as,  whether  he  has  a  freehold,  or  hath  an  interest  in  the 
cause  ;  and  in  a  civil,  but  not  in  a  criminal,  cause,  if  he  has 
given  an  opinion  beforehand  on  the  right,  which  he  might  have 
done  as  arbitrator.    And  one  witness,  to  prove  the  challenge, 
Show.  173.    '9  sufficient.    But  in  no  case  can  a  juror  be  asked  if  he  has 
been  whipped  for  larceny,  or  convicted  of  felony,  or  ever  was 
committed  to  Bridewell  for  a  pilferer,  or  to  Newgate  for  clip- 
ping or  coining,  or  if  a  villain,  or  outlaw,  for  these  kind  of 
S  Rac  Abr    questions  tend  to  make  a  man  discover  that  of  himself  which 
267.  tends  to  shame,  infamy,  and  disgrace.    Challenge  may  be  de- 

murred to.    The  law  holds  no  man  to  give  answers  that  may 
disclose  his  own  infamy,  degradation,  or  disgrace. 
Art.  7.  Trials  in  criminal  causes. 
Ch.  183.         §  1  •  Trials,  generally,  have  been  already  considered  ;  and 
it  will  be  here  necessary  only  to  notice  a  few  matters  peculiar 
to  trials  in  cases  of  crimes.    When  the  pleadings  are  settled 
the  challenges  are  over,  and  a  full  jury  sworn  and  charged, 
then  commences  the  trial,  usually  upon  the  general  issue. 
The  courts  in  which  criminals  are  tried  have  been  already 
396.^-4  Dak  considered,  and  their  respective  jurisdictions  as  to  crimes  and 
426,  &  ap-     other  matters.    One  very  important  question  in  this  respect 
ptndh,  16.    (joeg  not  ^em  to  ^  fu}iy  settled,  that  is,  whether  the  Federal 
courts  have  jurisdiction  in  cases  of  indictments  for  crimes  and 
offences  at  common  law.    But  it  seems  to  be  settled,  that 
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when  the  mortal  blow  is  given  at  sea,  and  the  death  happens  Ch.  221. 
on  shore  in  a  foreign  country,  it  is  not  murder  these  courts    Art.  7. 
can  take  cognizance  of  under  the  act  of  Congress.  V/V^^ 

§  2.  One  very  material  matter  attending  the  trial  in  crimin- 
al as  well  as  civil  cases  is  the  evidence.  This  also  has  been 
considered  at  large,  already  under  the  head  of  Evidence,  Ch. 
80  to  100. 

§  3.  Hence  nothing  in  regard  to  trial  and  evidence  will  be  Amendments 
collected  in  this  article,  but  some  few  matters  peculiar  to  crim-  Con.  u.  s.— 
inal  cases  and  trials  by  jury,  almost  the  only  manner  of  trial  £jJ|J 
we  have  in  such  cases.    The  value  and  excellency  of  this  is  30, 1790. 
fully  declared  in  all  our  constitutions,  and  repeatedly  in  our 
laws.    In  virtue  of  it  no  man  can  be  called  to  answer  for  a 
capital  or  infamous  crime,  (except  in  the  army  or  navy,)  un- 
less previously  indicted  by  twelve  or  more  of  his  fellow  citi- 
zens ;  and  the  truth  of  every  accusation  must  be  established 
by  the  unanimous  verdict  of  twelve  more  of  them  indiffer- 
ently chosen ;  and  all  must  be  liberi  et  legates  homines  de  vi- 
cineto.    And  every  trial,  in  a  capital  case,  must  be  before  a 
full  court,  that  is,  judges  competent  to  decide  all  questions  of 
law  arising  in  the  course  of  the  trial.    And  in  every  criminal 
case,  it  is  a  maxim,  that  no  person  be  twice  tried  for  the  same 
offence  ;  that  no  one  be  compelled  to  be  a  witness  against 
himself;  that  every  one  have  a  speedy  and  public  trial,  be 
aeasonably  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him  ;  and 
especially  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favour,  to  testify  on  oath,  and  to  have  assistance  of 
counsel  for  his  defence  ;  and  these  pledges  of  a  fair,  and  pub- 
lic trial,  are  his  "in  all  criminal  prosecutions  ^'—benefits  but  lit- 
tle enjoyed  in  other  countries,  many  of  them  not  even  in  Eng- 
land, in  the  main  land  of  liberty  ;  for  there,  to  this  day,  the 
accused  may  be  prosecuted  by  information  in  many  cases  of 
infamous  crimes  and  punishments ;  and  though  to  convict  him 
the  law  has  made  provision  for  every  exertion  to  be  made  for 
the  crown,  yet  the  accused  is,  in  some  respects,  left  without  349  '350? 
proper  defence  ;  "  by  a  settled  rule  of  the  common  law,"  no 
counsel  can  be  allowed  him,  upon  his  trial,  on  the  general  is- 
sue, in  any  capital  crime,  unless  some  point  of  law  shall  arise 
proper  to  be  debated  ;  and  if,  in  modern  practice,  counsel  is 
allowed,  it  is  not  of  right,  but  at  the  will  and  pleasure  of  the 
judge  ;  and  if,  by  some  modern  English  statutes,  there  is  some 
departure  from  this  severity,  or  rather  cruelty,  of  the  English 
law,  this  is  but  very  partial.    (7  W.  III.  c.  3 ;  2  Geo.  U.  c. 
30.)    So  it  was  a  rule  of  the  English  law  not  to  suffer  the  ^'a&J"" 
prisoner  to  exculpate  himself  by  the  testimony  of  any  witnes-  ' 
ses ;  and  if  the  courts,  ashamed  of  the  practice,  examined 
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Cu.  221*  witnesses  for  him,  still  they  were  not  on  oath;  "the  conse- 
Art.  7.  quence  of  which  was,  that  the  jury  gave  less  credit  to  the 
s^-v-^'  prisoner's  evidence  than  to  that  produced  by  the  crown 
and  this  tyranny  (as  Sir  Edward  Coke  called  it,)  continued, 
even  in  all  cases  of  treason,  till  7  W.  III.  c.  3 ;  and  till 
1  Anne  st.  2.  c.  9,  in  cases  of  felony.  As  to  two  witnesses  in 
treason  and  perjury,  see  those  heads,  also  Evidence. 

§  4.  After  the  evidence  and  arguments  are  closed  in  crim- 
inal cases,  and  the  jury  is  charged  by  the  court  in  the  course 
of  the  trial,  the  jury,  retires  to  think  of,  and  to  form  their 
verdict,  which  may  be  general,  guilty  or  not  guilty,  or 
special,  but  cannot  be  a  privy  verdict.  Their  special  verdict 
states  all  the  material  facts  and  circumstances  of  the  case, 
when  they  doubt  the  matter  of  law,  and  pray  the  judgment 
of  the  court ;  for  instance,  if  murder,  manslaughter,  or  no 
crime  at  all.  They  may  always  find  a  general  verdict  if  they 
see  fit,  if,  says  Blackstone,  "  they  think  proper  so  to  hazard  a 
breach  of  their  oaths."  But  as  the  law  and  fact  is  submitted 
to  them,  being  involved  in  the  general  issue,  how  if  they  de- 
cide conscientiously,  do  they  hazard  a  breach  of  their  oaths, 
any  more  than  a  judge  does,  who,  acting  according  to  the 
best  of  bis  judgment,  mistakes  the  law  ?  And  the  same  au- 
thor says,  "  if  their  verdict  be  notoriously  wrong  they  may  be 
punished."  On  what  principle  punished,  if  they  decide  ac- 
cording to  the  best  of  their  knowledge,  and  bona  fide?  No 
doubt  they  may  be  punished  if  they  act  corruptly,  but  our  au- 
thor makes  not  this  distinction  ;  and  if  he  means  they  may  be 
punished  for  an  honest  misunderstanding  of  the  law,  his  theo- 
ry has  not  been  supported  by  practice  even  in  England,  for  a 
long  time,  and  never,  at  any  time,  in  Federal  America  ;  for 
it  is  conceived  there  never  was  a  jury  here,  punished  for  an 
honest  verdict,  though  the  law  be  misunderstood,  especially 
when  not  enjoined  by  the  court  to  find  specially.  But  in  such 
cases,  the  only  remedy  is  to  set  the  verdict  i>side,  when  that 
can  be  done.  But  this  has  never  been  done  for  centuries, 
when  the  prisoner  has  been  acquitted ;  and  when  so,  we  have 
no  appeal  of  felony  as  there  is  in  England,  whereby  he  may 
be  further  prosecuted. 

§  5.  As  to  the  place  for  trying  crimes,  piracy,  see  Ch. 
210.  a.  8  ;  trial  in  treason,  Ch.  193,  a.  35  ;  Ch.  200,  a.  6, 
serving  foreign  states  &tc. 
Act  of  Con-      ^  G.  By  this  act,  one  indicted  of  treason  is  entitled  to  a 
30*l79oPril    C0Py  °^ lhe  indictment,  a"d  a  list  of  the  jury  and  witnesses, 
sect.  29.'      tnree  days  before  the  trial ;  and  in  other  capital  cases  at  least 
two  days  before  the  trial,  is  entitled  to  such  copy  and  a  list  of 
the  jury.    And  every  one  so  indicted  for  any  capital  offence, 
is  admitted  to  make  his  defence  by  counsel,  and  on  his 
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request  the  court  must  assign  counsel,  not  exceeding  two,  as  Ch.  221. 
the  prisoner  desires,  to  whom  they  are  to  have  free  access  at    Art.  7. 
all  seasonable  hours.    Also  is  entitled  to  the  other  constitu-  v^vv 
tional  privileges  above  stated,  as  contained  in  the  said  amend- 
ments of  the  constitution  of  the  United  States. 

$  7.  Jurisdiction  of  courts  as  to  trials  in  sundry  cases,  see 
Courts  &c.,  Ch.  1d7. 

In  this  act,  sect.  29,  it  is  provided,  that  in  all  cases  punish-  Act  of  Con- 
able  with  death,  the  trial  shall  be  had  in  the  county  where  the  SeP<- 
offence  was  committed,  or  where  that  cannot  be  done  without  ' 
great  inconvenience,  twelve  petit  jurors  at  least  shall  be  sum- 
moned from  thence. 

§  8.  The  attorney  general,  by  entering  a  nolle  prosequi,  5  Bac.  Abr. 
may  prevent  the  trial  of  an  indictment ;  and  the  court  will  put  23*- 
off  a  trial  thereon  for  the  absence  of  a  material  witness  to  be 
called  by  the  deft. 

§  9.  As  to  new  trials,  see  New  Trials,  Ch.  183,  a.  5,  s. 
1 1  ;  and  art.  7,  Criminal  Cases ;  Evidence,  Verdict,  Clergy, 
see  those  heads. 

§  10.  Putting  off  trials  in  criminal  cases.    Trial  on  col-  l  w.  Bl.  512, 
lateral  issues,  though  in  capital  cases,  not  put  off  unless  the  Re*  »• RAd' 
deft,  makes  oath  of  the  truth  of  the  plea,  as  that  he  is  not  the 
person,  or  that  he  did  not  print  and  publish  the  libel  &c. 

$  11.  An  information  was  filed  against  the  deft.  ;  and  held,  l  W.  Bl.  516, 
the  trial  shall  not  be  put  off  on  affidavit  of  the  absence  of  a  J)'e0„!1|' 
material  witness,  when  the  case  is  suspicious,  and  the  witnesses  Burr°ni5i3. 
are  foreigners,  not  likely  to  return  to  the  country  where  the 
trial  is  to  be. 

$  12.  But  in  this  case  a  trial  was  put  off  till  a  commission  1  W.  Bl.  512, 
could  go  to  examine  a  material  witness  who  was  out  of  the  j^,r*  Wl1 
country,  and  who  refused  to  attend  the  trial. 

§  13.  It  must  appear  on  the  record,  the  trial  was  had  by  2  w-  Bl  7,8> 
twelve  jurors,  or  otherwise  it  is  error,  and  the  judgment  shall  ofst. 
be  reversed.  Michael. 

$  14.  Withdrawing  a  juror  after  plea,  jury  sworn,  and  2  Cninv's  Ca, 
evidence  offered,  is  not  allowable,  without  the  prisoner's  con-  3w»  The 
sent,  merely  because  the  prosecutor  is  not  prepared  with  his  Barrett 
evidence  ;  and  when  so  done,  the  prisoner  cannot  afterwards 
be  tried  on  the  same  indictment.    If  tried,  the  judgment  may 
be  arrested.   But  see  art.  8,  s.  2. 

§  1 5.  His  confessions,  in  order  to  be  an  approver,  how  Kirhy,  282, 
evidence  or  not.    Not  admissible  when  made  to  the  State's  3*5, 
attorney,  and  he  cannot  be  admitted  to  disclose  them  ;  but 
arc  admissible  when  made  by  the  prisoner  to  his  own  counsel, 
for  the  law  protects  such  disclosures  only  when  made  to  the 
examining  magistrate  or  to  the  State's  attorney,  under  such 

vol.  vn.  43 
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Ch.221. 
Art.  8. 


circumstances,  that  the  prisoner  viewed  himself  as  a  wit- 


3  Day's  Ca. 
283,  United 
States  r. 
Porter— 1 
Phil.  Evid. 
16. 


3  Dayi  Ca. 

103. 


3  Hale's  P. 
C.  251.— 4 
Co.  45, 
Vaux's 
case. — Ch. 
212,  a.  11, 
s.  25. 


aulrefoii  Lc. 
bad.-2 
Hale  s  P.  C. 
202,  253. 


^16.  Matter  to  be  proved  that  needed  not  to  be  alleged. 
As  where  there  is  an  allegation  in  an  indictment,  that  is  not 
impertinent  or  foreign  to  the  cause,  it  must  be  proved,  though 
a  prosecution  for  the  same  offence  might  be  supported  without 
such  allegation  :  2.  The  court  is  more  strict  in  requiring 
proof  of  the  matters  alleged  in  criminal,  than  in  civil  cases. 

^17.  And  if  an  offence  punishable  at  common  law,  is  aver- 
red in  an  information  to  be  contra  formam  statuti,  such  aver- 
ment is  but  surj)lusage,  and  does  not  vitiate. 

§  18.  Convicts  in  state  prisons  tic.  There  are  many  long 
statutes  on  this  subject.  Massachusetts  act  of  June  18,  1799, 
authorises  the  sessions  to  dispose  of  them  in  service  for  the 
payment  of  costs.  June  4,  1802,  an  additional  act  was  passed. 
May  be  placed  in  the  houses  of  correction,  by  act  of  June  23, 
1802.    May  be  conditionally  pardoned,  by  act  of  March  6, 

1804.  When  sentenced  to  hard  labour  for  stealing  &c.  how 
to  indemnify  the  owners  of  the  goods  stolen,  act  of  March  16, 

1805.  Sessions  may  liberate  them  from  county  gaols  on 
certain  terms,  by  act  of  March  7,  1806. 

Afterwards  many  acts  were  passed  in  Massachusetts  for 
establishing  and  regulatiug  her  State  prison,  and  convicts 
therein  ;  the  substance  of  the  provisions  in  which,  may  be 
seen  in  the  acts  of  Maine  of  1821,  ch.  30,  31,  &t  32. 

Art.  8.   Attainder  and  conviction. 

§  1 .  Having  considered  Challenges,  Trials,  and  New  Trials, 
Evidence  and  Verdict,  and  Clergy,  in  their  proper  places ; 
and  having,  Ch.  193,  a.  36,  touched  upon  Conviction  and 
Attainder,  it  may  here  be  proper  to  consider  them  more  in 
detail. 

§  2.  Conviction  is  by  verdict  or  in  a  summary  way  ;  con- 
viction by  verdict  is  material,  as  it  respects  a  future  prosecu- 
tion, and  has  been  mentioned,  Ch.  193,  under  the  description 
of  auterfoits  convict.  It  is  a  general  principle,  that  if  A  be 
indicted,  and  convicted  of  felony,  but  bath  neither  judgment 
of  death,  nor  prayed  his  clergy,  he  may  be  again  indicted  for 
the  same  offence,  if  the  first  indictment  were  insufficient,  and 
if  sufficient,  it  seems  it  is  no  bar  without  judgment  or  clergy, 
or  outlawry,  which  is  attainder  ;  and  so  clergy  is  in  the  place 
of  a  judgment.  And  auterfoits  attaint  de  mesne  fdonie,  tliougb 
on  an  insufficient  indictment,  was  good  at  common  law, 
and  so  is  to  this  day.  Where  one  is  attainted  of  felony  by 
outlawry,  and  that  is  reversed,  he  may  be  put  to  answer  to 
the  same  felony,  and  plead  to  the  indictment,  whereof  he  was 
outlawed  ;  but  if  he  reverse  the  outlawry,  because  auterfoits 
acquit  for  the  same  felony,  (a  matter  assignable  for  error,)  he- 
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shall  be  discharged  of  the  indictment,  for  it  stands  as  well  Ch.  221* 
a  plea  to  the  indictment,  as  an  error  in  the  outlawry.  And  it  Art,  8. 
is  a  general  rule  that  attaint  of  treason  or  felony  by  outlawry  s^v^z 
or  judgment  of  death,  is  a  good  plea  to  another  indictment, 
till  the  outlawry  be  reversed,  because  the  party  stands  at- 
tainted, and  he  can  only  be  so  on  another  indictment,  convic- 
tion, and  judgment.  But  if  one,  at  common  law,  be  indicted 
of  felony,  convicted,  and  have  judgment  of  death,  yet  he  may 
be  arraigned  for  treason  committed  before  the  felony,  on 
account  of  the  forfeiture.  Attainder  for  the  same  felony  re- 
mains a  bar  to  another  conviction,  though  there  be  a  pardon 
of  it.  But  if  one  commit  several  felonies,  and  is  attainted 
and  convicted  of  one,  and  is  pardoned  as  to  that  one,  and 
then  is  indicted  for  the  other  felonies,  and  plead  his  former 
attainder,  it  is  a  good  replication  to  say  he  was  pardoned  after, 
for  thereby  he  is  a  person  restored  so  as  to  be  able  to  answer 
for  other  offences.  So  if  a  person  convicted  and  attainted, 
afterwards  commits  another  felony,  and  is  pardoned  of  the 
first  attainder,  he  may  be  put  to  answer  to,  and  be  convicted 
fcc.  of  the  new  felony  ;  as  the  attainder  and  pardon  bar  only 
as  to  the  first  felony.  So  if  one  commit  several  felonies,  and 
be  convicted  for  one  of  them,  but  no  judgment  of  death,  nor 
clergy,  or  outlawry  he  may  be  indicted  for  all  those  former 
felonies.  But  if  he  had  been  convicted  for  any  one  felony, 
and  had  his  clergy,  the  substitute  for  attainder  or  judgment  of 
death,  he  never  can  be  arraigned  and  convicted  for  any  of 
those  former  felonies.  And  is  not  the  effect  the  same  of  our 
commutation,  of  the  benefit  of  clergy,  Ch.  193,  a.  40.  By 
this  commutation  he  has  judgment  to  be  punished  by  the 
gallows  &c.,  but  not  of  death,  so  is  not  attainted  ;  hence  is  of 
a  capacity  to  be  convicted  of,  and  punished  for  another  of- 
fence. As  if  one  commit  a  felony  after  conviction  and  clergy  J*JjJj sP* 
allowed  for  a  former  felony,  he  may  be  arraigned  and  con- 
victed of  the  after  felony,  for  not  having  judgment  of  death, 
so  not  being  attainted,  he  is  of  a  capacity  to  be  convicted  of, 
and  punished  for  another  crime  ;  but  not  when  44  he  stands 
attainted  and  unpardoned  as  then  his  life  is  forfeited,  and 
he  is  dead  in  law,  and  when  he  is  adjudged  to  be  put  to 
death,  and  is  to  be  broueht  to  execution,  any  further  convic- 
tion is  useless.  And  after  this  judgment  of  death,  the  law  4  B1.  Com. 
"  takes  no  farther  care  of  him,  than  barely  to  see  him  exe-  374* 
cuted."  He  is  attinctus,  or  blackened,  no  longer  of  any  credit ; 
he  cannot  be  a  witness  in  any  court ;  nor  can  he  perform  the 
functions  of  another  man.  But  there  is  a  great  difference  be- 
tween a  conviction  and  attainder,  though  often  confounded. 
One  only  convicted  is  liable  to  none  of  these  disabilities,  but 
the  law  still  supposes  he  may  be  innocent ;  judgment  may  ba 
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Ch.  221.  arrested  fcc. ;  the  indictment  may  be  bad  ;  he  may  be  par- 
Art.  9.    doned,  or  have  his  clergy  or  commutation,  and  avoid  an  at- 
s^-v-^/  tainder.    But  lie  is  deemed  completely  guilty  when  judgment 
is  pronounced ;  and  it  is  only  on  judgment  of  death  "  the 
attainder  of  the  criminal  commences     or  judgment  of  out- 
lawry on  a  capital  crime,  equal  to  judgment  of  death.  Hence 
on  judgment  of  outlawry  or  of  death  for  treason  or  felony,  a 
As  to  Eng-    man  is,  and  first  is,  attainted.    But  the  consequences  of  this 
Cruise'lTa   judgment  m  m,r  'aw»  are  generally  different  from  those  in 
—3  Do.  378.  England,  as  to  forfeitures  of  property,  as  stated  under  the 
—4  Do.  22.   head  of  Forfeitures  and  Judgments. 

13  Mnss.  466,  §  3.  Former  conviction  before  a  justice  of  the  peace,  plead- 
wcaitli0"  ec'  to  an  indictment  °f  assault  and  battery  ;  oyer  of  the  record 
iiodciarU*.  and  demurrer  to  the  plea  in  bar.  Record  shew  he  first  or- 
dered the  deft,  to  recognize  to  appear  at  the  Common  Pleas, 
then  revoked  the  order,  and  fined  him  ;  plea  held  good.  In 
pleading  such  a  plea,  it  is  not  necessory  to  plead  over  to  the 
indictment.  It  seems  that  the  conviction  by  the  justice  was 
after  an  arrest  on  a  warrant,  trial,  and  hearing  witnesses,  and 
probably  the  complainant  here  differs  from  Low's  case,  in 
which  a  justice's  conviction  was  no  bar,  because  the  offender 
only  was  before  him. 

Art.  9.  Summary  convictions, 

§  t.  These  being  a  departure  from  the  sound  principles  of 
the  common  law  are  not  to  be  eocouraged,  but  the  law  will 
hold  a  strict  hand  over  them,  and  require  them  to  be  certain 
1  Salk.  378.   and  strictly,  according  to  law  the  party  convicted  must  be 
duly  notified  and  be  present  at  the  trial  :  1.  As  to  jurisdiction 
and  certainty, — a  summary  conviction  made  by  a  magistrate 
&ic.  must  always  be  so  stated  as  to  appear  to  be  within  his 
t  Ld.  Raym..  jurisdiction.    As  where  a  justice  is  authorised  to  convict  of 
1224*,  Reigna  an  offence  committed  within  his  jurisdiction,  the  conviction 
v.  High  more.  must  specify  the  place  where  it  was  committed,  and  state  that 
1  Stra  609    t0  ^e  w'tmn  sucn  jurisdiction.  But  in  this  case  the  court  held, 
Rex  v.  Theed.  a  conviction  shall  be  presumed  to  be  right  where  the  contrary 
— 2  Ld:«76   does  not  appear.    This  was  a  conviction  for  obstructing  an 
Mudtnot  ap.  excise  officer  in  coming  to  weigh  candles  ;  and  it  was  object- 
pear  to  be     ed  that  by  the  statute  (Anne)  the  officer  has  power  to  enter 

WlODg.  Jjy    Jay      OF      by    j^g^   .     a||(J    jf     fry      Jjjjrht,      tl^      HI    3  COnStable'S 

presence,  and  here  not  said  whether  by  day  or  by  night ;  it 
might  be  by  night  without  a  constable,  and  then  it  was  lawful 
for  the  deft,  to  obstruct.  Sed  per  curiam,  "  that  should  have 
been  shewn  by  the  deft.,  and  then  he  would  not  have  been 
convicted.  It  is  enough  the  conviction  does  not  appear  to  be 
wrong," — presumed  the  entry  in  the  day. 
1  Stra.  261,  $  2.  Held  in  this  case,  appearance  by  the  deft,  cures  de- 
Rex  r.  Johaj  fects  in  the  summons  which  was  to  appear  the  same  day. 
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The  statute  required  the  conviction  to  be  by  justices  of  the  Ch.  221. 
county  where  the  offence  was  committed  ;  and  objected  this   Art.  10. 
did  not  appear  in  the  case.    Et  per  curiam,  "  that  must  ap-  s^-v^> 
pear,  or  else  they  have  no  jurisdiction."    Quashed — "  their 
jurisdiction  must  appear  otherwise  than  out  of  their  own 
mouth." 

^  3.  The  court  held  in  this  case,  that  in  a  summary  con-  i  Ld.  Rayra. 
viction  it  is  sufficient  to  describe  the  offence  in  the  words  of 
the  statute. 

§4.  Lord  Mansfield  said,  in  Rex  v.  Baker,  "  nothing  2  Burr.  1166  ; 
wrong  appeared  upon  the  face  of  the  conviction  ;  and  there-  cited  ^rura  2 

•  •      1  Stra  1240 

fore  the  court  supposed  and  took  it  to  have  been  rightly  trans- 
acted." Stated,  it  was  read  to  and  fully  understood  by  the 
deft. 

In  this  case  the  court  held,  it  is  sufficient  the  conviction  2  Enst,  196, 
states  the  witness  was  examined  on  oath,  without  stating  the  Rc*  r  p'<> 

lo       Also  4 

magistrate  had  authority  to  administer  the  oath.    Held,  also,  d"&~e  • 
if  the  convicting  magistrate  give  a  proper  date  to  the  lime  of  aUo  I  b.  k  E. 
the  conviction  on  the  face  of  it,  and  afterwards  add  an  impos-  Jf};,*^*^ 
sible  date  to  the  time  when  he  sets  his  hand  and  seal  to  the  ^ge.  "UrP  "* 
conviction  (being  before  the  offence  committed,)  the  latter 
may  be  rejected  as  surplussage. 

Art.  10.  Evidence  in  defts.  presence. 

^  1.  It  must  always  appear  directly  or  by  fair  implication, 
the  evidence  was  given  or  read  in  the  deft's.  presence. 

§  2.  Conviction  quashed  :  and  held  1.  The  evidence  must  2  Burr.  1 163, 
be  set  out  that  the  court  may  judge  of  it :  2.  It  must  be  given  Rextr^Vje* 
in  the  deft's.  presence  that  he  may  cross-examine,  and  so  ap-  ^ODt   a ' 
pear,  and  so  bad,  where  stated,  the  witness  came  before  the  jus- 
tices and  deposed  the  defts*  confessed  to  him  they  had  agreed 
to  raise  their  wages,  whereupon  they  appearing  before  the  two 
justices  to  answer  the  said  charge,  and  having  heard  it,  and 
in  the  presence  of  the  witness  being  called  on  by  the  justices  to 
shew  cause  why  they  should  not  be  convicted  &c,  and  hav- 
ing nothing  to  say  thereupon,  they  are  convicted  for  unlaw- 
fully entering  into  such  combination,  bad  ;  for  though  it  might 
be  inferred  remotely  the  evidence  was  given  in  the  deft's. 
presence,  yet  not  stated  to  be  so. 

2d.  Bad,  also,  because  there  was  no  adjudication,  only  a 
mere  conviction,— ought  also  to  have  adjudged  the  forfeiture, 
even  if  the  penalty  be  certain,  much  more  if  at  the  discretion 
of  the  court  to  commit  to  the  house  of  correction,  or  to  the 
common  gaol,  and  for  any  time  not  exceeding  three  months. 

§  3.  So  in  this  case  a  conviction  was  quashed,  because  the  1  D.  U  E. 
witness  was  not  sworn  and  examined  in  the  deft's.  presence  ;       K.ex  r 

t  roivtlipr 

and  also  held,  it  is  not  enough  to  read  over  the  deposition  of 
the  witness  in  the  deft's.  presence.    It  seems  the  witness  tes- 
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Cm.  221.  tified  and  the  justice  wrote  down  bis  testimony,  but  did  not 
Art,  12.   state  he  testified  in  the  deft's.  presence  ;  then  the  justice  read 

K^y^j  this  deposition  or  testimony  in  the  deft's.  presence,  and  the 
witness  affirmed  it.  Held,  not  sufficient ;  it  gave  not  to  the 
deft,  a  sufficient  opportunity  to  cross-examine  &tc,  and  the 
court  said  the  witness  ought  to  have  been  resworn  in  the 
deft's.  presence. 

iD.kE  §  4.  But  in  such  cases  if  the  deft,  confess  the  charge,  the 
HaU  — *>D  &  irregularity  is  cured.  May  be  the  informer  came  &c,  preter- 
E.  18.— 7  D.  perfect  tense.  Rex  v.  Thompson. 

fe  E.  152.  And  in  such  convictions,  if  the  deft,  appear  and  plead,  and 
the  evidence  be  given  on  the  same  day,  the  court  will  intend 
the  evidence  was  given  in  the  deft's.  presence. 

284*  Rex* v.       §  5*  And  this,  though  it  be  stated  that  his  appearance  was 

Swallow.—    at  A,  and  the  evidence  was  given  at  B. 

6  D.  k.  E.  75.  Same  rule,  the  conviction  must  state  the  evidence  was  given 
in  the  deft's.  presence ;  and  if  it  do  not,  it  is  a  good  objection. 

1  D.  fc.  E.         Lord  Kenyon  said,  he  was  always  dissatisfied  with  one 

point  in  Rex  v.  Thompson,  namely,  that  the  court  would  in 
any  case  intend  that  the  evidence  was  given  in  the  deft's.  pres- 
ence, without  its  so  appearing  on  the  face  of  the  conviction. 
Cowp.  241,       §  6.  It  is  sufficient  if  enough  appears  to  shew  the  evidence 
Rex  o.Kemp-        gjven  jn  tne  deft's.  presence,  without  stating  he  was  actu- 
0D*  ally  present  at  the  time. 

Stuart  v.  §  7.  A  judgment  ought  never  to  be  given  in  a  summary 

Henn,&°Mun.  manner  m  tne  V^'3-  fr»vo"r»  unless  he  fully  brings  his  case 

48,66.         within  the  statute  under  which  be  proceeds. 
Art.  11.  Evidence,  how  viewed. 

8  D  kE.        ^1.  Where  a  statute  gives  power  of  conviction  to  a  roagis- 

t-8SinUh!  *  trate,  he  is  the  sole  judge  of  the  weight  of  the  evidence  given 
before  him,  and  the  court  of  K.  B.  will  not  examine  whether 
he  has  drawn  a  right  conclusion  from  it,  but  if  no  evidence  at 
all  appears  on  the  conviction  to  support  a  material  part  of  the 
information,  this  court  will  quash  the  conviction.  But  **  if 
any  evidence  whatever  (however  slight")  had  appeared  to 
establish  this  point  (sale  of  bread  to  Robert  Chappell)  the 
magistrate  had  the  sole  right  to  draw  his  conclusion  &c. 

2  Doagl  486,  §2.  It  is  indispensably  necessary  the  conviction  state  the 
Rex  v.  Read,  evidence,  and  it  is  void  if  it  do  not  do  it.    It  only  stated,  that 

witnesses  were  examined  on  oath,  the  deft,  neglected  to  ap- 
pear or  attend  after  being  summoned,  and  that  he,  the  justice, 
considered  the  evidence  &c. 
8  D.  t  E.        §  3.  Also  held,  that  the  magistrate  ought  to  state  in  his 
cfarke"  *     conviction  the  whole  of  the  evidence  for  and  against  the  deft. ; 

but  convictions  stating  the  evidence  generally,  have  been  hol- 
den  good.  p.  222  n.,  though  not  approved. 

Abt.  12.  Curses  fyc.  uttered  ought  to  be  stated. 
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§  1.  In  every  conviction  for  swearing  and  cursing,  the  oaths  Cr.  221* 
and  curses  must  be  stated.    The  conviction  stated  the  deft.   Art.  13. 
did  profanely  swear  6fty-four  oaths,  and  profanely  curse  160  k^^t^j 
curses,  contra  formam  statuti,  and  that  the  witnesses  being  ^"J*  ^* 
sworn  did  depose  the  deft,  swore  fifty -four  oaths  and  160  spa'rHng.— 
curses,  and  the  deft,  being  summoned  and  beard,  the  justice  And  2  Ld. 
adjudged  him  to  be  guilty  of  the  premises,  and  to  forfeit  £21  ^fm'  1368' 
8s.  was  at  2s.  an  oath,  bad  also,  because  the  conviction  did 
not  state  the  deft,  was  not  a  servant  &c.    "  For  what  is  a  pro- 
fane oath  or  curse  is  matter  of  law,  and  ought  not  to  be  left 
to  the  judgment  of  the  witness."    Conviction  quashed. 

§  2.  But  in  this  case  the  deft,  was  convicted  on  6  &i  7  W.  p"1*6^^ 
III.  c.  1,  for  swearing  100  oaths,  viz.  by  G— d,  and  100  erts 
curses,  viz.  G— d  d— -n  you.    Objections,  these  ought  to  have 
been  stated  100  times,  each  particularly.    But  held,  it  is  suf- 
ficient to  state  he  swore  such  an  oath  or  made  such  a  curse 
100  times ;  and  proceedings  on  convictions  must  be  in  the 
present  tense.    In  convictions  it  is  ill  for  the  witness  to  swear  Jk^'eiklr 
the  deft,  is  guilty  of  the  premises,  for  that  was  taking  on  him-     *  r"  *r' 
self  to  swear  the  law. 

$  3.  It  is  considered  as  a  general  principle  of  law  in  these  l  Stre.  646, 
cases,  that  where  justices  have  power  to  convict  on  the  oath  Rex  v- 
of  one  or  more  witnesses,  they  may  convict  on  the  confession 
of  the  party. 

$  4.  Where  a  penal  state  empowers  justices  to  distribute  2D. &E.96. 
the  penalty  on  conviction  among  several  persons,  they  ought  g  J^9'""" 
to  adjudge  the  several  proportions  particularly.    So  where  638* 
they  may  allow  reasonable  charges,  they  ought  to  ascertain  the 
amount  in  the  conviction. 

Art.  13.  Exceptions  and  provisoes  in  statutes. 

§  1.  Held,  a  summary  conviction  for  any  offence  created  8D-^?- 

,     *  .   J  J         •      §    •       |     642,  f>44,  Re* 

by  statute  must  negative  every  exception  contained  in  the  „.  jikcs V  ai. 
clause  creating  the  offence.  This  is  not  merely  want  of  form, 
and  this  is  according  to  the  general  rule  stated  in  another 
place.  And  Lord  Kenyon  said,  "  the  only  cases  where  this  is 
not  necessary  to  be  done,  were,  where  the  exception  was  in- 
troduced in  a  subsequent  clause,  and  there  it  must  come  by 
way  of  defence  on  the  part  of  the  deft." 

§  2.  An  excuse  under  a  proviso  need  not  be  taken  notice  2  Stra.  uoi, 
of  in  a  conviction,  where  the  proviso  is  not  in  the  enacting  Re*"-Br>un 
clause. 

§  3.  This  was  a  conviction  for  keeping  an  alehouse  without  {^^'{j^u 
license.    Objected,  that  in  the  statute  there  is  a  proviso  to  ' 
exempt  persons  punished  by  a  former  statute  ;  hence  the  con-  , 
viction  should  have  staled  the  deft,  had  not  been  so  punished  ; 
but  held,  this  matter  "  coming  in  by  way  of  proviso,  he  should 
have  insisted  on  it  in  his  defence." 


Digitized  by  Google 


344  CRIMINAL  CASES. 


Ch.  221.      ^4.  This  was  a  conviction  on  22  Car.  II.,  therefore  the 
Art,  14.   prosecutor  need  not  have  negatived  any  of  the  exceptions  in 
v^v-^*'  1  W,  &  M.  c.  18,  (an  after  act)  and  as  he  had  negatived  a 
part  of  them  these  might  be  rejected  as  surplussage.    1  D.  &c 
E.  320,  Rex  r.  Hall. 
6  D  &  E.         An  information  founded  on  a  penal  statute  must  negative  the 
»  Praiu'n11*1  exceP,ions  «"  the  enacting  clause  creating  the  penalty ;  also, 
those  contained  in  a  former  clause  to  which  the  enacting 
clause  refers  in  express  terms. 
1  East,  146,      §  5.  Every  conviction  must  state  the  prosecution  and  con- 
fock!'  W°°d  viclion  to  De  within  the  time  limited  by  law. 

Art.  14.  Judgments  or  adjudications, 
§  1.  In  every  conviction  there  must  be  a  regular  judgment 
or  adjudication,  the  only  question  is,  what  is  such. 
Rex  r       *     §  ^*  ^n  this  case  tne  conviction  set  forth  the  evidence  and 

Tboaipion.    then  slated,  "  thereupon  the  deft,  on  at  before  me 

—  by  oath  of  one  credible  witness,  according  to  the  form 
of  the  statute,  is  convicted."    Held,  this  was  an  adjudication 
by  the  justice  that  he  is  convicted  of  the  offence, 
s  D.  k  E.  96,     §  3.  In  this  conviction  held,  where  justices  of  the  peace  are 
DeuMs* r      required  by  penal  statute  to  distribute  the  penalty  on  convic- 
emp»ey.     ^  among  certajn  persons  according  to  their  discretion  ;  and 
adjudication,  the  forfeiture  be  disposed  of  as  the  law  directs, 
is  bad.    The  justices  ought  to  have  adjudged  what  the  sev- 
eral proportions  should  be  ;  "  and  a  judgment  is  one  entire 
thing,  and  one  part  of  it  cannot  be  given  at  one  time  and 
another  at  a  subsequent  period.    The  distribution  of  the  pen- 
alty is  a  part  of  the  judgment,  and  it  ought  to  appear  on  the 
record." 

1  East,  189,  ^  4.  Where  a  statute  gives  power,  in  a  summary  proceeding 
mond».Sy*     an^  conv,ct'on»  to  a  magistrate  to  award  the  reasonable  charges 

of  taking  a  distress,  he  must  ascertain  the  amount  in  the  con- 
viction, and  an  adjudication  that  the  deft,  shall  pay  the  rea- 
sonable charges  of  the  levy  is  bad. 
6D  &iE.        §5.  The  deft,  was  convicted  in  the  penalty  of  10s.  on 
Priest* "  1  mutmv  act*    The  act  directed  part  of  the  penalty  to  be 

paid  to  the  overseers  of  the  poor  of  the  parish  where  the 
offence  is  committed,  for  the  use  of  the  poor  of  said  parish. 
The  justice  adjudged  this  part  to  be  paid  to  the  overseers  of 
the  poor  of  a  township ;  held,  this  adjudication  could  not  be 
supported.  And  Lord  Kenyon  said,  that  "  every  thing  neces- 
sary to  support  a  conviction,  should  appear  on  the  conviction 
itself." 

2  Stra.  900,         6.  The  deft,  was  convicted  on  a  Turnpike  act,  for  refus- 

eTol|F  Culh*  mS  to  account  f°r  a°d  Pa>'  over  the  tolls  he  had  collected  ; — 
conviction  quashed,  because  no  particular  sum  was  specified, 
or  the  times  when  the  money  was  charged  to  be  received,  so 
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as  to  enable  him  to  defend  himself  on  a  second  charge.  The  Ch.  221. 
trustees  wished  the  conviction  to  stand  as  to  the  non-account-   Art.  15. 
iug,  but  the  court  said  it  was  one  entire  nonfeasance  charged  v^w^ 
both  in  the  conviction  and  commitment,  and  they  would  not 
sever  them. 

§  7.  A  person  can  commit  but  one  offence  on  the  same 
day,  by  exercising  his  ordinary  calling  on  a  Suuday.  See 
Crepps  v.  Durden  &t  al. 

^  8.  A  statute  directs  one  convicted  of  an  offence  by  a  |  j^j  Raym.* 
justice,  shall  suffer  imprisonment  for  want  of  a  sufficient  dis-  545,  Hew. 
tress  to  satisfy  a  penalty  he  incurs  on  conviction.  The  justice,  Cb»Dd,er- 
before  he  issues  a  warrant  for  his  commitment,  must  state  on 
the  conviction,  that  he  has  not  such  distress,  and  enter  an 
adjudication  that  he  be  imprisoned. 

$  9.  Separate  penalties.    The  deft,  may  be  convicted  of  8  D.  &.  E. 
several  offences  in  the  same  conviction, — three  offences  of  gjjjjjjjjj v' 
the  same  kind  committed  on  three  several  days. 

Art.  15.  Attainder. 

$  I .  Under  this  act  of  attainder,  there  have  been  several  New  York 
adjudications  on  the  principles  of  the  American  revolution.  J^001'22' 

§  2.  The  wife  of  a  person  attainted  under  this  act,  was  j  Jo^na  Cas 
entitled  to  dower  out  of  the  estate  of  her  husband,  which  27,  Palmer  v. 
had  become  forfeited  in  virtue  of  this  act  of  forfeiture  and  Horton. 
attainder. 

§  3.  Where  a  person  was  convicted  under  this  act  for  ad-  2  Johns.  Cas. 
hering  to  the  enemies  of  the  State,  and  all  his  property,  real  ^;eSleght  v' 
and  personal,  was  declared  to  be  forfeited  ;  held,  he  could 
not,  after  his  return  to  the  State,  maintain  an  action  for  rent 
which  had  accrued  prior  to  the  22d  of  October,  1779;  and 
of  course  he  could  not  set  it  off. 

§4.  A  person  named  Joshua  Temple  De  St.  Croix,  was  2  Johns.  Cas. 
convicted  and  attainted  under  this  act  by  the  name  of  Joshua  Jnckson 
De  St.  Croix ;  held,  the  proceedings  under  this  act  were  to  *'  *°  s* 
be  governed  by  the  rules  in  cases  of  attainder,  and  not  by  the 
ordinary  course  of  judicial  proceedings ;  that  the  conviction 
contained  an  imperfect  or  incomplete  description  of  the  person, 
which  might  be  supplied  by  proof;  and  that  the  identity  of 
the  person  was  a  matter  of  fact  to  be  ascertained  by  the  jury. 
But  otherwise  where  the  description  of  the  person  is  false  or 
repugnant  to  truth. 

§  5.  By  this  act  of  October,  1779,  estates  on  condition  did  Jackson  ». 

not  vest  in  the  people  or  become  forfeited.  A  on  bought  johns.'lt 

lands  at  a  sheriff's  sale,  but  did  not  pay  for  them,  and  till  248,  264 ; 
payment  the  deed  was  delivered  as  an  escrow.    A  was  after-  ^nd6^QJ<^s; 
wards  attainted,  not  having  performed  the  condition.    Held,  Mme  c'ase  in' 
the  State  of  New  York  could  not  in  1788,  by  paying  the  error  — 
consideration,  perform  the  conditions  of  the  sale,  so  as  to  vest  ^}  oX'mp 

VOL.  VII,  44  -2Caines,6i. 
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Ch.  221.  the  title  to  the  land  in  A  ;  also  held,  A  so  attainted  was 
Art.  16.    liter  mortuus.    The  attainder  in  this  case,  as  in  any  other, 
^^W,/  could  operate  only  on  the  estate  A  had  at  the  time  of  the 
attainder;  and  that  was  in  fact  no  estate  or  title  in  these 
lands ;  but  the  title  remained  in  the  original  debtor,  necessa- 
rily, until  the  deed  constituting  the  sale  and  change  of  proper- 
ty was  completed,  by  a  final  delivery  to  the  purchaser  A ;  and 
the  treaty  of  peace  in  1783,  found  the  title  of  this  estate  in 
the  original  debtor,  not  in  A.    Here  was  attainder  without 
judgment  of  death. 
8  Johns.  R.       §  6.  So  in  this  the  person  whose  estate  was  confiscated  by 

"sioke.k&0  th'S  aCt  °f  Ootober  22>  1779>  actually  died  in  June,  1777. 

a)a  Before  that  time  he  removed  within  the  British  line,  within 

the  State  of  New  York,  from  those  parts  of  it  which  remained 
in  possession  of  the  Americans.  May  the  5th,  1780,  was 
presented  by  the  grand  jury,  and  indicted  under  this  act,  for 
an  offence  alleged  to  have  been  committed  April  15,  1777, 
and  was  convicted,  and  judgment  was  signed  July  14,  1783, 
after  the  treaty  of  peace  was  signed,  as  a  provisional  treaty, 
and  before  the  definitive  treaty  of  peace  was  signed,  and  the 
estate  adjudged  forfeited,  and  was  sold.  Ejectment  was 
brought  against  those  who  derived  title  under  the  sale  made 
by  the  commissioners  of  forfeitures ;  and  held  the  proceedings 
were  regular,  and  according  to  the  act,  and  the  judgment 
valid.  And  clearly  it  must  have  been  valid,  solely  on  revolu- 
tionary principles  ;  for  on  the  settled  principles  of  our  system 
of  government,  no  legislature  can  pass  an  act  to  attaint  a  man 
and  confiscate  his  estate  after  he  is  dead,  and  his  estate  ac- 
tually descended  to,  and  vested  in  his  heirs  at  law.  The 
court  observed,  the  constitution  authorized  the  legislature  to 
pass  bills  of  attainder  for  crimes  committed  during  the  revo- 
lutionary war.  See  Estate  by  Forfeiture,  Ch.  136. 
Art.  16.    Other  cases. 

I  Dallas, 393,     ^l.  Under  a  statute  of  the  legislature  of  Connecticut,  of 

Lockwood/"  I778,  ,he  estate  of  the  Pl1,  WaS  CODfis^1^  in  the  Ame" 

rican  revolutionary  war  for  his  adhering  to  the  British  govern- 
ment. Held,  in  Pennsylvania,  he  could  not  sue  there  to  re- 
cover a  debt  vested  by  that  confiscation  in  the  State  of 
Connecticut,  though  no  proceedings  were  had  on  the  part  of 
that  State  to  reduce  the  debt  into  possession  before  the  treaty 
of  peace.  In  this  case  the  statute  itself,  on  our  revolutionary 
principles,  confiscated  this  debt,  and  vested  it  in  the  State ; 
this  was  a  common  practice  in  that  revolution.  This  was  the 
operation  of  Massachusetts  conspirator  act  &c.  mentioned  in 
a  former  chapter.  Almost  every  State  confiscated  personal 
property  and  debts  in  this  way  in  that  revolution,  and  in  sev- 
eral cases  lands  and  real  estate.   It  will  be  observed  in  this 
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case,  that  the  deft,  barred  the  pit's,  action,  by  pleading  the  Ch.  221. 
debt  sued  for  was  vested  in  Connecticut,  a  third  party,  under   Art.  16. 
which  he  did  not  claim.  v^*v-w 

§  2.  By  the  confiscation  acts  in  Maryland,  passed  in  this  <*  Cranch, 
revolution,  the  equitable  interests  of  British  subjects  were  also  ^ryUod'1  *" 
confiscated  without  office  found,  or  entry,  or  other  act  done,  state, 
though  such  equitable  interests  were  not  discovered  till  after 
the  peace  of  1783.    Also  held  in  this  case,  that  a  writ  of 
error  lay  to  the  highest  court  in  the  State,  when  the  ques- 
tion was,  if  a  confiscation  under  the  State  statute  was  complete 
before  this  treaty  of  peace. 

Held,  the  confiscation  acts  of  the  State  of  Georgia  are  not  4  Dallas,  14, 
repugnant  to  the  constitution.   Cooper  r.  Telfair.  20- 

§  3.  Nor  was  the  act  of  that  State,  confiscating  the  mort-  4  Cranch, 
gagor's  estate,  any  bar  to  the  claim  of  the  mortgagee,  a  Brit-  aon'r^Mei'n 
ish  merchant,  whose  debt  was  only  sequestered  during  the 
American  revolutionary  war ;  for  only  the  estate  of  the  mort- 
gagor was  confiscated,  not  that  of  the  mortgagee  :  2.  If  a 
confiscating  statute  of  a  State,  independent  of  this  treaty  of 
peace,  could  be  construed  to  destroy  the  claim  of  a  British 
mortgagee,  this  treaty  of  peace  reinstated  the  lien  in  its  full 
force,  and  a  subsequent  sale  of  the  estate  could  only  pass  it 
with  its  incumbrances. 

§  4.  By  this  provision  in  the  constitution  of  the  United  Art- 1> 
States,  "  no  bill  of  attainder,  or  ex  post  facto  law,  shall  be  J'^' '^J^* 
passed."    The  same  principle  as  to  attainder  is  understood  to  States, 
pervade  the  American  system  of  government.    In  some  State 
constitutions  it  is  expressed  as  in  that  of  Maryland,  in  these 
words,  "  that  no  law,  to  attaint  particular  persons  of  treason 
or  felony,  ought  to  be  made  in  any  case,  or  any  time,  here- 
after."  Declaration  of  Rights,  p.  16. 

§  5.  Where  the  thief's  conviction  does  not  divest  the  own-  Essex,  Nov. 
tr*s  property.  Towne  brought  trover  for  a  pair  of  oxen  against  tJJ^'J8*' 
Collins,  who  innocently  bought  them  of  the  thief,  and  recover-  Coiiius. 
ed,  though  Hutchins,  the  thief,  had  been  convicted,  and 
sentenced  to  pay  three-fold  damages,  these  not  being  paid 
to  the  pit.,  whose  only  agency  in  the  prosecution  was  procur- 
ing the  thief  to  be  arrested,  and  attending  the  trial  as  a  wit- 
ness, when  summoned.  Held,  no  market  overt  exists  in  Mas- 
sachusetts. 

§  6.  Forfeiture,  by  confiscation,  of  an  absentee's  estate  in  Kirby,  2*8, 
Connecticut,  for  adhering  to  the  king  in  the  American  revolu-  ^J^J*. 
tion ;  and  held,  this  did  not  discharge  him  from  his  debts,  and  id.  291. 
though  admitted  by  the  commissioners  on  forfeited  estates : 
2.  Held,  the  creditors  could  waive  that  benefit,  or  if  received, 
could  sue  the  debtor  for  the  part  not  paid  :   3.  The  con- 
fiscation acts  did  not  render  the  party  civiliter  mortuus,  he  is 
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Ch.  221.  still  capable  of  acquiring  property,  and  of  holding  any  he 
Art.  17.   might  have  out  of  the  State :   4.  It  leaves  him  personally 
liable  for  his  antecedent  debts,  until  in  fact  paid. 
Art.  17.  Judgments  fyc. 

)s?>T— Dalia*  $  l*  ^u(*Smem  *°r  corporal  punishment  is  not  to  be  pro- 
4M.     a  **'  nounced  against  a  person  in  his  absence  ;  and  judgment  relates 

to  the  first  day  of  the  term. 
1  vviis.  163,  §  2.  Judgment  was  regularly  signed  in  this  criminal  cause. 
Rex  r.  Hun-  Moved  by  the  deft,  to  set  it  aside  on  payment  of  costs,  plead- 
ing the  general  issue,  and  taking  short  notice  of  trial:  per 
curiam,  it  is  never  done  in  criminal  causes. 
S  Saik.  213.  §  3.  Every  judgment  must  be  complete  and  formal.  Two 
—1  W.Bl.37  young  students  in  Oxford  College  were  convicted  on 


intorma* 


Dawes.        tion  of  treasonable  words,  and  punished  by  the  vice-chancellor 
in  an  academical  way  ;  then  sentenced  by  B.  R.  to  pay  fines, 
to  be  imprisoned,  &c. 
l  Dallas,  462,     §4.  If  a  verdict  be  good,  a  judgment  entered  upon  it  gen- 

hihc™or0"'    era,,y»  must  De  so  likewise ;  for  when  drawn  at  large  it  may 
Musaer.'       be  put  into  form.    Strict  form  in  it  is  not  necessary. 

%  5.  Judgments  in  many  cases,  generally  civil  and  qui  tarn, 
Ch.  146,  and  motions  in  arrest  of  judgments.  The  same 
chapters  in  civil  causes,  except  judgment  arrested  in  one 
criminal  case  there  stated,  as  Woods'  case.  General  princi- 
ples of  judgments  and  of  arrests  thereof,  there  considered. 

1  W.  Bl.  291,     §  6.  Arresting  judgments.    Five  defts.  were  indicted  for  a 

Scott  < P  r*ot  an(^  assau^'  ^ne  jlirv  acquitted  all  but  two,  insisted  on 
Ham.         that  this  was  an  acquittal  of  all,  as  two  cannot  commit  a  riot ; 

but  on  shewing  cause  it  appeared  two  died  before  trial  and 
were  not  acquitted  ;  and  the  verdict  found  two  guilty  of  a  riot. 
Judgment  not  arrested.    And  the  case  stales,  44  the  court  will 
suppose  every  thing  in  order  to  support"  the  indictment,  as 
the  verdict  found  two  guilty  and  two  others  were  dead,  44  the 
court  will  intend  that  the  jury  had  evidence  that  one  at  least 
of  the  dead  men  was  concerned  in"  the  riot.    This  decision 
seems,  however,  to  clash  in  some  degree  with  the  general 
rule  of  law,  which  is,  that  the  court  will  intend  nothing  to  sup- 
port criminal  proceedings.    And  here  too  there  was  no  room 
to  suppose  the  jury  found  one  of  the  dead  men  guilty  of  a  riot, 
unless  it  be  also  supposed  the  jury  undertook  to  know  the 
law,  that  there  must  be  three  to  make  a  riot.    But  why  sup- 
pose this  ?  As  it  was  not  the  jury's  province  to  know  the  law, 
and  if  not,  they  might  well  find  two  guilty  of  a  riot,  not  know- 
ing the  law,  and  so  might  well  think  two  might  make  a  riot, 
and  so  find  two  guilty  of  one,  though  no  evidence  a  third  was 
concerned. 

2  Ld.  Raym.  <j  7.  On  an  indictment  the  deft,  may  move  in  arrest  of 
»2i)eman  —  judgment  after  a  judgment  by  default,  but  not  after  judgment 
1  VT.  Bl.  209,-2  Burr.  930,  Rex  a.  Spraggs. 
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upon  demurrer.  The  deft,  must  appear  in  person  to  move  Ch.  221. 
in  arrest  of  judgmeut  And  so  if  the  conviction  be  removed  Art,  17. 
by  certiorari,  v^-n/-^/ 

§  8.  Information  against  deft,  for  illegal  exactions  in  his  ^  stra 
office  of  clerk  of  the  market.  It  contained  several  distinct  exv'  0 
charges,  as  to  which  he  was  acquitted,  but  at  the  close  of  the 
information  there  was  a  general  charge  of  which  he  was  found 
guilty,  viz.  "  that  under  colour  of  his  said  office  he  did  ille- 
gally cause  his  agents  to  demand  and  receive  of  several  other 
persons  several  other  sums  of  money,  on  pretence  of  weighing 
and  examining  their  several  weights  and  measures."  Judg- 
ment arrested,  because  this  charge  was  too  general,  so  gen- 
eral that  the  deft,  cannot  prepare  to  defend  against  it,  or  have 
the  benefit  of  pleading  it  in  bar  to  another  prosecution. 

§  9.  The  deft,  was  convicted,  and  judgment  was  arrested,  ^^  ^0\[ 
because  it  did  not  appear  the  jury  who  tried  the  cause  was  rJ ?  *  °f 
sworn  in  the  county,  the  words,  then  and  there,  being  omit- 
ted in  swearing  the  jury. 

§  10.  The  deft,  in  capital  or  other  cases  may  in  person  4  Bl.  Com. 
move  in  arrest  of  judgment  any  legal  exceptions  to  the  indict-  368, 
ment,  as  want  of  sufficient  certainty  in  stating  the  offence,  the 
time,  place,  or  person,  and  "  if  the  objections  be  valid  the 
whole  proceedings  shall  be  set  aside  ;  but  the  party  may  be 
indicted  again."  None  of  the  statutes  of  jeofails,  as  stated 
formerly,  extend  to  indictments,  or  proceedings  in  criminal 
cases.  Hence  a  defective  indictment  is  not  aided  by  verdict, 
and  in  favour  of  life  great  strictness  is  always  observed.  Par- 
don is  also  pleadable  in  arrest  of  judgment ;  and  praying  ben- 
efit of  clergy  or  commutation  thereof,  may  be  ranked  under 
the  same  head. 

§  11.  Information  on  two  statutes  for  the  same  offence,  and  Bun.  286, 
for  two  penalties  on  those  acts.    Verdict  against  the  deft.,  Rose?**."' 
and  one  is  bad,  judgment  must  be  arrested  in  toto. 

§  12.  The  deft,  on  an  indictment  may  move  in  arrest  of  Stra.  843, 
judgment  any  time  before  judgment  is  signed.  Rex  *•  Hay*« 

§  13.  A.  D.  1810,  the  General  Court  in  Virginia  decided,  Virginia  Cm. 
"  that  it  could  give  judgment  for  a  fine  in  the  absence  of  the  co~mmon- 
deft. ;  but  that  in  no  case  except  by  statute  could  it  give  judg-  wealth  r. 
ment  of  imprisonment  or  other  corporal  punishment,  unless  he  Cr»mP- 
was  present  in  court."    This  is  the  settled  distinction. 
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CHAPTER  CCXX1J. 


IMPEACHMENTS. 

As  to  Defects  and  Amendments,  Forfeitures,  Error,  Re- 
prieve and  Pardons,  fcc.  in  criminal  C<ibCSj  sec  thos«  heads. 

We  now  come  to  another  branch  of  the  law  in  this  work, 
that  is,  impeachments ;  so  far  penal  and  criminal  as  the  ob- 
ject of  the  impeachment  is  to  convict  and  remove  from  office, 
and  often  to  disqualify  to  hold  offices. 

Abt.  1.  Constitutional  articles. 

^  1.  These  constitute  a  very  valuable  part  of  our  Federal 
and  State  constitutions,  both  in  theory  and  practice. 
Constitution  §  2.  By  art.  1,  sect.  2  of  the  constitution,  the  House  of 
of  the  United  Representatives  has  "  the  sole  power  of  impeachment."  By  the 
same  article,  sect.  3,  "  the  Senate  shall  have  the  sole  power 
to  try  all  impeachments ;  when  setting  for  that  purpose,  they 
shall  be  on  oath  or  affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside.  And  no 
person  shall  be  convicted  without  the  concurrence  of  two 
thirds  of  the  members  present.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  from  removal  from  office,  and 
disqualification  to  hold  and  enjoy  any  office  of  honour,  trust, 
or  profit  under  the  United  States ;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law." 

Art.  2,  sect.  4,  provides,  "  the  president,  vice-president, 
and  all  civil  officers  of  the  United  States,  shull  be  removed 
from  office  on  impeachment  for,  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors." 

Art.  3,  sect.  2  This  provides,  that  "  the  trial  of  all  crimes, 
except  in  cases  of  impeachment  shall  be  by  jury,"  (implying 
impeachment  cases  are  cases  of  crimes.) 

Art.  1,  sect.  3,  speaking  of  impeachment,  says,  "  and  no 
person  shall  be  convicted,  without  the  concurrence  of  two 
thirds  of  the  members  present,"  in  the  Senate.  So  the  term 
conviction,  which  ever  implies  critninately,  is  used  several 
times  in  the  Federal  constitution  connected  with  impeach- 
ments. 

3.  In  almost  every  State  constitution  that  has  been  form- 
ed since  the  commencement  of  the  American  revolution  there 
has  been  included  a  similar  provision.  This  power  of  im- 
peachment, of  removal  from  office,  and  disqualification  for 
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mal-conduct,  is  nearly  universal  in  our  system  of  government.  Ch.  222. 
But  there  is,  and  ever  has  been,  some  diversity  in  the  exer-    Art,  I. 
cise  of  it.    But  in  this  respect  the  mode  of  exercising  it  in  the  \^*y\J 
go-.  L-rumciit  of  the  United  States  is,  and  long  has  bcpn  imitat- 
ed by  a  majority  of  the  individual  States  ;  that  is,  the  House 
of  Representatives,  the  popular  branch  in  the  legislature,  has 
been  and  is  the  grand  inquest  to  make  the  impeachment,  and 
the  Senate  01  senatorial  branch  is,  and  has  been  the  tribunal 
to  try  it  ;  varying,  however,  some  in  the  detail,  though  not  in 
substance.    In  the  constitution  of  New  Hampshire  this  provis- 
ion is  well  and  fully  expressed  ;  and  it  will  be  enough  to 
recite  this  to  shew  the  provision,  in  substance,  in  each  State 
constitution,  which  has  thus  adopted  the  same  mode  nearly, 
that  is,  such  house  to  impeach  and  such  senate  to  try  and 
decide. 

§  4.  Part  2  of  this  constitution  provides,  that  "  the  House  Constitution 
of  Representatives  shall  be  the  grand  inquest  of  the  State,  and  ?|  Newhi 
all  impeachments  made  by  them  shall  be  heard  and  tried  by  amps  **' 
the  Senate."  And  "  the  Senate  shall  be  a  court  with  full 
power  and  authority  to  try  and  determine  all  impeachments 
made  by  the  House  of  Representatives  against  any  officer  or 
officers  of  the  State,  for  bribery,  corruption,  mal-practice,  or 
maladministration  in  office  ;  with  full  power  to  issue  summons 
or  compulsory  process,  for  conveying  witnesses  before  them. 
But  previous  to  the  trial  of  any  such  impeachment,  the  mem- 
bers of  the  Senate  shall  respectively  be  sworn  truly  and  im- 
partially to  try  and  determine  the  charge  in  question,  accord- 
ing to  evidence.  And  every  officer  impeached  for  bribery, 
corruption,  mal-practice,  or  maladministration  in  office,  shall 
be  served  with  an  attested  copy  of  the  impeachment,  and 
order  of  Senate  thereon,  with  such  citation  as  the  Senate  may 
direct,  setting  forth  the  time  and  place  of  their  sitting  to  try 
the  impeachment ;  which  service  shall  be  made  by  the  sheriff, 
or  such  other  sworn  officer  as  the  Senate  may  appoint,  at  least 
fourteen  days  before  the  time  of  trial ;  and  such  citation  being 
duly  served  and  returned,  the  Senate  may  proceed  in  the 
hearing  of  die  impeachment,  giving  the  person  impeached  (if 
he  shall  appear)  full  liberty  of  producing  witnesses  and  proofs, 
and  of  making  his  defence  by  himself  and  counsel,  and  may 
also,  upon  his  refusing  or  neglecting  to  appear,  hear  the  proofs 
in  support  of  the  impeachment,  and  render  judgment  thereon, 
his  non-appearance  notwithstanding  ;  and  such  judgment  shall 
have  the  same  force  and  effect  as  if  the  person  impeached 
bad  appeared  and  pleaded  in  the  trial.  Their  judgment,  how- 
ever, shall  not  extend  further  than  removal  from  office,  dis- 
qualification to  hold  or  enjoy  any  place  of  honour,  trust,  or 
profit,  under  the  state  5  but  the  party  so  convicted  shall  never- 
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Ch.  222.  theless  be  liable  to  indictment,  trial,  judgment,  and  pun- 
ArU  1.    ishment  according  to  the  laws  of  the  land."    "  Whenever  die 

v^"v^^>  governor  shall  be  impeached,  the  Chief  Justice  of  the  Supreme 
Judicial  Court  shall,  during  the  trial,  preside  in  the  Senate, 
but  have  no  vote  therein." 

These  articles  in  the  New  Hampshire  constitution  were  sub- 
stantially taken  from  the  Federal  constitution,  as  well  as  those 
generally  in  the  State  constitutions,  adopted  since  that  was. 
And  the  said  articles  in  the  constitution  of  the  United  States, 
were  adopted  from  the  constitution  of  Massachusetts.  Each 
State  that  has  established  the  prosecution  by  impeachment,  has 
made  the  popular  branch  in  the  legislature  the' grand  inquest 
to  impeach  officers  for  corruption,  and  mal-administration  in 
office,  even  Virginia.  But  this  State,  in  her  constitution,  has 
provided,  that  such  impeachment  shall  be  prosecuted  by  the 
Attorney  General,  or  such  other  person  or  persons  as  the 
House  may  appoint  in  the  General  Court,  according  to  the 
laws  of  the  land  ;  if  found  guilty,  to  be  disabled  to  hold  any 
office  under  government,  or  be  removed  from  such  office  pro 
tempore,  or  subjected  to  such  pains  and  penalties  as  the  laws 
shall  direct.  And  if  any  of  the  judges  of  the  General  Court, 
on  good  grounds,  (to  be  judged  of  by  the  House  of  Dele- 
gates,) be  accused  of  any  of  the  said  crimes  or  offences,  such 
House  may,  in  like  manner,  impeach  the  judge  or  judges  so 
accused,  to  be  prosecuted  in  the  Court  of  Appeals,  to  be  pun- 
ished in  the  same  manner. 

The  constitution  of  North  Carolina  provides,  that  the  Gov- 
ernor, and  other  officers,  offending  against  the  State,  by  vio- 
lating any  part  of  the  constitution,  mal-administration,  or  cor- 
ruption, may  be  prosecuted  on  the  impeachment  of  the  Gen- 

Mnryland      eral  Assembly,  or  presentment  of  the  grand  jury  of  any  court 

Constitution.  0f  SUpreme  jurisdiction  in  this  State.  In  Maryland  misbe- 
haviour in  office  is  indictable. 

§  5.  On  the  whole,  with  a  very  few  exceptions,  the  princi- 
ples and  modes  of  impeachments,  adopted  in  the  constitution 
of  the  United  States,  have  been  adopted  in  all  the  individual 
States  ;  and  in  many  cases  on  much  consideration  and  expe- 
rience. 

§  6.  There  have  been  many  impeachments  upon  these  con- 
Hunt's  case  st*tut,Pna^  provisions  in  the  several  States.  In  Massachusetts, 
in  1794,  William  Hunt,  a  justice  of  the  peace,  was  impeach- 
ed by  the  House  of  Representatives,  before  the  Senate,  for 
mal-practice  in  his  office  of  such  justice,  among  other  things, 
because  he  acted  as  counsel  for  the  pit ,  and  filled  out  his  writ 
for  him  in  an  action,  which  he  heard  and  tried  as  such  jus- 
tice ;  and  for  this,  and  other  acts  of  mal-practice  in  office, 
there  was  judgment  of  removal  from  it,  and  of  disqualification. 


Digitized  by  Google 


IMPEACHMENTS.  353 

$  7.  Some  years  before,  (about  1788,)  sberiff  Greenleaf  Ch.  222. 
was  impeached  by  the  same  House  of  Representatives,  and  iu    Art,  2. 
the  same  manner,  for  mal-practice  in  the  office  of  sheriff.  s-^v-**^ 

Art.  2.  §  1.  But  the  great  and  important  case  of  impeach-  Impeach- 
ment was  that  of  Judge  Chase,  a  judge  of  the  Supreme  Court  J^J^base 
of  the  United  States,  by  the  House  of  Representatives  in  a^iTibos'*' 
Congress,  before  the  Senate.    In  this  every  principle  and  u.  state* c. 
matter  of  form  were  well  attended  to  and  considered.  Among  ^JJ^1 
the  counsel  and  judges  there  were  some  of  the  first  lawyers 
of  the  country.    And  in  a  full  examination  of  this  case,  oc- 
cupying, as  reported,  above  five  hundred  common  pages,  we 
find  many  very  material  points  stated  as  to  treason  aad  libels, 
the  power  of  juries  as  to  deciding  the  law  in  criminal  cases, 
and  as  to  the  admission  of  evidence,  &c.    It  will  be  my  object 
in  this,  and  several  following  articles,  to  state  these  points, 
and  the  material  matters  appertaining  to  them.    They  are  the 
more  valuable  as  they  are  purely  American.     In  this  case 
several  judicial  decisions,  of  value  and  importance,  will  be 
found,  as  in  the  cases  of  Vigol,  Mitchell,  Fries,  &c.  &tc.  But 
the  usef  il  matter  in  this  case  is  not  generally  to  be  collected 
from  direct  decisions,  but  from  the  admissions  of  the  parties, 
and  their  eminent  counsel,  and  by  inference  from  the  decisions 
of  the  Senate  on  the  eight  articles  of  impeachment. 

$  2.  The  impeachment  against  Judge  Chase  was  for  high  impeach- 
crimes  and  misdemeanors.  The  substance  of  which  was  :  menu 
Art.  1  charged,  ttiat  he  "  on  the  trial  of  John  Fries,  charged 
with  high  treason,  before  the  Circuit  Court  of  the  United 
States,  held  for  the  district  of  Pennsylvania,  in  the  city  of 
Philadelphia,  during  the  months  of  April  and  May/'  1S00, 
*'  whereat  the  said  Samuel  Chase  presided,  did,  in  his  judicial 
capacity,  conduct  himself  in  a  manner  highly  arbitrary,  op- 
pressive, and  unjust,  viz  :  1.  In  delivering  an  opinion  in  writ- 
ing, on  the  question  of  law,  on  the  construction  of  which  the 
defence  of  the  accused  materially  depended,  intending  to  pre- 
judice the  minds  of  the  jury  against  the  case  of  the  said  John 
Fries,  the  prisoner,  before  counsel  had  been  heard  in  his  de- 
fence :"  2.  "  In  restricting  the  counsel  for  the  said  Fries 
from  recurring  to  such  English  authorities  as  they  believed 
apposite,  or  from  citing  certain  statutes  of  the  United  States, 
which  they  deemed  illustrative  of  the  positions  upon  which 
they  intended  to  rest  the  defence  of  their  client." 

$  3.  3d.  "  In  debarring  the  prisoner  from  his  constitutional 
privilege  of  addressing  the  jury,  (through  his  counsel,)  on 
the  law  as  well  as  on  the  fact,  which  was  to  determine  his 
guilt,  or  his  innocence,  and  at  the  same  time  endeavouring  to 
wrest  from  the  jury  their  indisputable  right  to  hear  arguments, 
and  to  determine  upon  the  question  of  law,  as  well  as  the 

vol.  vii.  45 
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222.  question  of  fact,  involved  in  the  verdict  which  they  were  re- 
.  2.    quired  to  give." 

✓^-^  §  4.  Art.  2  charged,  that  be,  at  a  Circuit  Court,  held  at 
Richmond  in  May,  1800,  Sec.  whereat  he  presided,  and  "before 
which  a  certain  James  Thompson  Callender  was  arraigned, 
for  a  libel  on  John  Adams,  then  president  of  the  United 
States,  the  said  Samuel  Chase,  with  intent  to  oppress,  and 
procure  the  conviction  of  the  said  Callender,  did  overrule  the 
objections  of  John  Basset,  one  of  the  jury,  who  wished  to  be 
excused  from  serving  on  the  said  trial,  because  he  had  made 
up  his  mind  as  to  the  publication,  from  which  the  words  charg- 
ed to  be  libellous  in  the  indictment  were  extracted  ;  and  the 
said  Basset  was  sworn  accordingly,  and  did  serve  on  the  jury, 
by  whose  verdict  the  prisoner  was  subsequently  convicted." 

$  5.  Art.  3,  in  the  impeachment,  charged,  "  that  with  in- 
tent to  oppress,  and  procure  the  conviction  of,  the  prisoner, 
the  evidence  of  John  Taylor,  a  material  witness  on  behalf  of 
the  aforesaid  Callender.  was  not  permitted,  by  the  said  Samuel 
Chase,  to  be  given  in,  on  pretence  that  the  said  witness  could 
not  prove  the  truth  of  the  whole  of  one  of  the  charges  con- 
tained in  the  indictment,  although  the  said  charge  embraced 
more  than  one  fact." 

§  6.  Art.  4,  in  the  impeachment,  charged,  "  that  the  con- 
duct of  the  said  Samuel  Chase  was  marked,  during  the  whole 
course  of  the  said  trial,  by  manifest  injustice,  partiality,  and  in- 
temperance, viz  :  1 .  In  compelling  the  prisoner's  counsel  to 
reduce  to  writing,  and  submit  to  the  inspection  of  the  court, 
for  their  admission  or  rejection,  all  questions  which  the  said 
counsel  meant  to  propound  to  the  above  named  John  Taylor, 
the  witness." 

§7.  2d.  "In  refusing  to  postpone  the  trial,  although  an  af- 
fidavit was  regularly  filed,  stating  the  absence  of  material  wit- 
nesses on  behalf  of  the  accused  ;  and  although  it  was  mani- 
fest, that,  with  the  utmost  diligence,  the  attendance  of  such 
witnesses  could  not  have  been  procured  at  that  term." 

^  8.  3d.  "  In  the  use  of  unusual,  rude,  and  contemptuous 
expressions,  towards  the  prisoner's  counsel ;  and  in  falsely  in- 
sinuating that  they  wished  to  excite  the  public  fears  and  in- 
dignation, and  to  produce  that  insubordination  to  law,  to 
which  the  conduct  of  the  judge  did,  at  the  same  time,  mani- 
festly tend." 

§  9.  4th.  In  repeated  vexatious  interruptions  of  the  said 
counsel,  on  the  part  of  the  said  judge,  which  at  length  induced 
them  to  abandon  their  cause  and  their  client,  who  was  there- 
upon convicted,  and  condemned  to  fine  and  imprisonment." 

^  10.  5th.  "  In  an  indecent  solicitude,  manifested  by  the 
said  Samuel  Chase,  for  the  conviction  of  the  accused,  unbe- 
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coming  even  a  public  prosecutor,  but  highly  disgraceful  to  the  Ch.  222. 
character  of  a  judge,  as  it  was  subversive  of  justice."  Art.  2. 

§  11.  Art.  5,  in  the  impeachment,  charged,  that  "  whereas  v^-v^^ 
it  is  provided  by  the  act  of  Congress,  passed"  September  24, 
1789,  "  entitled,  an  act  to  establish  the  judicial  courts  of  the 
United  States,  that  for  any  crime  or  offence  against  the  United 
States,  the  offender  may  be  arrested,  imprisoned,  or  bailed, 
agreeably  to  the  usual  mode  of  process  in  the  State  in  which 
such  offender  may  be  found  ;  and  whereas  it  is  provided,  by 
the  laws  of  Virginia,  that  upon  presentment  by  any  grand  jury 
of  an  offence  not  capital,  the  court  shall  order  the  clerk  to 
issue  a  summons  against  the  person  or  persons  offending,  to 
appear  and  answer  such  presentment  at  the  next  court ;  yet 
the  said  Samuel  Chase  did,  at  the  court  aforesaid,  award  a 
capias  against  the  body  of  the  said  James  Thompson  Calen- 
der, indicted  for  an  offence  not  capital,  whereupon  the  said 
Callender  was  arrested,  and  committed  to  close  custody,  con- 
trary to  the  law  in  that  case  made  and  provided." 

§  12.  Art.  6,  in  the  impeachment,  charged,  that,  "  and 
whereas  it  is  provided,  by  the  24th  section  of  the  act  aforesaid, 
entitled,  an  act  to  establish  the  judicial  courts  of  the  United 
States,  that  the  laws  of  the  several  States,  except  where  the 
constitution,  treaties,  or  statutes,  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  the  rules  of 
decisions  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply ;  and  whereas,  by  the  laws 
of  Virginia,  it  is  provided,  in  all  cases,  not  capital,  the  offen- 
der shall  not  be  held  to  answer  any  presentment  of  a  grand 
jury,  until  the  court  next  succeeding  that  during  which  such 
presentment  shall  be  made,  yet  the  said  Samuel  Chase,  with 
intent  to  oppress  and  procure  the  conviction  of  the  said  James 
Thompson  Callender,  did,  at  the  court  aforesaid,  rule  and  ad- 
judge the  said  Callender  to  trial  during  the  term  at  which  he, 
the  said  Callender,  was  presented  and  indicted,  contrary  to  law 
in  that  case  made  and  provided." 

$  13.  Art.  7,  in  the  impeachment,  charged,  that  at  the  Cir- 
cuit Court  &tc.  for  the  district  of  Delaware,  held  at  Newcas- 
tle, in  June  1800,  whereat  he  presided,  he  "  disregarding  the 
duties  of  his  office,  did  descend  from  the  dignity  of  a  judge, 
and  stoop  to  the  level  of  an  informer,  by  refusing  to  discharge 
the  grand  jury,  although  intreated  by  several  of  the  said  jury 
so  to  do,  and  after  the  said  grand  jury  had  regularly  declared, 
through  their  foreman,  that  they  had  found  no  bills  of  indict- 
ment, nor  had  any  presentments  to  make,  by  observing  to  the 
said  grand  jury,  that  he,  the  said  Samuel  Chase,  understood 
that  a  highly  seditious  temper  had  manifested  itself  in  the 
State  of  Delaware,  among  a  certain  class  of  people,  particu- 
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Ch.  222.  larly  in  Newcastle  county,  and  more  especially  in  the  town  of 
Art.  2.    Wilmington,  where  lived  a  most  seditious  printer,  unrestrained 

K^Y^j  by  any  principle  of  virtue,  and  regardless  of  social  order  ;  that 

the  name  of  this  printer  was  ,  but  checking  himself,  as  if 

sensible  of  the  indecorum  which  he  was  committing,  added, 
that  it  might  be  assuming  too  much  to  mention  the  name  of 
this  printer,  but  it  becomes  your  duty,  gentlemen,  to  inquire 
diligently  into  this  matter  ;  or  words  to  that  effect ;  and  that 
with  intention  to  procure  the  prosecution  of  the  printer,  in 
question,  the  said  Samuel  Chase  did,  moreover,  authoritatively 
enjoin  on  the  district  attorney  of  the  United  States,  the  neces- 
sity of  procuring  a  file  of  the  papers  to  which  he  alluded, 
(and  which  were  understood  to  be  those  published  under  the 
title  of  Mirror  of  the  Times  and  General  Advertiser,)  and  by 
a  strict  examination  of  them  to  find  some  passage  which  might 
furnish  the  groundwork  of  a  prosecution  against  the  printer 
of  the  said  paper  ;  thereby  degrading  his  high  judicial  func- 
tions, and  tending  to  impair  the  public  confidence  in,  and  res- 
pect for.  the  tribunals  of  justice,  so  essential  to  the  general 
welfare." 

$  14.  Art.  8,  in  the  impeachment,  charged,  that  "  whereas 
a  mutual  respect  and  confidence  between  the  government  of 
the  United  Suites  and  those  of  the  individual  States,  and  be- 
tween the  people  and  those  governments  respectively,  are 
highly  conducive  to  that  public  harmony,  without  which  there 
can  be  no  public  happiness,  yet  the  said  Samuel  Chase,  dis- 
regarding the  duties  and  dignity  of  his  judicial  character,  did, 
at  th«  Circuit  Court  for  the  district  of  Maryland,  held  at  Bal- 
timore, in  the  month  of  May  1803,  pervert  his  official  right 
and  duty,  to  address  the  grand  jury  then  and  there  assembled, 
on  the  matters  coming  within  the  province  of  the  said  jury, 
for  the  purpose  of  delivering  to  the  said  grand  jury  an  intem- 
perate and  inflammatory  political  harangue,  with  intent  to  ex- 
cite the  fears  and  resentment  of  the  said  grand  jury,  and  of  • 
the  good  people  of  Maryland  against  their  State  government 
and  constitution  ;  a  conduct  hichly  censurable  in  any,  but  pe- 
culiarly indecent  and  unbecoming  in  a  judge  of  the  Supreme 
Court  of  the  United  States ;  and  moreover,  that  the  said  Sam- 
uel Chase,  then  and  there,  under  a  pretence  of  exercising  his 
judicial  richt  to  address  the  said  grand  jury,  as  aforesaid,  did, 
in  a  manner  highly  unwarrantable,  to  excite  the  odium  of  the 
said  grand  jury,  and  of  the  good  people  of  Maryland,  against 
the  government  of  the  United  States,  by  delivering  opinions, 
which, — even  if  the  judicial  authority  were  competent  to  their 
expression  on  a  suitable  occasion,  in  a  proper  manner, — were 
at  that  time,  and  as  delivered  by  him,  highly  indecent,  extra- 
judicial, and  tending  to  prostitute  the  high  judicial  character 


Digitized  by  Google 


IMPEACHMENTS.  357 

with  which  he  was  invested,  to  the  low  purpose  of  an  elec-  Ch.  222. 
tionecring  partisan."  Art.  3. 

$  15.  The  House  of  Representatives  reserved  liberty  to  v^*v^^ 
exhibit  any  further  articles  or  other  accusation,  or  impeach- 
ment, against  him  ;  also  to  reply  to  his  answers,  and  of  offer- 
ing proof,  &c.  and  demanded  he  be  put  to  answer  to  said 
crimes  and  misdemeanors,  "  and  that  such  proceedings,  ex- 
aminations, trials,  and  judgments,  may  be  thereupon  had  and 
given  as  are  agreeable  tu  law  and  justice." 

Perhaps  there  never  wns  an  impeachment  which  involved 
more  matter,  and  more  doubtful  matter,  than  "this  did,  espe- 
cially the  7th  and  8th  articles,  being  thus,  in  mnny  parts  of  it 
of  a  vague  and  doubtful  character,  the  very  words  used  in 
this  impeachment  became  material ;  hence  it  become  neces- 
•ary  generally  to  state  the  charges  verbatim,  in  order  to  give 
a  fair  and  correct  idea  of  them. 

Art.  3.  §  1.  The  written  answer  of  Judge  Chase,  espe- 
cially to  these  charges,  is  well  calculated  to  place  them  in 
a  true  point  of  view,  and  contains  much  valuable  law  on  ma- 
ny important  points  in  American  jurisprudence.  I  shall  there- 
fore  extract  largely  from  this  answer ;  and  as  to  the  most  ma- 
terial points  resulting  therefrom,  add  some  observations  and 
authorities  This  answer  was  filed  "  in  the  Senate  of  the 
United  States,  sitting  as  a  High  Court  of  Impeachment,"  Feb- 
ruary 4,  1805. 

§  2.  "  The  United  States  v.  Samuel  Chase."  His  plea 
stated,  he  carne  in  his  proper  person  into  the  said  court,  and 
44  protesting  that  there  is  no  high  crime  or  misdemeanor  par- 
ticularly alleged  in  the  said  articles  of  impeachment,  to  which 
he  is,  or  can  be,  bound  by  law  to  make  answer,  and  saving  to 
himself  now,  and  at  all  times  hereafter,  all  benefits  of  excep- 
tions to  the  insufficiency  of  the  said  articles,  and  each  of  them, 
and  to  the  defects  therein  appearing  in  point  of  law,  or  other- 
wise ;  and  protesting  also  that  he  ought  not  to  be  injured  in 
any  manner,  by  any  words,  or  by  any  want  of  form  in  his  an- 
swer, he  submits  the  following  facts,  and  observations,  by  way 
of  answer  to  the  said  articles."  He  then  cited  the  first  article 
in  said  impeachment,  also  the  three  specific  charges  of  mis- 
conduct, contained  in  it.  As  to  these  three,  he  admitted  the 
holding  of  the  court ;  that  Fries  was  brought  to  trial  in  it,  on 
an  indictment  for  treason  against  the  United  States  ;  that  he 
was  duly  commissioned  as  a  judge  &c,  presided  &c,  and 
was  assisted  by  Richard  Peters,  district  judge,  &c.  As  to 
the  opinion  given  in  writing,  mentioned  in  said  first  specific 
charge,  Judge  Chase  cited  the  constitution  of  the  United 
States,  section  3,  declaring  that  41  treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in  ad- 
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Ch.  222.  hering  to  their  enemies,  giving  them  aid  and  comfort:'*  also 
Art,  4.    cited  acts  of  Congress  of  March  3,  1791,  and  of  May  8, 

v^^v^^  1792,  laying  a  duty  on  spirits  distilled  within  the  United  States, 
and  on  stills,  and  decisions  thereon  in  the  cases  of  Vigol  and 
Mitchell,  to  shew  that  it  is  treason  to  obstruct,  with  force  and 
violence,  the  execution  of  a  particular  law  of  the  United 
States,  of  a  public  nature. 

VigoPscaw.  %  3.  In  1794,  an  insurrection  took  place  in  the  four  Wes- 
tern counties  of  Pennsylvania,  to  prevent  by  force  tiie  execu- 
tion of  those  two  acts,  and  in  April,  1795,  at  a  Circuit  Court 
held  in  Philadelphia,  by  Judges  Patterson  and  Peters,  Vigol 
was,  for  being  concerned  in  that  insurrection,  indicted  for  trea- 
son of  levying  war  against  the  United  States,  by  resisting  and 
preventing  by  force  the  execution  of  said  acts,  and  was  con- 
victed, and  sentenced  to  death,  and  pardoned.  In  this  case 
VigoFs  counsel  was  William  Lewis,  Esq.  (now  one  of  Fries' 
counsel ;)  but  he  did  not  take  the  exception,  nor  raise  the 
question  of  law,  "  whether  resisting,  and  preventing  by  armed 
force,  the  execution  of  a  particular  law  of  the  United  Slates, 
be  a  levying  war  against  the  United  States,"  according  to  the 
true  meaning  of  the  constitution ;  though  a  decision  in  the 
negative  of  this  question  must  have  acquitted  the  prisoner. 

Mitchell's  \  4.  But  in  this  case  of  Mitchell,  indicted  for  the  same  of- 
fence,  this  question  was  made,  and  argued  on  his  part  by  bis 
counsel,  Lewis,  &c.  And  the  court  decided,  "  that  to  resist, 
or  prevent,  by  armed  force,  the  execution  of  a  particular  law 
of  the  United  States,  is  a  levying  of  war  against  the  United 
States,  and  consequently  is  treason  within  the  true  meaning 
of  the  constitution."  This  decision  became  a  precedent  not 
suddenly  to  be  departed  from ;  and  so  a  reason  for  viewing 
the  law  settled. 

Art.  4.  §  1.  Judge  Chase  then  cited  the  act  of  Congress 
of  July  9,  179S,  providing  for  a  valuation  of  lands  &c. ;  also 
the  act  of  July  4,  1798,  laying  a  direct  tax  ;  and  stated,  that 
in  February  and  March,  1799,  an  insurrection  took  place  in 
the  counties  of  Bucks  and  Northampton,  in  Pennsylvania,  to 
prevent  by  force  the  execution  of  these  acts,  and  particularly 

Fries'  case,  the  valuation  act.  Fries  was  arrested  and  committed  as  one 
of  the  ringleaders  of  this  insurrection  ;  and  at  a  Circuit  Court 
held  in  Philadelphia,  in  April,  1799,  was  brought  to  trial  on 
an  indictment  for  treason,  by  levying  war  against  the  United 
States,  before  Iredell  and  Peters,  judges,  and  Lewis  and  Dal- 
las were  his  counsel ;  they  fiuding  the  facts  alleged  were  fully 
proved,  rested  Fries'  defence  on  a  question  of  law.  Decided 
as  above,  in  the  cases  of  Vigol  and  Mitchell.  They  contend- 
ed, that  to  resist  by  force  of  arms  a  particular  law  of  the 
United  States,  though  a  public  one,  did  not  amount  to  levying 
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war  against  tbe  United  States,  within  the  true  meaning  of  the  Ch.  222. 
constitution ;  hence  it  is  not  treason,  but  only  a  riot.    After    Art.  4. 
a  very  full  discussion,  tbe  court  decided,  as  in  Mitchell's  case,  s^w^ 
"  that  to  resist  or  prevent,  by  force,  the  execution  of  a  par- 
ticular law  of  the  United  States,  did  amount  to  levying  war 
against  them,"  and  so  was  treason.   As  in  this  case  the  facts 
were  proved  as  laid,  and  a  law  question  arose  thereon,  as  to 
what  was  levying  war,  it  may  be  useful  to  notice  these  facts, 
which  amounted  to  treason  by  levying  war.    The  indictment 
against  Fries  charged  as  in  the  subjoined  note.* 

$  2.  This  indictment  was  found  April  16,  1800,  and  on  it  *ej?\rj^ 
be,  Fries,  was  arraigned,  and  found  guilty  of  treason.  And  on 
this  former  indictment  a  new  trial  was  granted,  solely  on  the 
ground  that  one  of  the  jurors  of  the  petit  jury,  after  he  was 

*  "  The  grand  inquest  of  the  United  States  of  America,  in  and  for  Pennsyl-  Indictment 
vania  District,  upon  their  respective  oaths  and  affirmations,  do  present,  that  against  Fries, 

John  Fries,  late  of  fee.  owing  allegiance  to  the  United  States  of  Ame-  April,  1800. 

rica,  wickedly  devising  and  intending  the  peace  and  tranquillity  of  tbe 
said  United  States  to  disturb,  and  to  prevent  the  execution  of  the  lows 
thereof  within  the  same  ;  to  wit,  a  law  of  tbe  United  States,  entitled,  "  an 
act  to  provide  for  the  valuation  of  lands  fee.,  and  also  a  law  of  tbe  said  United 
States,  entitled,  an  act  fc>  lay  and  collect  a  direct  tax  within  tbe  United 
States,  on  the  seventh  day  of  March,"  1799,  "  in  the  county  of  Northamp- 
ton, in  tbe  State  and  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  wickedly  and  traitorously  did  intend  to  levy  war  against  the  United 
States,  within  the  same,  and  to  fulfil  and  bring  to  effect  the  said  traitorous 
intention  of  him  the  said  John  Fries,  he  the  said  John  Fries,  afterwards, 
that  is  to  say,  on  the  said  seventh  day  of  March,  in  the  year  be.  in  the  said 
State,  district,  and  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
with  a  great  multitude  of  persons,  whose  names  are  to  the  said  grand  in* 
quest  unknown,  a  great  number,  to  wit,  to  tbe  number  of  one  hundred 
persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner,  that  is  to 
•ay,  with  guns,  swords,  and  other  warlike  weapons,  as  well  offensive  as 
defensive,  oeing  then  and  there  unlawfully  and  traitorously  assembled,  did 
traitorously  assemble  and  combine  against  the  said  United  States,  and  then 
and  there  with  force  and  arms,  wickedly  and  traitorously,  and  with  the 
wicked  and  traitorous  intention  to  oppose  and  prevent,  by  means  of  intimi- 
dation and  violence,  the  execution  of  the  said  laws  of  the  said  United  States, 
within  the  same,  did  array  and  dispose  themselves  in  a  warlike  and  hostile 
manner,  against  the  said  United  States,  and  then  and  there,  with  force  and 
arms,  in  pursuance  of  such  their  traitorous  intention,  he  the  said  John  Fries, 
with  the  said  persons,  so  as  aforesaid  traitorously  assembled,  armed  and 
arrayed  in  manner  aforesaid,  wickedly  and  traitorously  did  levy  war  against 
the  said  United  States  "  There  was  a  second  count,  stating  Fries  and  tbe 
others  opposed  the.  marshal  of  the  United  Stases  in  and  for  said  district,  in 
the  execution  of  his  duty  and  office  be.  There  was  »lso  a  third  count,  for 
rtscuing  persona  in  his  custody  be.  "  And  so  the  grand  inquest  aforesaid, 
upon  their  respective  oaths  and  affirmations  aforesaid,  do  say.  tiutt  the  said 
John  Fries,  as  much  as  in  him  lay,  did  then  and  there,  in  pursuance  and  in 
execution  of  the  said  wicked  and  traitorous  combination  and  intention, 
wickedly  and  traitorously,  by  means  of  force  and  intimidation,  prevent  the 
execution  of  the  said  law  of  the  said  United  Slates,  entitled,  an  net  to  pro- 
vide for  the  valuation  of  lands  and  dwelling  houses,  and  the  enumeration  of 
slaves  within  the  United  States,  and  the  said  law  of  the  said  United  States, 
entitled,  an  act  to  lay  and  collect  u  direct  lax  within  the  United  States,  in  the 
State  and  district  aforesaid,  contrary  to  the  duty  of  his  said  allegiance,  against 
the  constitution,  peace,  and  dignity  of  the  said  United  States,  and  also 
against  the  form  of  tbe  act  of  Congress  of  the  United  States,  in  such  case 
made  and  provided."  Signed,  William  Ra\vle;  attorney  of  the  United  States 
for  tbe  Pennsylvania  District. 
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Cr.  222.  Summoned,  but  before  be  was  sworn  on  the  trial,  "had  made 
Art.  4.    some  declaration  unfavourable  to  the  prisoner." 

s«^"v^/  §  3.  The  Circuit  Court  sat  in  Philadelphia  in  April  and 
May,  1800,  held  by  judges  Chase  and  Peters,  and  on  the 
said  indictment  Fries  was  arraigned  the  day  it  was  found, 
and  pleaded  not  guilty ;  his  counsel,  said  Lewis  and  Dallas. 

Art  »,  opin-  °P*n*°n  °f      court  excepted  to.   The  court,  it  seems, 

ion  of  the     on  fully  examining  this  indictment,  found  the  question  of  law 

trMsouta  ar'sm£  on  tne  same  as  mat  a^ove  decided  in  the  cases  of 
■nd  rieht  of  Mitchell  and  Fries,  his  first  trial.  And  the  judges  now,  Chase 
thp  court  to  and  Peters,  satisfied  with  it,  and  holding  themselves  bound  by 
Swde  lt>  as  sount^»  a"d  conformable  to  the  decisions  in  England, 
since  the  revolution  of  1688,  judge  Chase  drew  up  the  opinion 
in  writing,  stated  in  the  first  specified  charge,  art.  1,  in  his 
Fiwt  speci-  impeachment.  This  opinion  judge  Peters  approved.  The 
fied  charge  in  opinion  is  material,  and  was  thus  in  substance.  "The  consti- 
the  impeach-  tutional  definition  of  treason  is  a  question  of  law.  Every 
proposition  in  any  statute,  clear  or  obscure,  is  a  question  of 
law.  What  is  the  meaning  of  a  statute,  and  if  the  case  comes 
within  it,  is  a  question  of  law,  and  not  of  fact."  "  The  ques- 
tion in  an  indictment  for  levying  war  against,  (or  adhering  to 
the  enemies  of)  the  United  States,  is  whether  the  facts  stated 
do  not  amount  to  levying  war."  '*  It  is  the  duty  of  the  court 
in  this,  and  in  all  criminal  cases,  to  state  to  the  jury  their  opinion 
of  the  law,  arising  on  the  facts  ;  but  the  jury  are  to  decide  in 
the  present  and  in  all  criminal  cases  both  the  law  and  the 
facts,  on  their  consideration  of  the  whole  case."  "  Any  in- 
surrection or  rising  of  any  body  of  people  within  the  United 
States,  to  attain  or  effect,  by  force  or  violence,  any  object  of 
a  great  public  nature,  or  of  a  public  and  general  (or  national) 
concern,  is  a  levying  war  against  the  United  States,  within 
the  contemplation  and  construction  of  the  constitution  of  the 
United  States  "  "  That  any  such  insurrection  or  rising  to 
resist  or  prevent,  by  force  or  violence,  the  execution  of  any 
statute  of  the  United  States,  for  levying  or  collecting  taxes, 
duties,  imposts,  or  excises,  or  for  any  other  purpose,  (un- 
der any  pretence,  as  that  the  statute  was  unequal,  burthen- 
some,  oppressive,  or  unconstitutional,)  is  a  levying  war  against 
the  United  States,  within  the  constitution  ;"  and  because  tl'is 
has  a  direct  tendency  to  dissolve  all  the  bonds  of  society,  and 
to  destroy  all  order,  and  all  laws,  and  also  all  security  for  the 
lives,  liberties,  and  property  of  the  citizens  of  the  United 
States.  "  Military  weapons,  (as  guns,  swords,  &ic.)  are  not 
necessary  to  make  such  insurrection  or  rising,  amount  to  levy- 
ing war  :  because  numbers  may  supply  the  want  of  military 
weapons ;  and  other  instruments  may  effect  the  intended  mis- 
chief. The  legal  guilt  of  levying  war  may  be  incurred  with- 
out the  use  of  military  weapons  or  military  array."    «'  Th© 
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assembling  of  bodies  of  men,  armed  and  arrayed  in  a  warlike  Ch.  222. 
manner,  for  purposes  only  of  a  private  nature,  is  not  tresison,  Art,  5. 
although  the  judges  and  peace  officers  should  be  insulted  and  *^*v^^ 
resisted  ;  or  even  great  outrages  committed  to  the  persons 
and  property  of  our  citizens."  "  The  true  criterion  to  deter- 
mine whether  acts  committed  are  treason  or  a  less  offence,  (as 
a  riot,)  is  the  quo  animo  the  people  did  assemble.  When  the 
intention  is  universal  or  general,  as  to  effect  some  object  of  a 
general  public  nature,  it  will  be  treason,"  not  a  riot.  "  If  a 
body  of  people  conspire,  and  meditate  an  insurrection  to  resist 
or  oppose  the  execution  of  a  statute  of  the  United  States  by 
force,  they  are  only  guilty  of  a  high  misdemeanor ;  but  if 
they  proceed  to  carry  such  intention  into  execution  by  force, 
they  are  guilty  of  the  treason  of  levying  war  ;  and  the  quantum 
of  the  force  employed,  neither  lessens  nor  increases  the  crime,— 
w  hether  by  one  hundred  or  one  thousand  persons,  is  wholly 
immaterial."  "  A  combination  or  a  conspiracy  to  levy  war 
against  the  United  States,  is  not  treason,  unless  combined 
with  an  attempt  to  carry  such  combination  or  conspiracy  into 
execution  ;  some  actual  force  or  violence  must  be  used  in 
in  pursuance  of  such  design  to  levy  war ;  but  it  is  altogether 
immaterial  whether  the  force  used  is  sufficient  to  effectuate 
the  object,  any  force  collected  with  tbe  intention,  will  consti- 
tute the  crime,  of  levying  war." 

It  does  not  appear  that  any  exception  was  taken  to  these 
opinions,  as  to  their  legality  or  correctness ;  but  to  the  time 
of  delivering  them,  that  is,  before  the  prisoner's  counsel  was 
heard  on  the  question  of  law  in  his  defence. 

<j  2.  To  this  charge  Judge  Chase  answered,  that  he  thought 
it  best  to  communicate  this  opinion  to  Fries'  counsel :  1.  As 
the  court  considered  itself  bound  by  the  above  decisions, 
and  especially  that  in  Fries'  first  trial,  being  in  the  same  case, 
no  new  evidence  was  expected,  and  if  any  should  be  offered, 
it  would  render  this  opinion  inapplicable  ; — thought  it  was 
rendering  Fries'  counsel  a  service  to  apprize  them  before- 
hand of  the  court's  opinion,  to  warn  them  in  time  of  the  ne- 
cessity of  '*  new  testimony,  which  might  vary  the  case,  and 
take  it  out  of  the  authority  of  former  decisions  :"  2.  To  save 
time,  as  there  were  above  a  hundred  civil  actions  on  the 
court's  docket :  3.  The  court  being  bound  by  said  former 
decisions,  could  not  **  alter  its  opinion  in  consequence  of  any 
argument ;"  as  it  was  the  duly  of  the  court  to  charge  the  jury 
on  the  law,  this  opinion  at  some  period  must  be  made  known 
to  the  jury  by  the  court,  "  before  they  found  their  verdict ;"  and 
merely  intimating  it  to  the  counsel  before  the  trial,  could  make 
no  material  difference,  though  in  the  hearing  of  those  who 
might  be  afterwards  sworn  on  the  jury.    Lastly,  it  was  tbe 

vol.  vn.  46 
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Ch.  2{22.  duty  of  the  court  to  guard  the  jury  against  erroneous  iropres* 
Art.  6.    sious  respecting  the  laws  of  the  land,  knowing  it  is  their 
v-^v^^-^  "  right  in  criminal  cases  to  give  a  general  verdict  of  acquittal, 
which  cannot  be  set  aside  on  account  of  its  being  contrary  to 
law,  and  that  hence  results  the  power  of  juries  to  decide  on 
the  laws  as  well  as  the  facts  in  all  criminal  cases knowing 
also,  "  that  in  the  exercise  of  this  power  it  is  the  duty  of  the 
jury  to  govern  themselves  by  the  laws  of  the  land,  over  which 
they  have  no  dispensing  power  ;  and  their  right  to  expect  and 
receive  from  our  court  all  the  assistance  which  it  can  give  for 
rightly  understanding  the  law  ;"  and  it  is  the  sacred  duty  of 
the  judges  to  give  this  assistance.    The  court  further  went  on 
the  ground,  "  that  as  the  Federal  legislature  had  the  power  to 
make,  alter,  or  repeal  laws,  so  the  judiciary  only  had  the 
power,  and  it  was  their  duty,  to  declare,  expound,  and  inter- 
pret the  constitution  and  laws  of  the  United  States."    And  it 
seems  the  court  did  not  deem  it  material  in  what  stage  of  a 
cause  the  court  intimated  an  opinion  as  to  the  law,  which 
opinion  must  necessarily  be  declared  to  the  jury  and  parties 
in  some  stage  of  it.    Accordingly  the  court  directed  their 
clerk  before  the  trial  came  on  to  make  out  three  copies  of  the 
said  opinion,  one  for  the  prisoner's  counsel,  one  for  the  dis- 
trict attorney,  "  and  one  to  the  petit  jury  after  they  should 
have  been  impannelled,  and  heard  the  indictment  read  to  them 
by  the  clerk,  and  after  the  district  attorney  should  have  stated 
to  them  the  law  on  the  overt  acts  alleged  in  the  indictment." 
From  this  it  is  to  be  inferred  the  court  intended  this  opinion 
should  be  delivered  to  the  jury  before  they  heard  the  evi- 
dence and  arguments.    If  this  opinion  was  correct,  or  really 
believed  to  be  so  by  the  court,  there  could  not  possibly  be 
but  one  question  as  to  the  time  of  giving  it,  that  is,  did  Judge 
Chase  deliver  it  with  fair  and  honest,  or  with  corrupt  views, 
with  a  view  to  a  fair  and  legal  trial,  or  to  oppress  and  convict 
Fries.    This  was  a  question  of  evidence  before  the  Senate, 
depending  on  a  mass  of  loose  evidence  too  voluminous  to  be 
attended  to  here.    It  may,  however,  generally  be  observed, 
that  though  Judge  Chase  in  all  the  cases  charged  in  the  im- 
peachment was  certainly  too  unguarded,  too  sudden,  too  face- 
tious, too  witty  and  sarcastical.  yet  it  is  very  difficult  to  discern 
the  proof  of  corruption  in  the  case. 
Second  spe-   -  Art.  6.  Second  specified  charge  accused  the  respondent 
cified  ch.a.rSe  with  <:  restricting  the  counsel  for  the  said  Fries  from  recurring 
authorities.    to  suc^1  English  authorities  as  they  believed  apposite,  or  from 
citing  certain  statutes  of  the  United  States,"  they  deemed  use- 
ful &c.  This  charge  also  involved  much  important  law.  Judge 
Chase  admitted  he  did  express  it  as  his  opinion  to  the  counsel 
for  the  prisocer,  "  that  the  decisions  in  England  in  cases  of 
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indictments  for  treason  at  common  law,  against  the  person  of  Ch.  222. 
the  king,  ought  not  to  be  read  to  the  jury,  on  trials  for  treason    Art.  7. 
under  the  constitution  and  statutes  of  the  United  States."  But  v^^-w 
that  he  offered  to  admit  to  be  so  read  any  decisions  on  cases  of 
treason  in  the  courts  in  England  since  the  revolution  of  1 688, 
for  the  purpose  of  shewing  what  acts  have  been  considered  by 
those  courts,  as  a  constructive  levying  of  war  against  the  king 
of  that  country  in  his  legal  capacity,  but  not  against  his  person  ; 
because  levying  war  against  his  government  was  of  the  same 
nature  as  levying  war  against  the  government  of  the  United 
States.    But  that  such  decisions  nevertheless  were  not  to  be 
considered  as  authorities  binding  on  the  courts  and  juries  of 
this  country,  but  merely  in  the  light  of  opinions  entitled  to 
great  respect,  as  having  been  delivered  after  full  consideration, 
by  men  of  great  legal  learning  and  ability.   These  opinions  as 
to  the  weight  and  application  of  English  treason  decisions 
here,  are  certainly  those  of  every  sound  American  lawyer ;  still 
however,  this  restriction  was  exceptionable  for  a  plain  reason, 
the  respondent  admitted  English  treason  cases  since  1 688.  This 
was  correct  if  those  cases  were  not  at  all  governed  by  those 
decided  before  1688.    But  this  is  not  the  fact.    In  England 
treason  cases  decided  since  1688,  have  ever  been  governed 
in  some  measure  by  those  decided  before  ;  because  English 
judges  and  lawyers  in  modern  trials  of  treason,  invariably  cite 
decisions  in  treason  cases  made  anciently  and  before  1688, 
and  as  good  authorities,  then  treason  decisions  in  England 
since  that  period  are  in  some  good  measure  the  same  as  those 
made  before  it,  and  of  course  partaking  more  of  a  star  cham- 
ber character,  than  treason  cases  decided  in  America.  This 
character  is  unfavourable  to  the  accused,  as  English  treason 
cases  lean  against  him,  and  in  favour  of  the  king,  especially 
where  the  treason  has  concerned  his  person.    The  district 
attorney  would  naturally  read  English  cases  against  Fries,  as 
authorities  more  full  against  him,  even  those  since  1688,  aud 
if  these  were  corrupted,  as  they  are  undoubtedly  by  prece- 
dents made  before  that  time,  it  seems  clearly  to  follow  that 
Fries'  counsel  should  have  been  permitted  to  shew  this ;  and 
to  this  purpose  to  read  the  ancient  cases  in  order  to  shew  their 
.vicious  character,  incorporated  in  a  degree  into  modern 
English  decisions  in  cases  of  treason,  in  order  to  reduce  to 
their  proper  weight  those  modern  English  cases,  the  district 
attorney  read  against  Fries ;  but  if  so,  still  this  might  well  be 
an  error  of  judgment,  and  not  impeachable  misbehaviour. 
Mere  error  of  opinion  is  not  corruption. 

Art.  7.  ^  1.  The  court  justly  claimed  a  right  to  decide  and  Court's  pow- 
direct,  what  evidence  is  proper  to  be  admitted  to  be  given  to  JJiJ^^JL 
the  jury,  for  the  establishment  of  any  matter  of  law  or  fact. 
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Ch.  222.  And  Judge  Chase  truly  contended,  that  he  wa9  not  bound  oo 
Art*  8.    this  impeachment  to  answer  for  the  correctness  of  the  princi- 

v^*v-^»  pies  he  adopted,  "  but  merely  for  the  correctness  of  his 
motives  in  delivering  them  that  a  different  rule  would  con- 
vert this  court  of  impeachment  into  a  court  of  appeals  to  try 
the  correctness  or  incorrectness  of  honest  decisions,  and  make 
the  upright  judge,  mistaking  the  law,  though  with  the  best  in- 
tentions, liable  to  be  impeached  and  removed  from  office. 
"  There  can  be  no  crime  without  criminal  intention,"  and  cor- 
rectness of  motives  ought  to  be  presumed  till  the  contrary  be 
proved.  But  he  admitted  an  important  principle  his  accusers 
contended  for,  that  is,  *'  that  cases  may  be  supposed,  of  an 
opinion  delivered  by  a  judge  so  palpably  erroneous,  unjust, 
and  oppressive,  as  to  preclude  the  possibility  of  its  having  pro- 
ceeded from  ignorance  or  mistake." 

^  2.  In  the  trial  of  Fries,  ii  is  to  be  observed,  the  court 
directed  the  jurors  to  be  asked,  "  whether  they  had  ever 
formed  or  delivered  an  opinion  as  to  his  guilt  or  innocence." 
But  in  Calender's  case  this  or  was  turned  into  and,  as  will  be 
noticed  in  another  place.  (He  peremptorily  challenged  thirty- 
five  jurors.)  After  the  evidence  was  adduced,  Judge  Chase 
charged  the  jury  as  usual,  and  stated  many  points  of  law  of 
the  first  importance  in  cases  of  treason.  He  repeated  most  of 
the  important  matters  contained  in  the  said  opinion,  above 
cited,  and  added  some  matters,  mostly  stated  Ch.  199,  bead 
of  treason.  But  one  matter  merits  notice  here  in  the  charge, 
the  jury  were  told  that  if  convinced,  "  that  the  real  object 
and  intent  of  the  people  assembled  at  Bethlehem,  was  of  a 
public  nature,  which  it  certainly  was, — if  they  assembled  with 
intent  to  prevent  the  execution  of  both  the  above  mentioned 
laws  of  Congress,  or  either  of  them, — it  must  then  be  proved 
to  your  satisfaction,  that  the  prisoner  at  the  bar  incited,  en- 
couraged, promoted,  or  assisted  in  the  insurrection  or  rising 
of  the  people  at  Bethlehem,  and  the  terror  they  carried  with 
them,  with  intent  to  oppose  and  prevent  by  means  of  intimida- 
tion and  violence  the  execution  of  both  of  the  above  mention- 
ed laws  of  Congress  or  cither  of  them,  and  that  some  force 
was  used  by  some  of  the  people  assembled  at  Bethlehem." 

ivnrVb*  f'  Art*  8*  ^  1 '  Juc,£e  Cnase  in  his  defence  under  the  first 
Actable  fcc"  article  °f  ^e  impeachment,  contended,  "  that  no  civil  officer 
of  the  United  States  can  be  impeached,  except  for  some 
offence  for  which  he  may  be  indicted  at  law,  and  that  no  evi- 
dence can  be  received  on  an  impeachment,  except  such  as  on 
an  indictment  at  law  for  the  same  offence  would  be  admissi- 
ble." This  ground  taken  by  the  respondent  occupied  a  large 
portion  of  the  arguments  on  both  sides ;  but  his  counsel  did  not 
insist  on  this  ground,  and  most  clearly  it  was  not  tenable.  It  was 
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agreed  on  all  hands,  that  he  was  charged  with  misdemeanor  Ch. 
in  office  ;  that  a  misdemeanor  in  office,  and  misbehaviour  in  Art,  9. 
office,  mean  the  same  thing,  and  that  this  was  a  criminal  pro-  v-^v-w 
secution.  Now,  though  it  is  clear  that  a  man  may  so  misde- 
mean  or  misbehave  in  office  as  often  to  be  guilty  of  an  indict- 
able offence,  and  he  may  often  so  misdemean  or  misbehave 
in  office  as  not  to  be  guilty  of  an  indictable  offence,  yet  be 
impeachable  and  removable  for  his  misconduct  in  office  ;  to 
this  purpose  many  cases  were  stated  by  the  managers.  One, 
suppose  the  President  of  the  United  States  were  to  attempt 
to  influence  the  votes  of  members  of  Congress  upon  a  particu- 
lar question,  and  should  promise  them  offices,  he  would  be  im- 
peachable clearly,  but  surely  not  indictable  ; — another,  "  ha- 
bitual drunkenness  in  a  judge  is  not  an  indictable  offence  but 
the  Senate  removed  from  office  Judge  Pickering  for  this 
offence,  on  an  impeachment  ; — and  another,  the  President  of 
the  United  States  has  power  to  keep  in  his  possession  all  laws 
which  are  presented  to  him  for  bis  signature  for  ten  days ; 
suppose  at  a  session  constitutionally  ending  the  3d  of  March, 
he  should  under  this  power  keep  a  large  number  of  laws  or 
bills,  and  return  them  to  Congress  on  that  day  within  twenty 
minutes  of  its  dissolution,  with  his  objections  in  writing  to  each 
of  them,  so  that  it  would  be  impossible  constitutionally  to  act 
upon  them  at  such  session,  surely  he  would  be  impeachable 
for  such  misconduct  in  office,  but  not  indictable. 

Art.  9.  But  the  counsel  of  Judge  Chase  contended  for  an-  MU»t  it  to  be 
other  principle  not  so  clear ;  that  is,  that  the  offence  to  be  im-  impeachable, 

peachable  must  be  an  offence  against  some  known  law.  They  be  °ffence 
■  .  •     i     «  i  i  HCRitm  some 

argued,  that  this  prosecution  by  impeachment  clearly  supposed  known  law, 

an  offence  committed  of  which  the  accused  may  be  convicted, 
and  that  a  man  cannot  be  convicted  of  an  offence,  unless  he 
infringes  some  known  law ;  but  they  did  not  point  out  what 
they  meant  by  some  known  law,  whether  constitutional  or 
statute  law,  or  law  founded  in  decided  cases  applying,  or  the 
law  of  reason  fcc.  where  one's  actions  may  be  adjudged  to  be 
offences  or  misconduct,  or  misbehaviour,  or  bad  behaviour  in 
opposition  to  good  behaviour  in  office,  though  against  no  con- 
stitution, statute,  or  adjudged  case  ;  but  actions  of  a  new  des- 
cription never  before  put  on  trial,  yet  so  clearly  in  violation 
of  the  law  of  reason  as  to  be  beyond  all  doubt  misbehaviour 
in  office,  as  the  case  of  the  President's  so  keeping  laws  cited 
above,  a  case  that  may  happen,  though  it  never  has  as  yet 
happened.  Much  time  was  spent,  if  not  wasted,  on  both  sides 
in  the  arguments  for  the  waut  of  a  better  definition  of  what 
was  intended  by  some  known  law.  Many  judges  and  others 
in  the  United  States  hold  their  offices  during  good  behaviour, 
or  so  long  as  they  behave  or  conduct  well  in  their  offices. 


Digitized  by  Google 


366  CRIMINAL  CASES. 

Now  what  is  good  behaviour  in  office  is  certainly  a  very  gen- 
eral and  indefinite  question,  not  defined  by  a  statute,  constitu- 
tion, or  adjudged  cases,  nor  can  it  be  in  the  nature  of  things ; 
but  what  is  good  behaviour  or  not  in  office  must  ever  essen- 
tially depend  on  the  actions  of  the  officer,  and  circumstances 
of  the  particular  case,  too  numerous  and  various  to  be  reduced 
within  any  known  law  in  the  proper  sense  of  the  expression. 
Opposite  to  good  behaviour,  is  bad  behaviour,  misconduct, 
misbehaviour,  or  mal-administration  in  office,  equally  uncertain 
and  indefinite  in  the  nature  of  things,  as  good  behaviour,  and 
as  incapable  of  being  defined  by  any  statute  or  adjudged  cases ; 
because  this  misbehaviour  may  be  so  infinitely  various  even  in 
a  single  case.  A  judge,  for  instance,  where  there  is  no 
Mattite  forbidding  him  to  advise  either  party  in  a  suit  before 
him,  does  however,  directly  or  indirectly,  in  a  greater  or  less 
degree,  by  words,  or  hints,  or  actions,  advise  one  party  in 
the  opinion  of  some,  now  what  judicial  decision  can  be  made, 
or  law  enacted,  that  can  possibly  serve  as  a  rule  in  all  cases  of 
the  one  description.  The  question  of  fact,  does  he  advise 
one  party  or  not,  may  be  extremely  doubtful  in  hundreds  of 
instances.  And  if  proved  he  does  advise  one  party,  yet  this 
advice  may  be  so  very  triffling  &c.  as  to  leave  a  question,  if 
impeachable  or  not ;  and  though  impeachable  in  some  cases, 
yet  clearly  it  may  not  be  indictable,  and  not  in  violation  of 
some  known  law  in  the  proper  sense  of  the  expression.  Or  the 
misbehaviour  may  not  be  indictable,  and  yet  against  some 
known  law.  As  where  the  officer  takes  more  fees  than  the 
law  allows,  and  that  gives  an  action  of  debt  only  for  his  taking 
such  fees ;  here  he  violates  a  known  law,  yet  is  not  indict- 
able. 

Plea  to  the       To  the  first  article  of  impeachment  the  plea  was  :  u  And  the 
first  article  of  sajd  Samuel  Chase  for  plea  to  the  said  first  article  of  impeach- 
mcuUic       ment  saith,  that  he  is  not  guilty  of  any  high  crime  or  misde- 
meanor, as  in  and  by  the  said  first  article  is  alleged  ;  and  this 
he  prays  may  be  inquired  of  by  this  honorable  court,  in  such 
manner  as  law  and  justice  shall  seem  to  them  to  require." — 
Just  such  a  plea  Judge  Chase  pleaded  to  each  of  the  said 
eight  articles  in  the  impeachment  against  him.    On  this  first 
article  votes  of  the  Senators  were  1G  guilty,  18  not  guilty. 
Art.  2d  of  the     This  article  charged  as  above,  that  the  respondent  with 
meoT'cal-    *ntent  to  °PPress  Callender,  and  procure  his  conviction,  im- 
lender's  case,  properly  kept  John  Basset  on  the  jury  &c.     In  answer 
as  to  Basset,  to  this  article  Judge  Chase  admitted  he  held  the  court  at 
Richmond  in  May,  1800;  but  in  his  defence  cited  the  sedi- 
tion act  passed  May  4,  1798,  which  enacted,  "  that  if  any 
10-        person  shall  write,  print,  utter,  or  publish,  or  shall  knowingly 
and  wittingly  assist  and  aid  in  writing,  printing,  uttering,  and 
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publishing  any  false,  scandalous  and  malicious  writing  or  writ-  Ch.  222. 
ings,  against  the  President  of  the  United  States,  with  intent    Art.  9. 
to  defame,  or  to  bring  him  into  contempt  or  disrepute,  such  s^*v-^^ 
person  being  so  thereof  convicted,  shall  be  punished  by  a  fine" 
not  exceeding  $2000,  and  be  imprisoned  not  above  two 
years  ;  and  the  accused  may  give  the  truth  and  the  special 
matter  in  evidence,  "  and  the  jury  shall  have  the  right  to  de- 
termine the  law  and  the  fact  under  the  direction  of  the  court 
as  in  other  cases."    He  also  stated,  the  indictment  for  a  sedi-  agajnst  cai- 
tious  libel  found  against  Callender,  alleging  that  he  "  being  a  lender  on  the 
person  of  a  wicked,  depraved,  evil  disposed,  disquiet,  and  Sedlllon  act- 
turbulent  mind  and  disposition,  and  falsely  and  maliciously  Decided  - 
designing  and  intending  to  defame  the  President  of  the  United  Cranch,  32, 
States,  and  to  bring  him  into  contempt  and  disrepute,  and  to  »»»«  United 
excite  the  hatred  of  the  good  people  of  the  United  States  hiveno^o^ 
against  him,  on  the  first  day  of  February,"  1800,  "  and  of  the  mon  law  ju- 
independence,  &c.  in  the  Virginia  district  aforesaid,  and  within  [jj"};1^"*"  85 
the  jurisdiction  of  this  honourable  court,  did  wickedly  and  against  the 
maliciously  write,  print,  utter,  and  publish  a  false,  scandalous  United  States 
and  malicious  writing  against  the  said  President  of  the  United  g°vernment- 
States,  of  the  tenor  and  effect  following,  that  is  to  say,"  "  The 
reign  of  Mr.  Adams,  (meaning  John  Adams  Esq.,  President 
of  the  United  States)  has  been  one  continued  tempest  of 
malignant  passions ;  as  president,  he  (meaning  the  said  Presi- 
dent of  the  United  States)  has  never  opened  his  (meaning 
the  said  President  of  the  United  States)  lips,  or  lifted  his  (the 
said  president  meaning)  pen,  without  threatening  and  scold- 
ing.   The  grand  object  of  his  (meaning  the  said  President  of 
the  United  States)  administration  has  been  to  exasperate  the 
rage  of  contending  parties,  to  calumniate  and  destroy  every  man 
who  differed  from  his  opinions.    Mr.  Adams  (meaning  the 
President  of  the  United  States)  has  laboured  and  with  melan- 
choly success  to  break  up  the  bonds  of  social  affection,  and 
under  the  ruins  of  confidence  and  friendship,  to  extinguish  the 
only  gleam  of  happiness  that  glimmers  through  the  dark  and 
despicable  farce  of  life."    And  also,  the  following  false,  scan- 
dalous, and  malicious  words,  that  is  to  say,  "  The  contriver  of 
this  peace  had  been  suddenly  converted,  as  he  said,  to  the 
presidential  (meaning  the  said  President  of  the  United  States) 
system,  that  is,  to  a  French  war,  an  American  navy,  a  large 
standing  army,  an  additional  load  of  taxes,  and  all  the  other 
symptoms  and  consequences  of  debt  and  despotism."  And 
after  these  two  sets  of  words  this  indictment  contained  in  like 
manner  eighteen  other  sets  of  words,  extracted  from  a  book 
Callender  wrote,  called  The  Prospect  before  Us,  some  of 
which  will  be  noticed  as  questions  arise  as  to  them. 

$  2.  To  this  indictment  Callender  pleaded  not  guilty,  his 
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Ch.  222.  counsel,  Messrs.  Nicholas,  Hays,  and  Wirt ;  judges,  said  Chase 
Art.  9.    and  Cyrus  Griffin,  district  judge  of  Virginia  district.  The 

^^•y^^  jurors  were  called,  and  severally  asked  on  oath,  44  whether 
they  had  formed  and  delivered  any  opinion  respecting  the 
subject  matter  then  to  be  tried,  or  concerning  the  charges 
contained  in  the  indictment."  They  answered  in  the  negative. 
And  when  sworn  in  chief  to  try  the  issue,  John  Basset,  one  of 
the  juror     jurors,  after  answering  in  the  negative,  as  above,  expressed 
his  wish  to  be  excused  from  serving  on  the  trial,  because  he 
had  made  up  his  mind,  or  had  formed  his  opinion,  "  that  the 
publication  called  The  Prospect  before  Us,"  from  which  the 
words  charged  in  the  indictment  as  libellous  were  said  to  be 
extracted,  but  which  he  had  never  seen,  according  to  the  rep- 
resentation of  it  which  he  had  received,  was  within  the  sedi- 
tion law  ;  but  the  court  directed  him  to  be  sworn  in  chief  on 
the  jury.    This  conduct  in  Judge  Chase  gave  rise  to  the  sec* 
ond  article  in  the  impeachment.    To  this  be  answered,  that 
Judge  Griffin  concurred  in  this  act,  and  that  the  opinion  that 
Basset  ought  to  serve  was  legal  and  correct,  and  denied  he 
acted  under  the  influence  of  any  4t  spirit  of  persecution  and 
injustice,"  or  with  any  14  intent  to  oppress  and  procure  the 
conviction  of  the  prisoner."    He  urged  that  the  Senate  could 
not  inquire  into  the  correctness  of  this  opinion  any  further  than 
to  find  with  what  motives  he  delivered  it,  as  it  could  not  be  a 
question  before  the  Senate,  whether  this  opinion  was  right  or 
not,  if  he  delivered  it  honestly.    He  then  stated  his  reasons, 
however,  for  keeping  Basset  on  the  petit  jury, — as,  that  jurors 
ought  not  to  be  allowed  to  avail  themselves  of  light  excuses 
&c, — as,  that  the  true  criterion  is, 44  that  the  juror  stands  indif- 
ferent between  the  government  and  persons  accused  as  to  the 
matter  in  issue  on  the  indictment."    He  contended  that  this 
indifference  is  always  to  be  presumed,  unless  the  contrary 
appear,  and  this  may  be  shewn  by  the  juror,  or  by  the  pris- 
oner by  way  of  challenge,  or  in  other  ways.    But  to  shew  a 
juror  is  not  indifferent  between  the  accuser  and  accused  "  as 
to  the  matter  in  issue,"  "  it  is  not  sufficient  to  prove  that  ho 
has  expressed  a  general  opinion,  that  such  an  offence  as  that 
charged  by  the  indictment  ought  to  be  punished      "  or  that 
the  party  accused,  if  guilty  of  the  offence  charged  against 
him,  ought  to  be  punished  ;"  "or  that  a  book,  for  the  printing 
and  publishing  of  which  the  party  is  indicted,  comes  within 
the  law  on  which  the  indictment  is  founded."   "  All  these  are 
general  expressions  of  opinion  as  to  the  criminality  of  an  act 
of  which  the  party  is  accused,  and  of  which  he  may  be  guilty, 
not  declarations  of  an  opinion  that  he  actually  is  guilty  of  the 
offence  with  which  he  stands  charged."   44  It  is  impossible  for 
any  man  in  society  to  avoid  having,  and  extremely  difficult 
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for  him  to  avoid  expressing  an  opinion  as  to  the  criminality  or  Ch.  222. 
innocence  of  those  acts,  which  lor  the  most  part  are  the  sub-  Art.  11. 
jects  of  indictments  for  offences  of  a  public  nature  ;  such  as  \^*\*kJ 
treason,  sedition,  and  libels  against  the  government.  Such 
acts  always  engage  public  attention  and  become  the  subject 
of  public  conversation  ;  and  if  to  have  formed  or  expressed  an 
opinion,  as  to  the  general  nature  of  those  acts  wtre  a  suffi- 
cient ground  of  challenge  to  a  juror  when  alleged  against  him, 
or  excuse  from  serving  when  alleged  by  himself,  it  would  be 
in  the  power  of  almost  every  offender  to  prevent  a  jury  from 
being  impannelled  to  try  him,  and  of  almost  every  man  to 
exempt  himself  from  the  unpleasant  task  of  serving  on  such 
juries."  The  greater  the  offence  the  more  these  general 
opinions  and  expressions  will  exist.  This  reasoning  peculiarly 
applies  to  the  present  case.  The  Prospect  before  Us  excited 
general  disgust  &c.  Hence  almost  every  man  fit  to  serve  on  a 
jury  had  formed  this  general  opinion.  Basset  had  expressed 
no  opinion ;  he  had  formed  none  as  to  the  book ;  "  he  had 
never  seen  The  Prospect  it  fore  Us  ;"  he  had  formed  no  opin- 
ion as  to  Calender's  guilt  or  innocence,  "  which  depended 
on  four  facts  wholly  distinct  from  the  opinion  which  he  had 
formed  :  I .  Whether  the  contents  of  the  book  were  such  as 
had  been  represented  to  him  (Basset:)  2.  Whether  they 
should  on  the  trial  be  proved  to  be  true  :  3.  Whether  the 
party  accused  was  really  the  author  or  publisher  of  the  book  : 
and  4.  Whether  he  wrote  or  published  it  with  intent  to  defame 
the  president,  or  to  bring  him  into  contempt  or  disrepute,  or 
to  excite  against  him  the  hatred  of  the  good  people  of  the 
Uuited  States.1'  "  On  all  these  questions  the  mind  of  the 
juror  was  perfectly  at  lame,  notwithstanding  the  opinion  he 
had  formed;"  and  on  these  the* issue  depended.  Hence, 
Basset  was  indifferent  as  to  "  the  matter  in  issue  in  the  legal 
and  proper  sense,  and  in  the  only  sense  in  which  such  indif- 
ference can  ever  exist."  Basset  on  oath  said  he  had  formed 
no  opinion. 

Art.  II.   As  to  the  matter  in  issue. 

§  1.  The  respondent  urged  that  these  reasons  were  valid, 
but  if  not,  and  the  decision  incorrect,  can  the  reasons,  he 
asked,  "  be  considered  as  so  clearly  and  flagrantly  incorrect, 
as  to  justify  a  conclusion  that  they  were  adopted  by  th'i3  res- 
pondent through  improper  motives  ?"  "  Are  not  these  reasons 
sufficiently  strong,  or  sufficiently  plausible,  to  justify  a  candid 
and  liberal  mind  in  believing,  that  a  judge  might  honestly  have 
regarded  them  as  valid  ?"  And  it  seems  the  majority  of  the 
senate  thought  so,  as  twenty- four  held  he  was  not  guilty  of 
this  second  charge,  and  ten  only  of  the  members  thought  him 
guilty. 

vol.  vii.  47 
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Ch.  222.  $  2.  This  third  article  relates  to  the  rejection  of  Colonel 
Art.li,  John  Taylor  as  a  witness,  with  intent  to  oppress  Callender 
^^*v^^  &tc.    To  this,  Judge  Chase  answered  in  a  way  that  involved 

of  !m  pach*  some  ver^  mce  9uest*ons  °f  ^aw  as  to  tne  admission  or  rejec- 
mentfTay-    *'on  °^  testimony.    He  said  the  indictment  against  Callender 
lor'scasc,as  consisted  of  two  distinct  counts,  "each  of  which  contained 
of  evidence"  twenty  distinct  and  independent  charges,  or  sets  of  words, 
art.  11.     '  Each  of  those  sets  of  words  were  charged  as  a  libel  against 
John  Adams,  as  President  of  the  United  States ;  and  the 
twelfth  charge  embraced  the  following  words,"  "  He,  (meaning 
President  Adams,)  was  a  professed  aristocrat ;  he  proved 
faithful  and  serviceable  to  the  British  interest."  "  The  defence 
set  up  was  confined  to  this  charge,  and  was  rested  upon  the 
truth  of  the  words."    "  To  the  other  nineteen  charges  no 
defence  was  attempted  or  spoken  of,  except  such  as  might 
arise  from  the  supposed  unconstitutionality  of  the  sedition  law;" 
which,  if  solid,  applied  to  the  twelfth  charge,  as  well  as  to  the 
other  nineteen.    Taylor  was  offered  to  prove  this  twelfth 
charge.  Callender  must  have  been  convicted,  unless  he  made 
a  good  defence  against  every  charge  ;  and  if  acquitted  on  the 
twelfth  charge,  he  must  have  been  convicted  on  the  other 
nineteen,  if  the  act  was  constitutional,  "  against  which  no  de- 
fence was  offered."    The  words  in  this  twelfth  charge  consti- 
tute "  one  entire  offence,"  "  one  entire  charge,"  to  "  be  taken 
together,  in  order  to  explain  and  support  each  other."    "  No 
words  are  indictable  as  libellous,  except  such  as  expressly  or 
by  plain  implication,  charge  the  person  against  whom  they 
are  published,  with  some  offence,  either  legal  or  moral."  "  To 
be  an  aristocrat,  is  uot  in  itself  an  offence,  either  legal  or  moral, 
even  if  it  were  a  charge  susceptible  of  proof;  neither  was  it  an 
offence,  legal  or  moral,  for  Mr.  Adams  to  be  faithful  and 
serviceable  to  the  British  interest,  unless  he  thereby  betrayed 
or  endangered  the  interest  of  his  own  country ;  which  does 
not  necessarily  follow,  and  is  not  directly  alleged  in  the  publi- 
cation. These  two  phrases,  therefore,  taken  separately,  charge 
Mr.  Adams  with  no  offence  of  any  kind,"  "  and  consequently 
could  not  be  indictable  as  libellous ;  but  taken  together,  they 
convey  the  implication  that  Mr.  Adams,  being  an  aristocrat, 
that  is,  an  enemy  to  the  republican  government  of  his  own 
country,  had  subserved  the  British  interest  against  the  interest 
of  his  own  country ;  which  would,  in  his  situation,  have  been 
an  offence,  both  legal  and  moral ;  to  charge  him  with  it  was 
therefore  libellous."    [This  is  a  very  obscure  inference.] 
Admitting,  therefore,  said  Judge  Chase,  "  these  two  phrases 
to  constitute  one  distinct  charge,  and  one  entire  offence,  this 
respondent  considers  it,  and  states  it  to  be  laid,  that  no 
justification,  which  went  to  part  only  of  the  offence,  could  be 
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received.  Tbe  plea  of  justification  must  always  answer  the  Ch. 
whole  charge,  or  it  is  bad  on  demurrer ;  for  this  plain  reason,  Art, 
that  the  object  of  the  plea  is  to  shew  the  party's  inno-  v^- 
cence ;  and  he  cannot  be  innocent,  if  the  accusation  against 
him  be  supported  in  part.  Where  the  matter  of  defence 
may  be  given  in  evidence,  without  being  formally  pleaded  ; 
tbe  same  rules  prevail.  The  defence  must  be  of  the  same 
nature,  and  equally  complete  in  one  case  as  in  the  other. 
The  only  difference  is  in  the  manner  of  bringing  it  forward. 
Evidence,  therefore,  which  goes  only  to  justify  the  charge  in 
part,  cannot  be  received.  It  is  not  indeed  necessary  that  the 
whole  of  the  evidence  should  be  given  by  one  witness ;  the 
justification  may  consist  of  several  facts,  some  of  which  ma/ 
be  proved  by  one  person,  and  some  by  another ;  but  proof  in 
such  cases  must  be  offered  as  to  the  whole,  or  it  cannot  be 
received."  "  in  this  case  under  consideration,  no  proof  was 
offered  as  to  the  whole  matter  contained  in  the  twelfth  article. 
No  witness,  except  tbe  above  mentioned  John  Taylor,  was 
produced  or  mentioned.  When  a  witness  is  offeied  to  the 
court  and  jury,  it  is  the  right  and  duty  of  the  court  to  require 
a  statement  of  the  matters  intended  to  be  proved  by  him. 
This  is  the  invariable  practice  of  our  courts."  '*  From  the 
statement  by  the  traverser's  counsel  of  what  they  expected  to 
prove  by  the  said  witness,  it  appeared  that  his  testimony  could 
have  no  possible  application  to  any  part  of  the  indictment, 
except  the  twelfth  charge  above  mentioned,  and  but  a  very 
weak  and  imperfect  application  even  to  that  part."  The  court 
therefore  requested  the  questions  to  be  put  in  writing  &ic. 
All  this  reasoning  is  perhaps  correct,  with  two  exceptions. 
First,  said  practice.  It  is  conceived  the  practice  in  England, 
and  in  the  United  States  generally,  is  for  the  party  to  stale 
generally  what,  and  all  he  expects  to  prove,  before  he  adduces 
his  evidence,  but  not  what  he  expects  to  prove  by  each 
witness ;  but  the  court  will  suppose  the  party's  counsel  under- 
stands his  case,  and  that  the  testimony  of  each  witness,  and 
the  evidence  of  each  paper  &c.  will  be  a  part  of  the  general 
evidence,  so  stated  in  stating  what  he  expects  to  prove  ;  and  il 
any  improper  evidence  is  then  adduced,  the  court  will  reject 
it ;  but  never  if  pertinent  to  the  cause  in  trial,  though  variant 
from  what  was  so  generally  'stated  ;  for  surely  if  a  party's 
counsel  were  thus  generally  to  state  his  evidence,  and  that 
not  sufficient  fully  to  support  his  cause  or  defence,  but 
should  produce  in  the  trial  evidence  fully  sufficient  to  sup- 
port it,  the  court  would  admit  the  evidence  produced  :  2. 
There  was  a  fallacy  in  this  part  of  the  defence  not  readily 
seen.  Suppose  the  party  bound  by  rules  of  practice  to  state 
what  he  expects  to  prove  by  a  witness  he  produces  before 
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Ch.  222.  he  examines  him,  most  clearly  he  is  not  bound  to  sttfe 
Art.  1 1 .  particularly  thus  early,  what  he  expects  to  prove  by  each  of 

v^*v-^/  ten,  twenty,  or  fifty  other  witnesses  he  may  produce  after  the 
one  offered  for  immediate  examination ;  or  may  not  produce, 
as  his  cause  in  its  progress  may  or  may  not  require.  Yet  this 
part  of  Judge  Chase's  defence  clearly  implied  he  had  a  right 
to  reject  Taylor's  testimony,  going  to  prove  but  part  of  the 
twelfth  charge,  because  the  managers,  when  they  called  him, 
did  not  state  evidence  enough  to  come  after  his  to  prove  the 
rest  of  it,  and  so  evidence  to  prove  the  whole  of  it.  Nor  do 
I  see  the  need  of  this  part  of  the  defence,  for  when  the  ques- 
tions proposed  to  be  asked  Taylor  were  understood,  and  put 
in  writing,  a  thing  proper  enough  when  doubt  exists,  or  the 

Questions  to  first  decision  on  it  may  be  revised  in  a  higher  court,  it  was 

Taylor  re-  very  clear  the  questions  themselves  were  exceptionable  with- 
out reference  to  any  other  evidence.  The  first  question  was, 
"  Did  you  hear  Mr.  Adams  express  any  sentiments  favourable 
to  monarchy  or  aristocracy,  and  what  were  they  ?"  For  it  is 
impossible  to  see  how  this  question  had  any  tendency  to  prove 
the  said  twelfth  charge  was  a  libel  upon  the  President  of  the 
United  States,  or  not ;  also  to  admit  questions  so  extremely 
vague  and  indefinite  in  judicial  trials,  in  which  there  ought 
always  to  be  precision  and  certainty,  would  be  to  spin  them 
out  to  insufferable  length.  The  second  question  was,  "  Did 
you  ever  hear  Mr.  Adams,  while  Vice  President,  express  his 
disapprobation  of  the  funding  system  ?"  This  was  equally 
exceptionable  as  the  first  question,  for  what  possible  relation 
could  his  disapprobation  of  this  system  have  to  the  said  twelfth 
charge?  Suppose  Mr.  Adams,  many  years  before  Callenrier 
wrote  his  book,  disapproved  the  funding  system,  what  possible 
tendency  could  this  have  to  prove  he  was  an  aristocrat,  and 
favoured  the  British  interest ;  especially  as  the  American,  and 
every  kind  of  government  almost,  had  adopted  funding  sys- 
tems. And  if  he  disapproved  the  funding  system  when  Vice 
President,  and  it  was  in  the  progress  of  adoption,  he  might 
very  consistently  support  it  after  it  had  become  law,  and  was 
established.  But  if  inconsistent,  what  had  such  inconsistency 
to  do  with  proving  the  twelfth  charge  true  ;  that  is,  when  Presi- 
dent, he  was  an  aristocrat,  and  favourable  to  the  British  interest. 

The  third  question  was,  "  Do  you  know  whether  Mr. 
Adams  did  not,  in  the  year  1794,  vote  against  the  sequestra- 
tion of  British  debts,  and  also  against  the  bill  for  suspending 
intercourse  with  (ire.it  Britain  ?"  This  question  was  certainly 
as  exceptionable  as  either  of  the  others.  For  suppose  Mr. 
Adams  did  vote  against  both,  what  possible  tendency  could 
this  have  to  prove  the  truth  of  Callender's  charge,  that  the 
President  was  an  aristocrat,  and  favourable  to  the  British  in- 
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terest,  in  a  sense  to  be  criminal.    He  had  no  vote  against   Ch.  222. 
these  two  measures  but  where  the  senate  was  equally  divided  ;    Art,  12. 
measures  since  indirectly  acknowledged  to  be  foolish,  even  s-^v*^' 
by  many  of  those  who  advocated  them  at  former  periods. 
And  further,  these  votes  were  not  to  be  proved  by  parol  testi- 
mony.   Upon  this  third  article  in  the  impeachment,  the  votes 
of  the  senators  were  eighteen  guilty,  and  sixteen  not  guilty. 

Art.  12.  The  fourth  article  in  the  impeachment  alleged  Fourth  arti- 
Judge  Chuse,  during  Calender's  trial,  manifested  partiality  peaJhmrntlT" 
and  intemperance  in  the  five  particular  instances  stated.  First  several  mat- 
instance  in  compelling  Callender's  counsel  to  reduce  to  writing  te"- 
questions  to  a  witness  :  2.  Refusing  a  continuance  :  3.  Rude 
expressions  &c.  to  his  counsel :  4.  Vexationsly  interrupting 
them  :  and  5.  In  his  indecent  solicitude  to  convict  him.  On  this 
article  the  votes  were  the  same  as  on  the  third  article,  eighteen 
guilty,  and  sixteen  not  guilty.  It  will  be  observed,  that  all 
the  five  instances  or  sub-charges  were  embra<  ed  in  this  one 
vote,  and  therefore  eighteen  members  might  vote  against  the 
respondent,  some  on  one  sub-charge  and  some  on  another, 
and  yet  not  eighteen  have  been  against  him  on  any  one ;  we 
are  not  therefore  so  much  surprised  at  this  vote,  as  we  are  at 
the  loose  and  vague  character  of  these  five  charges,  and  the 
loose  and  vague  laws  cited  in  opposition  to  them.  These 
deserve  some  attention,  as  they  affect  other  and  numerous 
cases  as  well  as  this.  1.  Putting  the  questions  in  writing.  As 
the  court  always  hr.s  a  right  to  reject  or  admit  a  question  pro- 
posed to  a  witness,  it  follows  of  course  the  court  has  a  right 
to  deliberate  upon  it,  and  even  to  adjourn  for  the  purpose, 
anu  fully  to  understand  it,  and  often  how  is  this  to  be  done 
unless^he  questions  be  in  writing?  And  in  most  cases  if  the 
inferior  court,  as  this  was,  decides  erroneously,  their  decision 
is  revised  by  a  higher  court ;  how  is  this  ever  to  be  done 
properly,  unless  the  questions  be  in  writing  ?  And  it  is  not 
recollected  that  it  is  found  in  any  book,  that  this  right  has 
been  denied ;  it  is  true  it  may  be  abused  by  a  vexatious  use  of 
it,  but  this  does  not  appear  to  be  this  case.  2.  The  rcpon- 
dent  refused  a  continuance,  but  offered  a  delay  of  six  weeks. 
This  continuance  was  claimed  on  an  affidavit,  which  merits 
very  special  attention.  The  trial  of  an  offender  the  same 
term  an  indictment  is  found,  may  he  of  course.  The  affidavit 
filed  in  this  case  by  Callendcr  to  get  a  continuance  on  account 
of  absent  witnesses  and  books,  was  clearly  defective  ;  as  it 
did  not  state  that  he  had  not  been  able  to  have  them  in  time 
for  the  trial,  or  that  they  could  be  had  for  the  next  term  ; 
and  as  it  stated  no  particulars  as  to  books,  he  wished  to  ob- 
tain, where  they  were,  or  what  they  contained,  or  how  they 
would  apply  to  the  case ;  hence  the  affidavit  did  not  furnish 
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Ch.  222.  the  proper  facts  on  which  the  court  could  judge,  if  there 
Art.  13.  ought  to  be  a  continuance  or  not.  And  it  was  evident  the 
v^VX«/  witnesses  Callender  named,  as  he  stated  their  testimony,  could 
not  prove  any  of  his  charges  against  Mr.  Adams,  contained 
in  The  Prospect  before  Us,  and  in  the  indictment  against  him. 
William  Gardner  and  Tench  Coxe  were  to  prove  Mr.  Adams 
turned  them  out  of  office  for  their  political  opinions  or  con- 
duct. Judge  Bee  was  to  prove  Mr.  Adams,  in  1799,  advised 
the  delivery  of  Jonathan  Robbins  to  the  British  Consul. 
Timothy  Pickering  was  to  prove  Mr.  Adams  did  not  imme- 
diately send  some  foreign  despatches  to  Congress.  William 
B.  Giles  and  Stephen  T.  Mason  were  to  prove  that  Mr. 
Adams  had,  in  their  hearing,  uttered  some  opinions  favourable 
to  aristocracy  and  monarchy  ;  and  General  Blackburn  to  prove 
that  Mr.  Adams  avowed,  "  there  was  a  party  in  Virginia  that 
ought  to  be  humbled  in  dust  and  ashes,"  before  an  indignant 
people.  Other  parts  of  the  fourth  article  cannot  be  noticed 
here, — rude  conduct  to  counsel,  vexatious  interruptions  of 
them,  and  solicitude  to  convict. 
Fifth  article      Art.  13.   The  fifth  article  in  the  impeachment.    ^  1.  The 

PMchorant    -iudge  issued  a  MP*09 to  arrest  Callender  instead  of  a  summons, 
capius,  and'    And  it  is  said  by  the  laws  of  Virginia  the  process  ought  to 
not  summons,  have  been  a  summons  and  not  a  capias  ;  and  that  the  court 
was  bound  to  issue  it  by  the  laws  of  Virginia    This  is  a 
material  matter,  as  it  respects  the  Federal  process  generally, 
and  ought  to  be  considered. 
Act  of  Con-      §2.  By  this  act,  to  establish  the  judicial  courts  of  the 
£ie.s->,  Sept.    United!  States,  sect.  33,  it  is  enacted,  u  that  for  any  crime  or 
-a,  liSO.      offence  against  the  United  States,  the  offender  may  be  arrest- 
ed, imprisoned,  or  bailed,  agreeably  to  the  usual  mode  of 
process  in  the  State,  where  such  offender  may  be  found." 

^3.  And  the  law  of  Virginia  provided,  "  that  upon  present- 
ment by  any  grand  jury  of  an  offence  not  capital,  the  court  shall 
order  the  clerk  to  issue  a  summons  against  the  person  or  persons 
so  offending,  to  appear  and  answer  such  presentment  at  the  next 
court."  It  was  urged  by  the  managers,  that  the  said  act  of  Con- 
gress made  this  Virginia  statute  the  rule  of  proceeding,  and  that 
this  State  law  was  violated  by  issuing  a  capias  against  Callen- 
der, instead  of  a  summons.    The  date  of  this  law  was  not 
mentioned  in  the  impeachment.    And  it  was  said  by  Judge 
Chase,  that  this  was  a  material  omission  ;  for  this  act  of  Con- 
gress could  not  be  construed  to  respect  State  laws  enacted  after 
that  act  was  passed.    This  point,  so  important,  has  never  been 
settled.    Though  it  may  be  reasonable  to  confine  this  act  of 
Congress  to  State  laws  in  force  when  it  was  passed,  yet  this 
construction  is  by  no  means  a  clear  one.    Suppose  a  State 
aw  then  in  force,  that  regulated  the  process,  which  since  has 
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been  altered  some,  by  an  additional  State  act ;  or  a  State  law  Ch.  222. 
then  in  force  to  such"  purpose,  has  since  been  repealed,  and  Art,  14. 
a  new  one  passed,  varying  the  form  of  process  some,  what  is  v^"v^^ 
the  effect  ?  It  is  a  question  at  least  so  doubtful,  as  to  justify 
us  in  saying,  it  is  best  to  leave  the  construction  to  future 
judicial  decisions.  On  examination,  it  appeared  this  law  of 
Virginia  was  passed  November  13,  1792,  above  three  years 
after  this  act  of  Congress  was  passed.  But  in  citing  the  Vir- 
ginia law  it  was  said,  strictly  there  was  another  more  material 
oversight.  Its  title  is,  "  an  act  directing  the  method  of  pro- 
ceeding against  free  persons,  charged  with  certain  crimes  &c." 
and  enacts  as  above,  but  adds,  or  14  other  proper  process 
these  words,  or  other  proper  process,  were  omitted  in  the  im- 
peachment. Therefore  Judge  Chase  cpnte/ided  tbat  these  words 
left  44  it  perfectly  in  the  discretion  of  the  court  what  process 
shall  issue,  provided  it  be  such  as  was  proper  for  bringing  the 
offender  to  answer  to  the  presentment."  Then  if  this  Virginia 
Jaw  applied,  he  urged,  it  did  not  order  a  summons  to  be  issued, 
but  left  the  process  in  the  discretion  of  the  court, — and  this 
seems  clear.  He  further  urged,  that  a  capias  was  the  proper 
process  to  be  issued  in  all  cases  of  high  offences,  though  not 
capital,  as  after  presentment  made  him,  meaning  indictment 
found,  a  summons  would  be  only  notice  to  the  offender  to 
make  his  escape  ;  and  some  cases  were  cited  in  the  practice 
of  Virginia  to  justify  this  construction.  And  it  seems  difficult 
to  find  any  other  on  the  sound  principles  of  law.  But  in  the 
third  place  it  was  denied,  and  with  reason,  that  this  State  law 
was  the  rule  of  process  in  this  case,  because  by  the  same  act 
of  Congress  of  September  24,  1789,  sect.  14,  the  courts  , 
of  the  United  States  have  44  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law  ;"  consequently  the  Circuit  Court  had  power 
to  issue  a  capiat  against  Callender  on  the  presentment,  if 
this  Virginia  law  did  not  govern  the  case,  and  restrain  this 
Federal  power ;  and  the  respondent  contended  it  did  not,  and 
hence  he  decided  this  matter  correctly.  And  it  seems  the 
Senate  was  of  this  opinion,  as  it  acquitted  him  unanimously  on 
this  article ;  but  on  which  of  these  grounds  does  not  appear ; 
it  might  on  each  and  all  of  them. 

Art.  14.    Sixth  article  of  the  impeachment  was  in  fact  Article  6th 
the  same  as  a  part  of  the  fourth      was  for  a  refusal  to  con-  J^Jjjjj^ 
tinue  ihe  cause,  with  an  intent  to  oppress  &c.    This  charge  trial  first"  ' 
also  is  important,  because  it  involves  the  construction  of  Fed-  term- 
eral  and  State  law  on  the  same  subject. 

By  the  24th  sect,  of  this  act  it  is  enacted,  44  that  the  laws  Act  ofQc™- 

ftress,  Sepf 
24, 
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Ch.  222.  of  the  several  States,  except  where  the  constitution,  treaties,  or 
Art.  14.    statutes  of  the  United  States  shall  otherwise  provide,  shall  be 

v^^-v*^^  regarded  as  the  rules  of  decisions  in  trials  at  common  law  in 
the  courts  of  the  United  States,  in  cases  where  they  apply." 
And  a  law  of  Virginia  provided,  "  that  in  cases  not  capital, 
the  offender  shall  not  be  held  to  answer  any  presentment  of  a 

State  laws,    grand  jury,  until  the  next  term  succeeding  that  during  which 

derisfo™  6  °  sucn  presentment  shall  have  been  made."  It  was  urged  by 
the  managers  that  this  Virginia  law  was  made  the  rule  of  de- 
cision by  said  act  of  Congress,  and  was  violated  by  bringing 
Callender  to  trial  the  term  at  which  the  presentment  was 
made.  In  a  legal  view,  the  view  in  which  this  case  is  here 
mainly  considered,  the  respondent  contended,  that  not  only  no 
sucli  Virginia  law  was  known  to  him,  or  mentioned  by  Calen- 
der's counsel,  or  by  tJucTge  Griffin,  always  a  lawyer  and  judge 
in  that  State,  but  also  that  no  such  Virginia  law  existed,  though 
possibly  it  might  be  an  inference  made  by  the  authors  of  the 
impeachment  from  the  law  of  Virginia  of  November  15,  1792, 
mentioned  in  the  preceding  article,  which  is  as  above,  and 
adding,  to  appear  and  answer  the  next  term.  Judge  Chase 
denied  this  inference,  because  this  act  speaks  only  of  present- 
ments and  not  of  indictments,  which  are  very  different  things, 
and  urged  the  practice  was  in  Virginia  to  conliue  this  act  "  to 
cases  of  small  offences,"  to  be  tried  by  the  court  itself  on 
presentment,  without  an  indictment,  or  the  intervention  of  a 
petit  jury,  and  extended  not  to  this  case  of  Calender.  And 
further,  this  act  of  Congress  directs  the  fcrnt©  laws  to  be  the 
rule  of  decision  in  the  courts  of  the  United  States,  only  in 

,  cases  where  they  apply.    "  Whether  they  apply  or  not  to  a 

particular  case  is  a  question  of  law,  to  be  decided  by  the  court 
where  the  case  is  pending ;"  and  an  error  in  making  the  de- 
cision is  not  an  offence,  unless  proved  to  proceed  from  im- 
proper motives.    Nor  did  this  Virginia  act  apply  to  this  case. 
Lastly,  he  contended  that  this  act  was  not  adopted  by  the 
said  act  of  Congress,  as  the  rule  of  decision  in  such  cases  as 
this.    That  act  of  Congress  indeed  does  provide  as  above ; 
"  but  this  provision,  in  his  opinion,  can  relate  only  to  righti 
acquired  under  the  State  laws,  which  come  in  question  on 
the  trial,  and  not  to  forms  of  process  or  modes  of  proceeding, 
anterior  or  preparatory  to  the  trial.    And  it  was  denied  by 
the  respondent  that  the  word,  trial,  in  said  24th  section,  in- 
cluded the  process  to  bring  in  the  offender.    Nor  can  it,  as 
this  respondent  apprehends,  have  any  application  to  indict- 
ments for  offences  against  the  statutes  of  the  United  States, 
which  cannot,  with  any  propriety,  be  called  trials  at  common 
law."    It  relates  merely,  in  his  opinion,  to  civil  rights  ac- 
quired under  the  State  laws  ;  which,  by  virtue  of  this  pro- 
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vision,  are,  when  they  come  in  question  in  the  courts  of  th*  Ch.  222. 
United  States,  to  be  governed  by  the  laws  under  which  they   Art.  15. 
accrued."    These  questions  are  but  a  very  few  of  that  multi-  ^^y^^ 
tude  of  questions  that  must  arise  in  practice  upon  the  above 
provision  in  this  act  of  Congress.    Whether  these  opinions  as 
to  it  given  by  the  respondent  are  correct  or  not,  it  is  difficult 
to  say.    One  thing,  however,  is  certain,  that  if  we  construe 
this  provision  to  make  State  laws  the  rules  of  deoision  in  the 
United  States  to  the  great  extent  some  contend  for,  nothing 
but  confusion  will  be  the  result.    Certain  it  is  also,  that  the 
provisions  contained  in  the  constitution,  treaties,  and  statutes 
.  of  the  United  States,  ought  to  be  liberally  construed  and  ex- 
tended :  1.  Because  they  generally  contain,  or  are  founded 
on,  the  fundamental  principles  of  the  American  system  :  2. 
Because  then  constitutional,  treaty   and  statute  provisions, 
wherever  applied,  produce  uniformity  throughout  the  United 
States, — a  matter  always  to  be  aimed  at :   3.  Because  as 
these  principles  in  general  pervade  the  whole  Union,  and  are 
the  established  principles  of  the  whole  nation,  and  as  unifor- 
mity is  very  desirable,  they  ought  to  be  extended  wherever 
they  can  be,  by  a  fair  and  liberal  construction,  and  not  con- 
tracted by  a  narrow  and  lo<  al  policy  :   4.  Because  these 
Federal  provisions  have  been  enacted  by  the  ablest  men  of  our 
country,  especially  for  sevaral  years  after  the  Federal  Consti- 
tution was  adopted,  and  they  are  clear,  certain,  and  written 
law  :   5.  Because  the  State  laws  are  numerous  and  various, 
and  in  general  very  uncertain.  But  little  besides  the  State  con- 
stitutions and  statutes  are  written  law  ;  for  the  common,  law  , 
of  each  State  is  to  be  found  in  writing  but  in  a  small  degree, 
though  of  vast  extent,  because  it  consists  mainly  in  judicial 
decisions,  and  but  a  few  of  those  decisions  have  ever  been 
reported  or  published,  none  of  them  of  any  importance  until 
within  a  few  years.    Therefore,  often  when  a  question  arises 
in  a  Federal  court,  what  is  State  law  on  any  subject,  we  find  the 
judges  and  lawyers  of  that  ^tate  materially  differing  ;  there- 
fore, those  of  Virginia  we  see  disagreed  as  to  what  the  laws 
of  that  State  were  in  regard  to  the  capias  and  continuance  in 
this  case.   As  Judge  Chase  was  almost  unanimously  ncquitted 
on  this  6th  art.  (being  only  four  votes  against  him,)  it  is  pretty 
clearly  to  be  inferred,  that  the  senate  deemed  the  ground  he 
took,  and  the  principles  of  construction  he  relied  upon,  good 
and  valid.    Or  it  is  true,  the  majority  might  think  he  acted 
honestly,  though  he  mistook  the  law. 

Art.  15.  Seventh  article  in  the  impeachment ; — as  to  advising  Impeach* 
the  grand  jury  &tc.  in  Delaware  to  search  for  libels  in  a  certain  ™eDt'  se\ 
newspaper. — As  to  this,  the  votes  in  the  Senate  were,  guilty,  VC°       c  *' 
10  :  not  guilty,  24.    This  proves  that  a  large  majority  of  the 
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Ch.  222.  Senate  was  of  opinion  that  there  was  no  misbehaviour  in  of- 
Art.  15.  fice,  in  keeping  the  jury  together  and  in  advising  thera  as  is 
v^-v-^^  stated  in  this  seventh  article  in  the  impeachment.  For  the  facts, 
exclusive  of  the  corrupt  motives,  were  proved  nearly  as  they 
were  stated  in  the  impeachment.  Part  of  the  defence  was, 
that  that  newspaper,  called  the  Mirror,  was  as  seditious  as  he 
had  represented  it  to  be  ;  and,  to  prove  the  fact,  produced  a 
number  of  them  on  his  trial. 

Eighth  article  in  the  impeachment. 

This  merits  attention,  on  account  of  its  peculiar  political 
nient^'hth  cnaracter  >  anfl  hecause  on  this,  19  senators  voted  that  Judge 
nrticle.        Chase  was  guilty,  and  1 5  voted  that  he  was  not  guilty.  Since 
a  majority,  in  fact,  though  not  a  constitutional  majority  of  two 
thirds,  thought  him  guilty.    This  article,  as  ahove,  respected 
his  conduct  at  Baltimore,  in  May,  1803,  and  charged  him  with 
electioneering  practices  &c.  in  his  charge  to  the  grand  jury. 
To  this  he  answered,  that  he  held  the  Circuit  Court  as  stated, 
charged  the  grand  jury  and  expressed  "  some  opinions,  as  to 
certain  public  measures,  both  of  the  government  of  Maryland, 
and  that  of  the  United  States but  denied  he  perverted  his 
official  right,  or  that  he  "had  any  intention  to  excile  the  fears 
or  resentment  of  any  person  whatever,  against  the  government 
or  constitution  of  the  United  States  or  of  Maryland."  For 
the  truth  of  what  he  delivered  he  relied  mainly  on  his  written 
charge.    The  charge  was  thus :  "  You  know,  gentlemen,  that 
our  State  and  national  institutions  were  framed  to  secure  to 
every  member  of  the  society  equal  liberty  and  equal  rights, 
but  the  late  alteration  of  the  Federal  judiciary  by  the  abolition 
of  the  office  of  the  sixteen  circuit  judges,  and  the  recent 
change  in  our  state  constitution  by  establishing  universal  suf- 
frage, and  the  further  alteration  that  is  contemplated  in  out 
State  judiciary  (if  adopted)  will,  in  my  judgment,  take  away 
all  security  for  property  and  personal  liberty.    The  indepen- 
dence of  the  national  judiciary  is  already  shaken  to  its  founda- 
tion ;  and  the  virtue  of  the  people  alone  can  restore  it.  The 
independence  of  the  judges  of  this  State  will  be  entirely  de- 
stroyed, if  the  bill  for  the  abolishing  the  two  supreme  courts 
should  be  ratified  by  the  next  general  assembly.    The  change 
of  the  State  constitution,  by  allowing  universal  suffrage,  will, 
in  my  opinion,  certainly  and  rapidly  destroy  all  protection  of 
property,  and  all  security  to  personal  liberty  ;  and  our  repub- 
lican constitution  will  sink  into  a  mobocracy^  the  worst  of  all 
possible  governments."    "  1  can  only  lament  that  the  main 
pillar  of  our  State  constitution  has  been  thrown  down  by  the 
establishment  of  universal  suffrage.    By  this  shock  alone  the 
whole  building.totteTs  to  its  base,  and  will  crumble  into  ruins 
before  many  years  elapse,  unless  it  be  restored  to  its  original 
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state.  If  the  indepency  of  your  State  judges,  which  your  bill  Ch.  222. 
of  rights  wisely  declares  to  be  essential  to  the  impartial  ad-  Art.  1G. 
ministration  of  justice,  and  the  great  security  to  the  rights  and  k^^^j 
liberties  of  the  people,  shall  be  taken  away,  by  the  ratification 
of  the  bill  passed  for  that  purpose,  it  will  hasten  the  destruc- 
tion of  your  whole  State  constitution,  and  there  will  be  nothing 
left  in  it  worthy  the  care  or  support  of  freemen."  Judge 
Cbase  denied  that  he  made  any  other  political  charge  than 
this.  He  contended  that  this  was  temperate  and  reasonable, 
and  that  it  has  been  a  general  practice  in  the  United  States 
since  the  year  177G  forjudges  thus  to  make  and  deliver  political 
charges,  and  that  very  generally  tl^ey  have  been  allowed  and 
approved.  If  so,  it  is  difficult  to  see  on  what  ground  a  ma- 
jority in  fact  of  the  senate  condemned  him  on  this  article  : 
but  the  case  did  not  turn  out  in  evidence,  clearly,  as  Judge 
Chase  stated  it.  There  was  some  evidence  that  he  severely 
censured  the  administration  of  the  general  government  as 
weak  and  relaxed.  One  witness  swore  positively  to  this. 
Montgomery  testified,  that  Judge  Chase,  in  charging  the  grand 
jury,  said  the  present  administration  was  "  inadequate  to  dis- 
charge their  functions,  and  that  their  acts  flowed  not  from  a 
wish  for  the  happiness  of  the  people  ;  but  for  a  continuance 
in  unfairly  acquired  power."  Though  there  were  many  other 
witnesses  who  testified  negatively  that  they  did  not  hear  any 
of  these  matters  so  testified  to  by  Montgomery.  On  the 
whole,  it  is  somewhat  uncertain  on  what  ground  the  senate 
decided  on  this  eighth  article.  Hence  it  is  not  certain  they 
considered  the  political  charge  Judge  Chase  confessed  as  mis- 
behaviour in  office,  or  because  his  manner  tended  to  stir  up 
opposition  to  the  then  existing  government,  or  because  they 
believed  Montgomery,  and  thought  the  judge  went  to  culpable 
lengths  in  censuring  the  existing  administration.  But  it  may 
be  observed,  that  both  parties  in  their  arguments  condemned 
political  charges. 

Art.  16.  Several  other  points  in  this  cause. 
Callender's  counsel  contended,  that  by  a  law  of  Virginia  the 
jury  assessed  the  fine,  but  the  court  said,  this  had  no  application 
to  the  courts  of  the  United  States,  and  clear  it  is  that  in  those 
courts  the  judges  have  assessed  the  fines  in  criminal  cases. 
Tiiis,  it  is  conceived,  is  according  to  the  rule  in  England  and 
in  the  United  States,  where  there  is  no  statute  especially  to 
the  contrary.  And  wherever  a  fine  is  to  be  not  more  than  so 
much  or  less  than  so  much,  a  very  common  thing,  there  is,  of 
course,  a  discretionary  power  lodged  somewhere  by  the  law, 
to  determine  the  exact  fine  to  be  inflicted.  Often  it  is  lodged 
in  the  judges  in  express  words,  and  if  not  so  in  express  words, 
yet  this  power  is  vested  in  the  judge  by  a  fair  construction  of 
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Ch.  222.  the  law,  whenever  it  does  not  name  the  judge  or  jury  as  the 
Art.  17.  proper  body  to  exercise  this  power.  The  fine,  also,  is, 
>-^~v-^^  usually  or  often  connected  with  imprisonment,  binding  to  the 
peace  and  good  behaviour,  and  sometimes  gallows,  whipping, 
&,c. ;  and,  in  general,  it  wonld  be  absurd  to  vest  in  the  jury 
power  to  regulate  part  of  the  punishment,  and  in  the  judges 
part.  And  in  no  instance,  and  in  no  State,  it  is  believed,  the 
jury  ever  had  power  to  regulate  these  other  parts  of  punish- 
ment. Such  attempts  to  limit  federal  powers  have  ever  been 
made  by  State  politicians  hostile  to  the  general  government, 
especially  the  federal  administrations.  In  this  case  it  seems 
to  be  generally  understood,  as  the  law  of  the  land,  that  a 
capias  is  the  proper  process  wherever  the  offence  is  punish- 
able by  imprisonment, — for  a  very  obvious  reason,  because 
whenever  the  punishment  is  imprisonment,  there  ought  to  be 
issued  a  process  to  arrest  and  secure  the  body  of  the  offender 
in  order  to  imprison  him  if  convicted,  and  a  capias  only,  and. 
rot  a  summons,  is  to  this  purpose.  And  where  the  punish- 
ment is  so,  11  a  summons  would  be  a  notification  to  the  offender 
to  abscond  or  remove  himself  out  of  the  reach  of  the  court." 
Art.  17.    Challenges  of  Jurors. 

It  was  held  by  the  judges,  Chase  and  Griffin,  that  there  can 
be  no  challenge  to  the  array,  because  a  juror  on  the  paiinul 
has  expressed  an  opinion  unfavourable  to  one  party.    But  it  i» 
only  cause  of  challenge  to  the  particular  juror  and  for  favour. 
It  was" much  argued  by  the  respondent  and  his  counsel  that  a 
juror  cannot  be  challenged  for  having  formed  an  opinion  in  a 
case  ;  but  only,  for  having  delivered  an  opinion  ;  because,  said 
they,  till  the  opinion  be  delivered,  no  one  can  know  it  is  formed, 
and  so  there  can  be  no  challenge. — There  seems  to  have  been 
something  light  and  triffling  in  this  sort  of  reasoning;   for  it 
seems  very  properly  to  admit  that  merely  forming  an  opinion 
was  cause  of  challenge,  if  the  fact  be  known  that  it  was  form- 
ed.   But  the  challenge  may  be  evaded  as  long  as  the  formed 
opinion  is  concealed,  however  considerable  the  evil  and  par- 
tiality.   But  some  wise  legislatures,  as  that  of  Massachusetts, 
have  anticipated  this  evil  of  a  formed  opinion  by  a  juror, 
b*it  not  disclosed,  and,  therefore,  have  wisely  made  provision 
for  the  disclosure  of  it  whenever  formed,  and  hence  have 
made  stntute  provision  for  the  court's  asking  the  juror  himself 
the  question,  whether  he  has  formed  an  opinion,  and  thus  a 
wise  provisior  obliges  a  juror,  if  he  has  formed  an  opinion,  to 
declare  it,  and  then  he  is  set  aside.    It  was  also  argued,  and 
reasonably,  that  if  a  juror  has  formed  an  opinion,  or  formed 
and  delivered  or  declared  one,  he  is  not  to  be  challenged,  un- 
less it  be  formed  from  motives  of  partiality,  that  is,  from 
favour  or  ill  will  to  the  one  or  other  party.    2  Haw.  c.  43,  & 
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28,  who  says,  "  it  hath  been  allowed  a  good  cause  of  chal-  Ch.  222. 
lenge  on  the  part  of  the  prisoner,  that  the  juror  hath  declared  Art.  18. 
his  opinion  beforehand,  that  the  party  is  guilty,  or  will  be  s^*v^^ 
hanged,  or  the  like.  Yet  it  hath  been  adjudged  that  if  it  shall 
appear  the  juror  made  such  declaration  from  his  knowledge  of 
the  cause,  and  not  out  of  any  ill  will  to  the  party,  it  is  no 
cause  of  challenge."  And  sec.  29,  "  it  haih  been  adjudged  to 
be  no  cause  of  challenge,  that  the  juror  had  found  other  persons 
guilty  on  the  same  indictment ;  for  the  indictment  is,  in  judg- 
ment of  law,  several  against  each  deft.  For  every  one  must 
be  convicted  by  particular  evidence  against  himself."  So  vol. 
2,  State  Trials,  also,  shews,  that  though  a  person  is  a  witness 
in  a  cause,  it  is  no  reason  he  should  not  serve  as  a  juror  ;  and, 
„also,  that  the  knowledge  which  a  juror  may  have  of  a  cause 
to  be  tried  by  him,  is  no  disqualification.  So  judges  may  be 
witnesses,  and  yet  sit  in  the  cause  and  decide. 

Another  ground  as  to  jurors  and  challenges  was  taken  in 
this  cause,  namely,  that  a  juror  cannot  be  examined  on  oath  in 
a  criminal  case  to  prove  he  made  a  declaration  which  would 
be  a  good  cause  to  challenge  him  for  favour,  as  it  implies 
something  criminal  thus  to  make  such  declaration.  2  Haw- 
kins, 589,  Leach's  edition,  in  a  note  it  is  said,  "  that  the  pris- 
oner shall  not  examine  a  juror  concerning  such  matter  on  a 
voir  dire,  because  it  sounds  in  reproach."  1  Salk.  1 5,  Cook's 
case  ;  he  being  indicted  for  high  treason,  offered  to  as!;  the 
jutors  when  called,  in  order  to  challenge  them,  "  if  they  had 
not  said  he  was  guilty  or  would  be  hanged."  And  by  the 
court  this  is  good  cause  of  challenge,  but  then  the  prisoner 
must  prove  it  by  witnesses,  not  out  of  the  mouth  of  the  jury- 
man." 

Art.  18.  Constitutionality  of  a  statute. 

It  was  a  strong  ground  well  taken  in  this  case  by  the  res- 
pondent and  his  counsel ;  that  though  the  jury  in  criminal 
cases  is  to  judge  of  the  law  and  the  fact,  that  is,  what  an  ex- 
isting law  means,  yet  the  jury  is  not  to  judge  and  decide  the 
constitutionality  of  a  ftatute  or  law.  This  is  not  to  decide  its 
true  construction,  if  the  prisoner's  case  comes  within  it,  but 
to  decide  whether  what  is  produced  as  law  is  not  void,  a 
mere  nullity,  a  dead  letter  ;  or  in  other  words,  whether  such 
a  law  is  in  existence.  This  right,  it  was  further  said,  was  never 
-contended  for  befote  the  cases  of  Fries  and  Callender  ;  but  it 
has  ever  been  allowed  the  exclusive  right  of  the  court  to  de- 
cide if  a  law  exists  or  has  been  enacted,  or  repealed  or  be- 
come obsolete,  or  is  in  force.  '*  The  very  right  claimed  on 
behalf  of  jurors,  that  they  may  determine  what  is  the  true 
construction  of  the  law,  and  whether  the  case  is  within  its  pro- 
visions, of  itself  necessarily  presupposes,  and  is  predicated 
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Ch.  222.  upon  the  existence  of  a  law,  the  true  construction  or  meaning 
Art.  18.   of  which  they  are  to  determine." 

The  power  of  the  jury  to  decide  the  law,  the  meaning.  In 
the  cases  of  Fries  and  Callender,  it  is  certain  very  novel 
ground  was  taken  as  to  the  power  of  the  jury  to  decide  what 
is  law,  as  well  as  what  law  is  constitutional,  to  which  it  was 
well  answered  by  the  court,  and  also  held  by  Judge  Chase 
and  his  counsel ;  that  is,  that  the  jury  is  to  decide  the  law  as 
well  as  the  fact  in  criminal  cases  properly  understood.  It  is 
unquestionably  a  general  maxim  that  the  judges  are  to  answer 
to  the  questions  of  law  and  the  jury  to  questions  of  fact,  and 
if  this  were  not  the  case,  it  is  inconceivable  why  so  much 
pains  have  been  always  taken  in  all  well  governed  countries 
to  have  judges  learned  in  the  law,  and  jurors  from  the  body  of 
the  people,  however  in  general  uninstructed  in  the  science  of 
the  law.  The  truth  is,  a  jury  is  not  to  decide  if  a  law  is  con- 
stitutional or  if  it  exists,  these  matters  the  judges  decide.  Nor 
is  the  jury  to  decide  what  is  law  or  not,  or  what  is  by  law,  this 
or  that  crime,  but  only  if  the  case  they  try  comes  within  a 
law,  held  by  the  judges  to  exist.  It  is  the  right  and  duty  of 
the  jury  to  apply  the  law  to  each  particular  case,  (the  law 
pointed  out  by  the  judges)  and  to  decide  if  the  facts  proved  in 
any  cases  bring  it  within  the  general  rule  of  law  ;  and  this  is 
the  only  right  of  the  jury, — they  cannot  dispense  with  or  dis- 
regard any  law  of  the  land  held  by  the  judges  to  be  such.  If, 
for  instance,  it  be  proved  one  breaks  and  enters  a  dwelling- 
house  in  the  night  time,  with  intent  to  steal,  the  judges  pro- 
nounce that  by  law  this  is  burglary,  and  so  is  the  Jaw,  and  no 
jury  whatever  has  any  right  or  power  to  decide,  this  is  not 
burglary,  or  that  the  law  of  the  land  does  not  make  it  bur- 
glary. But  the  jury  may  decide  that  the  house  was  not  bro- 
ken open,  or  was  not  entered,  or  that  it  was  not  night-time,  or 
that  it  was  not  a  dwelling-house,  or  that  the  accused  did  not 
enter  with  intent  to  steal  or  commit  a  felony  ;  or  that  the  ac- 
cused is  not  the  person  who  committed  the  offence.  But 
if  the  jury  believe  the  affirmative  on  all  the  points,  they 
urc  bound  to  find  the  accused  guilty  of  burglary,  and  they  are 
bound  by  the  law  as  laid  down  by  the  court.  Their  sole  duty 
is  to  apply  the  law  declared  by  the  judges  to  the  particular 
case  ;  and  in  this  sense  the  jury  are  judges  of  the  law,  as  well 
as  the  fact.  If  the  jury  has  ever  had  power  to  decide  what 
is,  or  is  not  law,  that  such  a  law  exists  or  does  not,  why  have 
special  verdicts  always  been  so  repeatedly  found  by  juries  in 
order  that  the  court,  and  not  the  jury,  may  pronounce  the  law. 
Thousands  of  cases  are  found  in  the  English  and  our  books 
of  special  verdicts  found  by  juries,  in  order  that  the  judges, 
and  not  the  jury,  may  decide  if  by  law  the  case  so  found  is 
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murder  or  manslaughter,  treason  or  riot,  burglar)'  or  mere  Ch.  222» 
house-breaking,  felony  or  a  less  offence  ;  that  is,  that  the   Art,  19. 
judges  may  declare  what  the  law  is,  or  what  the  offence  is  by  v^*v-^^ 
lav?  in  each  case. 

Art.  19.  So  if  juries  have  ever  had  the  extensive  powers  j,,^,  de- 
contended  for  by  some  to  decide  what  is  law,  and  what  the  ride  what  the 
law  is,  on  what  ground  have  jurors  been  so  often  attainted  for  jsmunle^S- 
finding  verdicts  against  law  ?    And  why  in  modern  times  are  ' 
new  trials  so  often  granted  where  the  jury  convict  the  accused 
against  law  ?   If  the  jurors  are  exclusive  judges  of  the  law,  if 
constitutional,  what  is  law,  and  what  the  law  is,  and  if  such  a 
law  or  laws  exist,  on  what  principles  can  the  judge  say  the 
jury  has  decided  against  law  ?  The  power  of  the  jury  in  crim- 
inal cases  is  further  to  be  attended  to.  It  is  true,  in  their  gen- 
eral verdict  on  the  general  issue  of  not  guilty,  they  decide  the 
law  as  well  as  the  fact ;  but  how  is  this  done  ?  Thev  find  a 
general  verdict  of  not  guilty,  and  involve  the  law  in  it  with  the 
fact,  and  so  they  decide  the  law,  because  it  is  a  rule  of  law, 
an  ancient  maxim  of  many  centuries  standing,  that  such  a 
verdict  cannot  be  disturbed,  though  against  law  in  the  opinion 
of  the  judges.  And  the  jury  thus  conclusively  decide  the  law, 
but  because  of  this  maxim  ;  for  if  the  jury  convicts  the  accus- 
ed in  their  general  verdict  on  such  issue  against  law,  in  die 
opinion  of  the  judges,  the  verdict  is  not  conclusive,  but  the 
judges  may  say  it  is  against  law,  and  set  it  aside  and  grant  a 
new  trial.    But  if  the  judges  hold  a  particular  law  exists  and 
such  is  its  meaning,  it  is  rather  a  question  of  fact  to  be  de- 
cided by  the  jury,  if  the  facts  in  the  case  bring  it  within  that 
law.    The  managers  in  this  case  did  contend  that  the  jury 
has  a  right  to  decide  on  the  constitutionality  of  an  act  of  Con- 
gress ;  so  some  lawyers  of  high  standing  have  contended  for 
this  right,  especially  in  some  heated  party  times.    As  the 
judges  by  law  decide  what  facts  constitute  burglary,  murder, 
or  riot,  arson  or  not,  so  they  must  by  law  decide  what  facts 
constitute  treason  or  other  crime  defined  in  law.    It  was  ask- 
ed in  this  trial  by  one  of  the  managers,  What,  shall  the  judges 
**  declare  that  a  mere  riot"  is  "  a  levying  of  war  ?"    Such  a 
question  makes  us  pause  a  moment,  and  but  a  moment,  for  in 
a  moment's  r<  flection  we  perceive  the  question  is,  if  certain 
acts  done  constitute  a  levying  of  war,  and  so  treason,  as  cer- 
tain acts  done  constitute  murder,  burglary,  or  arson.    We  see 
also,  ihe  question  in  each  case  is  a  question  of  law,  foi  as  the 
law  defines  each  offence,  it  must  ever  be  a  question  of  law 
what  acts  done  amount  to  the  offence  so  defined  ;  if  murder, 
what  acts  done  constitute  murder  within  the  meaning  of  the  law 
which  defines  and  punishes  murder.    We  also  in  a  moment 
perceive  that  somebody  must  necessarily  decide  the  question  ; 
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Ch.  222.  it  must  in  every  instance  be  decided  before  the  offender  catt 
Art.  19.  be  punished  properly.  A  number  of  armed  men  gei  together, 
and  by  force  or  violence  prevent  the  execution  of  a  public 
law,  as  in  Fries'  and  other  cases.  Fries  alleges  it  is  only  a 
riot ;  the  government  alleges  it  is  a  levying  of  war,  and  so  trea- 
son ;  and  which,  is  the  question  that  must  necessarily  be  decid- 
ed by  the  judges  or  the  jury ;  and  the,question  gets  to  be 
which,  the  judges  or  the  jury.  In  deciding  this  question,  we 
naturally  first  turn  to  our  law  books,  in  order  to  find  what  the 
law  of  the  land  is  in  the  case  ;  we  find,  time  out  of  mind,  the 
question  has  been  invariably  decided  by  the  judges,  referred 
to  them  by  the  jury,  in  almost  every  special  verdict,  in  every 
case  in  which  tbe  question  has  ever  come  to  be  a  distinct 
question  to  be  treated  of  and  decided  as  a  law  question,  and 
never  decided  by  the  jury  except  when  it  has  been  mixed  and 
confounded  with  the  facts  of  the  case,  all  involved  and  blend- 
ed together  in  the  general  issue.  When  did  ever  a  jury  take 
this  question  of  law  naked  and  by  itself,  and  decide  it  ?  But 
has  not  this  question  in  every  case  been  referred  to  the  court, 
when  thus  naked  by  itself  it  has  been  to  be  decided.  Again, 
suppose  the  question  one  de  novo  and  without  precedent,  but 
merely  to  be  decided  on  principle,  who  ought  to  be  entrusted 
with  the  decision  of  this  law  question  ; — the  judges  who  are 
appointed  usually,  because  they  had  law  educations  and  spent 
their  lives  in  studying  such  questions,  and  in  collecting  the 
learning  and  wisdom  of  ages  in  relation  to  them  and  other 
questions  of  law  ;  or  juries,  usually  taken  from  the  body  of 
the  people,  without  any  law  educations,  and  who  usually  have 
not  time  or  opportunity  to  consider,  one  time  in  fifty,  a  law 
question  at  all,  until  it  is  started  in  the  very  trial  in  which  it 
must  be  decided, — men,  many  of  whom  never  own  a  law 
book  or  read  one  t  Nor  is  there  any  thing  unequal  in  this ;  for 
this  ground  here  taken  allows  just  such  controlling  power  to 
the  jury  as  to  questions  of  fact,  as  is  here  claimed  for  the 
judges  as  to  questions  of  law.  Again,  the  true  distinction 
seems  to  be  admitted  on  all  hands  in  civil  causes,  that  is,  that 
it  is  the  true  province  of  the  judges  to  answer  to  questions  of 
law,  and  of  the  jury  to  questions  of  fact.  Why  in  civil  causes 
is  not  law  knowledge  acquired  by  study  and  practice,  as 
esseniial  in  criminal  as  in  civil  causes  ?  Where  is  there  a  law 
question  in  civil  causes  that  requires  more  accurate  law 
knowledge  in  order  to  decide  it  properly,  than  the  law  ques- 
tion in  criminal  causes,  What  Is  murder,  what  manslaughter? 
And  we  find  it,  time  out  of  mind,  has  been  the  practice  of 
juries,  courts,  and  parties,  when  the  jury  has  found  itself  not 
satisfactorily  instructed  by  the  judges  as  to  the  question  of 
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law,  what  is  murder,  or  what  manslaughter,  to  refer  this  ques-  Ch.  222. 
tion  on  which  life  i  self  usually  depends,  to  the  judges  in  the   Art,  20. 
form  of  a  special  verdict ;  many  instances  of  which  have  been  ^^y"^ 
already  stated  in  this  work,  and  hundreds  of  instances  of 
which  may  be  found  in  our  law  books,  English  and  American. 
The  confusion  and  different  opinions  on  this  subject  have  no 
doubt  arisen  in  a  great  degree  from  the  difficulty  there  has 
always  been  in  drawing  a  clear  distinct  line  between  questions 
of  law  and  questions  of  fact. 

Art.  20.  Seditious  charge.    It  seemed  to  be  admitted  in 
this  case  by  Judge  Chase  &tc.  "  that  for  a  judge  to  utter  sedi- 
tious sentiments,  with  intent  to  excite  sedition,  would  be  an 
impeachable  offence  ;  although  such  a  doctrine  would  be  liable 
to  the  most  dangerous  abuses,  and  is  hostile  to  the  fundamen- 
tal principles  of  our  constitution,  and  to  the  best  established 
maxims  of  our  criminal  jurisprudence ;"  but  if  correct,  the 
seditious  intention  must  be  clearly  proved,  "  either  from  the 
roost  necessary  implication  from  the  words  themselves,  or  by 
some  overt  acts  of  a  seditious  nature  connected  with  them." 
But  no  such  acts  were  charged  in  this  case,  but  the  proof  of 
such  seditious  intent  rested  on  the  words  themselves.  The 
question  then  was,  did  these  words  in  themselves  prove  a 
seditious  intention.    Judge  Chase  cited  certain  written  words, 
as  above,  and  alleged  that  he  uttered  no  others.  These  could 
not  in  themselves  prove  such  seditious  intent.    But  on  the 
whole  evidence,  it  remained  a  doubt  what  words  he  did  utter. 
Words,  as  uttered  by  him,  were  alleged  in  the  8th  article  dif- 
ferent from  those  he  admitted  he  uttered,  and  the  nineteen 
senators  who  voted  on  this  article  he  was  guilty,  might  vote  so 
because  they  thought  these  other  and  different  words  were 
proved  by  the  testimony  of  Montgomery.    Judge  Chase  con- 
tended that,  "  as  a  freeman,  he  had  a  right  to  advance"  politi- 
cal sentiments.    This  was  undoubtedly  true,  that  he,  as  a 
freeman,  might  do  this,  as  every  other  freeman  may ;  but  it 
will  be  observed,  that  when  a  freeman,  a  mere  freeman,  an 
individual,  delivers  a  political  address,  he  exercises  his  indi- 
vidual right,  and  that  only,  and  just  so  good  a  right  as  he  has 
politically  to  address  those  present,  each  of  them  has  to  an- 
swer him  on  the  spot.    A  judge  no  doubt  may  adjourn  his 
court,  and  then  as  an  individual  or  as  a  freeman,  may  make 
his  political  address,  and  each  thus  will  have  a  right  to  answer 
him,  and  make  political  addresses  too,  and  (here  can  be  no 
contempt  of  court,  as  it  is  adjourned,  and  not  sitting  ;  and 
after  the  court  is  adjourned,  it  is  not  material  whether  he 
makes  his  address  from  the  bench,  the  bar,  the  jury  seats,  or 
other  place  for  doing  it,  as  a  freeman  or  individual,  he  is  on 
a  level  with  others  ; — and  this  is  exactly  as  it  should  be.  But 
vol.  vii.  49 
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Ch.  222.  there  has  long  been  a  fallacy  in  judges  delivering  political 
Art.  21.  charges  from  the  bench,  and  ministers  from  the  pulpit  &tc. 
s-^v-^»  that  has  deceived  almost  every  one.  Each  judge  or  minister 
claims  the  right  as  a  freeman,  as  judge  Chase  did  in  this  case  ; 
and  the  deception  is  in  this — he  claims  the  right  individually, 
but  exercises  it  officially  ;  and  into  this  very  deception  judge 
Chase  fell  in  this  case,  and  also  without  seeming  to  see  it ; 
for  so  far  is  such  an  address  delivered  according  to  the  right 
claimed,  that  is,  individually,  and  as  by  a  mere  freeman,  it  is 
delivered  by  one  in  the  seat  or  place  of  office,  sitting  his 
court,  when  it  is  almost  universally  understood  it  is  a  contempt 
of  court,  and  punishable,  to  answer  even  in  a  way  that  it 
would  be  proper  to  answer  an  individual.  So  as  to  the  minis- 
ter, he  delivers  his  political  address  during  divine  service, 
while  the  public  worship  exists ;  hence  as  almost  universally 
understood,  it  would  be  an  interruption  of  public  worship,  and 
a  punishable  offence,  any  way  to  answer  him,  or  check  him  at 
the  time.  Thus  by  claiming  an  individual's  or  a  mere  free- 
man's right,  and  his  thus  exercising  it  officially  or  under  the 
protection  of  his  judicial  or  sacred  office,  that  makes  him  the 
ouly  speaker,  and  effectually  silences  all  others  present,  he 
steals  an  advantage  over  all  others  assembled  widi  him  by 
sophistry  and  artifice.  In  this  trial,  (as  on  many  occasions,) 
all  parties,  counsel,  and  witnesses,  seemed  to  agree  that  a 
political  charge  from  the  bench  is  no  part  of  a  judge's  official 
duty ;  and  if  he  spends  a  considerable  portion  of  his  time  in 
forming  and  delivering  political  addresses,  to  the  neglect  of 
his  official  duties,  he  is  not  only  censurable  for  thus  abusing 
Jiis  office  for  his  political  purposes,  but  justly  forfeits  a  portion 
of  his  salary.  The  same  remarks  apply  to  political  addresses 
from  the  pulpit. 

M"**  Senate,  Art.  21.  A  jtidgc  of  probate  impeached  and  removed  from 
cou scale,  offazf01'  malconduct  in  it*  He  was  impeached  by  the  House 
of  Representatives  before  the  Senate,  and  many  articles  of 
charge  were  exhibited  against  him ;  but  on  two  of  which  only 
was  he  convicted  by  a  constitutional  majority  of  two-thirds  oi 
the  senators  present,  to  wit:  the  third  and  twelfth.  The 
third  was  in  the  following  words  : — "  That  said  James  Pres- 
cott,  Esq.  judge  as  aforesaid,  on  the  second  day  of  August, 
A.  D.  1819,  at  his  said  office,  in  Groton  aforesaid,  and  not 
at  any  Probate  Court  held  according  to  law,  did  decree  and 
grant  letters  of  administration  upon  the  estate  of  one  Eri 
Rogers,  to  one  Benjamin  Dix,  Esq.,  and  thereupon  did  issue 
a  warrant  to  appraise  said  estate  ;  and  the  said  Prescott  did, 
then  and  there,  wilfully  and  corruptly,  demand  and  receive  of 
said  administrator,  as  and  for  the  fees  of  his  said  office,  in  the 
business  aforesaid,  other  and  greater  fees  than  arc  by  law 
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allowed  therefor,  to  wit :  the  sum  of  five  dollars  and  seventy  Ch.  222. 
cents.  And  that  the  said  Prescott,  on  the  nineteenth  day  of  Art.  21. 
said  August,  at  his  said  office  in  Groton  aforesaid,  and  not  at  ^^y^^ 
any  Probate  Court  held  according  to  law,  did  receive  the  said 
administrator's  return  of  the  inventory  of  said  estate,  and,  then 
and  there,  did  decree  and  grant  a  commission  of  insolvency 
upon  the  estate  aforesaid ;  and  the  said  Prescott  did,  then 
and  there,  wilfully  and  corruptly  receive  from  said  Dix,  other 
and  greater  fees  than  are  by  law  allowed  for  the  business 
aforesaid,  to  wit :  the  sum  of  thirty-nine  dollars  and  two 
cents."  These  articles  deserve  attention,  because  they  shew 
what  is  misconduct  in  the  office  of  a  judge  of  probate,  for 
which  he  may  be  convicted  and  removed.  It  will  be  seen 
the  charge  against  him  in  the  third  article,  of  misbehaviour 
and  malconduct,  was,  that  he,  at  his  lawyer's  office,  and  not 
at  any  Probate  Court,  did  that  probate  business  which  he 
should  have  done  only  in  a  Probate  Court,  legally  holden,  and 
exacted  and  received  corruptly  more  than  legal  fees.  As  to 
the  place  of  doing  the  business,  he  might  misunderstand  the 
law,  and  on  this  ground,  probably,  and  because  the  fees  he 
received  had  been  in  practice  received  in  some  places,  some 
of  the  senators,  and  among  them  respectable  lawyers,  voted 
to  acquit  him.  And  the  charge  against  him  in  the  twelfth 
article,  a  very  long  one  of  malconduct  was,  that  he,  in  his 
Probate  Court  legally  holden,  corruptly  demanded  and  re- 
ceived $5  of  a  party  in  settling  a  guardianship  account, 
under  the  pretence  of  counsel  and  advice,  and  did  allow  this 
sum  to  the  guardian,  and  insert,  by  interlineation,  said  $5  in 
said  account,  after  the  other  party  bad  left  the  court,  in  whose 
presence  the  account  han1  been  stated  and  sworn  to  ;  and  to 
induce  the  guardian  to  pay  said  $5,  and  to  admit  said  inser- 
tion, said  Prescott  told  him  the  other  party  need  know  nothing 
about  it.  This  other  patty  was  the  overseers  of  the  poor,  the 
ward  being  a  person  non  compos  mentis,  settled  in  their  town. 
On  this  article,  too,  several  several  senators,  and  among  them 
respectable  lawyers,  voted  to  acquit  him, — probably  because 
this  advice  and  fee,  though  illegal,  was  not  without  precedents 
in  practice,  and  because  they  might  think  the  said  overseers 
were  not  properly  a  party,  it  not  being  stated  in  this  twelfth 
article  that  the  said  ward  was  chargeable,  or  like  to  be,  to  the 
towu  ;  or  for  other  reasons  that  do  not  occur  to  one  who  was 
not  present  at  the  trial. 

Kentucky. — Proceedings  in  cases  of  impeachment  in  this 
state  are  regulated  by  a  statute  enacted  December  17,  1792. 
T.  K.  Law,  p.  59,  CO. 
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CHAPTER  CCXX1II. 

titles  under  statutes  to  property  in  the  several 

states  in  the  union. 

Art.  1.  General  principles, 

§  1 .  It  will  here  be  recollected  that  titles  to  the  various 
kinds  of  property  in  Massachusetts  and  Maine,  as  well  under 
their  statutes  as  on  the  principles  of  the  common  law,  have  been 
already  stated  quite  at  large  in  various  chapters  in  this  work. 
Also  that  statute  titles  to  estates  in  New  York  and  other 
States,  have  been  occasionally  stated,  as  cases  have  occurred. 
It  may  be  now  useful  to  state  titles  to  property  under  statutes 
very  briefly,  but  in  order,  in  the  several  States,  Massachusetts 
and  Maine  excepted.  Such  a  brief  sketch  of  statute  titles  is 
not  formed  for  the  use  of  the  practising  lawyer  in  his  own 
State,— only  the  original  statutes  can  properly  answer  his  pur- 
poses,— but  to  shew  generally  how  uniform  statute  titles  to 
estates,  real  and  personal,  are  in  substance,  in  all  the  numer- 
ous States  that  compose  our  Union,  (Louisiana  excepted,) 
though  variations  not  material  and  in  detail,  may  be  extremely 
numerous.  It  is  not  the  intention  in  this  chapter  to  notice 
such  titles  at  large,  but  generally  as  they  existed  about  A.  D. 
1810,  under  statutes  enacted  in  the  respective  States:  and 
1.  Statutes  respecting  deeds  and  conveyances  :  2.  Statutes 
respecting  last  wills  and  testaments  :  and  3.  Those  respecting 
the  descent,  distributions,  and  settlements  of  estates,  including 
the  interests  of  guardians  and  wards. 

§  2.  A  stranger  may  question  this  uniformity,  but  a  lawyer, 
who  knows  the  history  of  our  laws  in  the  several  colonies, 
provinces,  territories,  and  states,  in  Federal  America,  will 
not ;  but  he  traces  the  uniformity  and  sameness  of  titles,  in 
substance  and  principle,  as  well  under  statutes,  as  at  common 
law,  in  this  manner.  He  recollects  that  most  of  our  ancestors 
who  settled  Federal  America,  came  from  the  same  country, 
England,  and  brought  with  them  not  only  the  English  common 
law,  but  also  numerous  English  statutes,  cited  in  prior  chap- 
ters in  this  work,  relating  to  titles,  (among  other  things,)  to 
the  different  kinds  of  property  enjoyed  in  civilized  societies, 
and  best  suited  to  their  new  situation.  Some  of  these  statutes 
we  have  seen,  and  shall  see,  were  adopted  and  practised  upon 
here  as  common  law,  and  some  of  them  re-enacted  here  in 
substance,  into  American  statutes,  by  the  colonial,  provincial, 
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territorial,  and  State  legislatures.  Thus  State  statutes,  in  all  Ch.  223. 
the  most  material  points  of  titles,  as  well  as  common  law  Art,  1. 
principles,  being  derived  from  the  same  source,  the  English  \^rv^J 
laws,  there  naturally  grew  upWn  our  Colonies  and  States,  this 
sameness  in  titles  to  property  above  mentioned.  Further,  all 
our  Colonies  early  adopted  the  English  deed,  in  all  its  essen- 
tial pans,  and  this  acknowledged,  or  proved,  and  enrolled,  or 
registered,  became  every  where  our  deed  acknowledged,  or 
proved,  and  recorded,  in  the  county  or  district  in  which  the 
land  conveyed  by  it  lay.  Thus  the  English  deed,  with  in- 
considerable modifications,  became  the  great  instrument  in 
conveyances  in  all  the  English  Colonies  in  America.  So  our 
ancestors  adopted  the  different  kinds  of  conveyances  generally 
stated  in  a  former  chapter.  The  American  lawyer  likewise 
recollects  that  our  American  settlements,  and  so  titles,  began 
in  Virginia  and  Massachusetts  nearly  on  the  same  foundation, 
and  so  derived  from  the  same  fountain  head,  the  English  law 
books ;  and  they  differed  but  little,  except  as  to  the  descent 
of  real  estates,  a  difference  of  late  years  done  away  nearly. 
Massachusetts  and  Virginia  from  the  first  became  the  two 
important  points  in  the  whole.  The  Northern  Colonies,  after- 
wards settled,  adopted  their  laws  and  usages  very  much  from 
Massachusetts  ;  and  the  Southern  ones  from  Virginia.  The 
lawyer,  therefore,  who  means  to  make  himself  master  of 
American  statute  law,  as  to  titles,  (among  other  things,)  will 
first  make  himself  master  of  the  laws  of  Virginia  and  of  Mas- 
sachusetts, as  they  are  and  have  been  ;  and  in  his  well  under- 
standing these,  he  will  understand  the  essential  principles  of 
all  the  rest,  except  those  of  Louisiana. 

t  §  3.  It  will  be  remembered,  that  besides  Massachusetts  and 
Virginia,  fourteen  of  the  present  States  were  settled,  and  titles  fc^Ch* 18' 
in  them  took  root,  before  the  territorial  ordinance  or  constitu- 
tion was  established  by  Congress  in  July,  1787  ;  under  which 
all  the  other  States  in  the  Union,  except  Louisiana,  have 
been  settled,  and  titles  to  property,  real  and  personal,  in  them, 
have  grown  up  on  uniform  principles  among  themselves,  and 
also  in  regard  to  the  other  States.  This  ordinance,  (formed 
by  the  author  of  this  work,)  was  framed  mainly  from  the  laws 
of  Massachusetts,  especially  in  regard  to  titles,  and  as  to 
them,  contains  the  following  clauses,  to  wit :  "  The  estates  of 
both  resident  and  non-resident  proprietors,  in  the  said  terri- 
tory, dying  intestate,  shall  descend  to,  and  be  distributed 
among  their  children,  and  the  descendants  of  a  deceased  child 
in  equal  parts  ;  the  descendants  of  a  deceased  child  or  grand- 
child to  take  the  share  of  their  deceased  parent,  in  equal  parts 
Among  them ;  and  where  there  shall  be  no  children  or  de- 
scendants, then  in  equal  parts  to  the  next  of  kin,  in  equal 
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Ch.  223.  degree ;  and  among  collaterals,  the  children  of  a  deceased 
Art.  1.    brother  or  sister  of  the  intestate,  shall  have  in  equal  parts 

K^y^^  among  them  their  deceased  parent's  share,  and  there  shall  in 
no  case  be  a  difference  between  kindred  of  the  whole  and 
half  blood  ;  saving  in  all  cases  to  the  widow  of  the  intestate 
her  third  part  of  the  real  estate  for  life,  and  one  third  part  of 
the  personal  estate."  "  And  estates  in  the  said  territory  may 
be  devised  or  bequeathed  by  wills  in  writing,  signed  and  seal- 
ed by  him  or  her,  in  whom  the  estate  may  be,  (being  of  full 
age,)  and  attested  by  three  witnesses.  And  real  estates  may 
be  conveyed  by  lease  and  release,  or  bargain  and  sale,  signed, 
sealed,  and  delivered,  by  the  person,  being  of  full  age,  in 
whom  the  estate  may  be,  and  attested  by  two  witnesses,  pro- 
vided such  wills  be  duly  proved,  and  such  conveyances  be 
acknowledged,  or  the  execution  thereof  duly  proved  and  re- 
corded." "  And  personal  property  may  be  transferred  by 
delivery."  "  And  in  the  just  preservation  of  rights  and  pro- 
perty, it  is  understood  and  declared,  that  no  law  ought  ever 
to  be  made,  or  have  force  in  the  said  territory,  that  shall,  in 
any  manner  whatever,  interfere  with  or  affect  private  con- 
tracts or  engagements,  bond  fide,  and  without  fraud,  previously 
formed."  "  There  shall  be  neither  slavery  nor  involuntary 
servitude  in  the  said  territory,  otherwise  than  in  the  punish- 
ment of  crimes,  whereof  the  party  shall  have  been  duly  con- 
victed ;  provided  always,  that  any  person  escaping  into  the 
•same,  from  whom  labour  or  service  is  lawfully  claimed  in  any 
one  of  the  original  States,  such  fugitive  may  be  lawfully  re- 
claimed, and  conveyed  to  the  person  claiming  his  or  her 
labour  or  service  as  aforesaid." 

§  4.  Thus  the  laws  of  Massachusetts  laid  the  foundation  of 
titles  to  real  and  personal  estates,  by  deed,  by  will,  and  by 
descent,  in  all  the  territories  of  the  Union,  northwest  of  the 
river  Ohio  ; — and  substantially  in  the  other  territories  to  which 
this  ordinance  has  been  extended.  With  regard  to  the  laws 
of  Massachusetts  and  Maine,  it  may  be  observed,  that  what 
is  common  law  here,  as  sundry  English  statutes  here  adopted 
and  before  named,  is  statute  law  in  many  of  the  other  States, 
as  these  English  statutes  in  them  have  been,  in  substance,  and 
sometimes  verbatim,  enacted  into  statutes  in  them  ;  or  verbatim 
adopted  by  Colony  legislatures,  declaring  them  in  force. 

§  5.  In  this  sketch  of  titles  to  property  in  the  several  States, 
a  very  great  number  of  minor  common-place  provisions  are 
not  noticed  ;  nor  is  it  to  be  expected  that  al!  the  provisions  m 
the  statutes  of  Massachusetts,  on  the  subjects  of  this  chapter, 
can  be  found  in  those  of  other  States  on  the  same  subjects. 

1  Cranch,         §  6.  In  every  country  title  to  lands  is  acquired  or  lost  by 

Mliedstates      *cx  *oc,»  usualty  lne  statute  law  of  the  place.    Hence  a 

i  .  Crosby  — 1  Wh.  R.  279. 


Digitized  b/Google 


NEW  HAMPSHIRE.    4  391 

writing  made  in  Grenada,  where  the  parties  resided,  and,  ac-  Ch.  223. 
cording  to  the  laws  of  that  island,  to  pass  land,  would  not  give    Art.  2. 
title  to  lands  situated  in  Massachusetts.  Change  of  sovereignty  v-^v-^' 
is  no  change  of  title.    And  in  every  State  the  remedy  as  to 
real  property  is  according  to  the  lex  loci.   3  Wheaton's  R. 
212,  230,  Robinson  v.  Campbell  &  al. 
Art.  2.   Acu;  Hampshire. 

Having  in  the  former  article  noticed  several  general 
principles  in  relation  to  the  subject  of  this  chapter,  attention 
will  now  be  paid,  but  concisely,  to  statute  titles  in  each  State, 
(Massachusetts  and  Maine  excepted,  titles  in  those  States 
having  been  already  stated  at  large.)  Maine  was,  till  1820, 
under  the  laws  of  Massachusetts,  and  has  retained  them,  with 
very  small  alterations.  New  Hampshire  was  a  long  time 
formerly  under  them.  On  examining  the  statutes  of  this 
State,  it  will  appear  that  they  have  been  framed  very  generally 
on  those  of  Massachusetts ;  the  most  material  differences  are# 
the  following,  on  the  subject  of  this  chapter,  to  wit :  1st.  The 
Judge  of  Probate  may  grant  licenses  to  sell  real  estates  of 
persons  deceased,  to  pay  debts  and  legacies,  after  giving  due 
notice  to  all  concerned,  to  make  their  objections,  if  they  see 
£t. — (So  by  a  late  statute  in  Massachusetts.) 

2d.  The  Judge  of  Probate  may  authorize  a  conveyance  of 
lands,  tenements,  and  hereditaments,  when  the  testator  or  in- 
testate in  his  life-time,  in  writing,  contracted  to  convey  them, 
and  did  not. 

3d.  After  debts  paid,  the  estates  of  deceased  persons  are 
-expressly  made  liable  to  support  the  children,  till  they  arrive 
4o  the  age  of  seven  years ;  and  after  that  period,  each  child 
is  supported,  by  express  statute  law,  out  of  his  or  her  own 
share. 

4th.  The  statute  law  directs  that  the  heirs'  or  distributees' 
bond  to  refund,  if  after  debts  &.c.  appear,  shall  be  made  to 
■the  Judge  of  Probate. 

5th.  That  claims  of  creditors  against  the  estate  of  persons 
deceased,  shall  be  exhibited  to  his  or  her  executors  or  ad- 
ministrators in  two  years,  by  the  inhabitants  of  the  State,  and 
in  three  years  by  those  creditors  who  live  out  of  the  State,  or 
be  barred  forever. 

Thus  titles  under  statutes  to  property  in  New  Hampshire, 
are  to  be  understood  to  be,  in  substance,  the  same  as  in  Mas- 
sachusetts, with  the  above  difference,  though  there  are  many 
variations  in  detail,  not  important.  This  concise  mode  has 
been  adopted  for  two  reasons:  1.  To  state  these  statute 
titles  in  the  other  States  in  the  Union  as  fully  as  those  in 
Massachusetts  are  stated  in  this  work,  would  have  required 
two  thousand  pages  or  more  :   2.  To  all  substantial  pur- 
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.  223.  poses,  most  of  these  statutes  must  have  been  repeated  again 
.  3.    and  again. 

Further,  many  of  the  differences  in  statute  titles  in  the 
several  States,  will  be  found  to  be  temporary  in  their  nature. 
Instance  Kentucky — the  perplexities  there,  the  greatest  in  the 
Union,  arise  almost  wholly  from  the  loose  way  in  which  pur- 
chasers of  wild  lands  were  allowed  to  pick  and  choose  and 
locate  their  lots,  and  from  titles  thereto  being  acquired  by 
various  grades.  Whenever  the  first  locations  shall  be  ascer- 
tained, most  of  these  perplexities  will  cease  ;  they  were  fore- 
seen, as  the  natural  result  of  the  Virginia  plan  in  settling  a 
new  country,  hence  opposed  month  after  month  by  the  Eas- 
tern States,  to  prevent  their  passing  the  river  Ohio  ;  had  this 
opposition  been  unsuccessful,  the  State  of  Ohio  &tc.  would 
have  been  in  the  condition  Kentucky  is  now  in. 

Art.  3.  Vermont. 

The  statutes  of  this  State  as  to  such  titles  have  been 
clearly  drawn  on  the  principles  of  those  of  Massachusetts, 
New  Hampshire,  and  New  York,  and  mainly  the  former. 
And  the  following  statute  provisions  are  found  in  Vermont  not 
in  the  laws  of  Massachusetts,  to  wit  :  1st.  Estates  for  want  of 
heirs  &c.  escheat  to  the  towns  in  which  tec.  and  not  to  the  State ; 
but  the  widow  is  made  heir  if  there  be  no  relations.  The 
towns  respectively  are  made  accountable  to  heirs,  devisees, 
or  legatees,  if  they  appear  within  seventeen  years. 

2d.  Where  a  feme  covert  makes  and  executes  a  deed  of 
her  estate  with  her  husband,  she  is  examined  privily,  and 
apart  from  him  in  order  that  the  court  or  magistrate  taking  her 
acknowledgment  may  be  satisfied  she  acts  freely ,  and  without 
the  coercion  he.  of  her  husband. 

3d.  A  female  not  married,  eighteen  years  of  age  or  more, 
is  authorized  to  devise  her  estate  or  to  convey  it  by  deed. 

4th.  Male  children  in  the  estates  of  intestates  have  double 
portions,  and  the  females  single  portions  ;  but  this  provision  is 
not  extended  to  other  relations. 

5th.  Executors  and  administrators  are  made  accountable 
according  to  a  new  appraisement  that  may  be  made  of  the 
estates  of  the  deceased  by  six  appraisers,  if  not  sold  by  order 
of  the  Probate  Court. 

6th.  Bastard  children  born  before  the  marriage  of  their 
parents  are  legitimised  by  their  after  marriage,  and  such 
children  always  inherit  the  mother's  estate,  or  have  a  capacity 
so  to  inherit.   [Law  of  Scotland.] 

7th.  As  to  the  support  of  children  of  deceased  persons,  the 
same  as  number  three  in  the  next  preceding  article. 

8th.  Statute  law  provides  for  vesting  the  personal  estates  of 
minors  in  lands  in  certain  cases,  or  lo  put  the  same  out  at 
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interest,  as  may  be  deemed  for  their  interest.  [See  Massa-  Ch.  923. 
chuseits  late  act.]  Art.  5. 

9th.  Executors  and  administrators  are  made  liable  to  an  v^-v^^ 
action  of  trespass  for  the  trespasses  of  their  testators  or  intes- 
tates, in  taking  &c.  and  carrying;  away  goods  and  chattels.  So 
they  may  have  clausum  fregit  or  ejectment  he.  to  recover 
lands  to  the  use  of  the  heirs  or  devisees. 

10th.  A  creditor  to  an  insolvent  estate  must  call  on  the 
executor  or  administrator  for  his  dividend  in  one  year,  or  be 
barred. 

Art.  4.   Rhode  Island. 

In  the  statutes  of  this  State  are  found  the  following  provis- 
ions on  the  subject  of  this  chapter,  not  in  our  laws,  or  rather 
our  laws  are  materially  different  on  the  same  subjects,  to  wit : 

$  1.  Deeds  in  Rhode  Island  are  recorded  in  town  records, 
and  in  the  office  of  town  clerks. 

$  2.  The  wife,  when  she  executes  a  deed  of  her  estate  with 
her  husband,  is  examined  privily,  as  in  Vermont. 

§3  A  tenant  in  fee  tail  is  empowered  expressly  by  statute 
to  devise  by  his  will,  or  to  convey  by  his  deed,  his  estate  tail 
in  fee  simple. 

§  4.  Persons  above  eighteen  years  of  age,  not  femes  coverts , 
may  bequeath  their  personal  estates. 

$  5.  A  statute  authorizes  town  treasurers  to  take  possession 
of  the  estates  of  persons  dying  without  heirs,  to  be  account* 
able  for  the  rents  and  profits  of  them  to  their  respective  towns. 
And  after  the  debts  of  the  deceased  owner  are  paid,  the  resi- 
due is  paid  to  the  towns  respectively ;  but  an  heir  or  heirs  ap- 
pearing in  a  limited  time,  he  or  they  are  entided  to  the 
residue. 

§6.  If  a  person  die  after  the  first  day  of  March  and  before 
the  31st  day  of  December,  his  or  her  executors  or  administra- 
tors receive  and  account  for  the  emblements  on  the  deceased's 
estate  ;  but  if  after  Dec.  31,  and  before  the  first  of  March, 
then  they  go  to  the  heirs  with  the  estate.  See  Maryland  &c. 

§  7.  If  a  tenant  for  life  of  an  estate  be  absent  seven  years, 
and  there  is  no  evidence  he  is  alive,  the  legal  presumptiou  is, 
that  he  is  dead,  and  the  estate  and  devolve  upon 

him  in  remainder. 

Art.  5.  Connecticut. 

This  State  was  originally  settled  from  Massachusetts,  and 
the  statutes  of  both  are  substantially  the  same,  in  most  cases, 
as  to  deeds  and  conveyances,  wills,  descents,  &c. ;  but  in  the 
following  cases  those  of  Connecticut  are  materially  different 
from  those  of  Massachusetts  on  the  same  subjects,  to  wit : 

$  1 .  Deeds  and  conveyances  in  Connecticut  are  recorded 

yol.  Til.  §0 
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Ch.  223.  by  town  clerks  in  the  towns  in  which  the  land  conveyed  by 
Art.  6.    them  lies  or  is  situated. 

v^-v-^/  §  2.  A  statute  declares  estates  given  in  tail  are  estates  in 
fee  simple  in  the  issue  of  the  first  donee. 

§  3.  Any  party  to  a  fraudulent  conveyance  of  lands,  tene- 
ments, or  hereditaments,  or  of  goods  or  chattels,  or  to  a  con- 
tract or  judgment  to  the  intent  to  defraud  creditors,  forfeits 
one  year's  value  of  the  real  estate,  and  all  the  goods  or  mon- 
ies, and  is  liable  to  half  a  year's  imprisonment. 

§  4.  A  statute  declares  that  a  person  disseized  of  lands  &c. 
is  disabled  to  convey  them ;  and  directs  all  leases  for  a  term 
of  more  than  one  year  to  be  acknowledged  or  proved  and 
recorded. 

§  5.  The  several  probate  courts  have  power  respectively  to 
order  real  estates  to  be  sold  for  the  payment  of  the  deceased's 
debts,  and  those  of  minors  in  certain  cases. 

§  6.  Also  to  require  further  security  of  executors  and  ad- 
ministrators, and  to  remove  them  if  they  neglect  to  give  it. 
So  in  Massachusetts  nearly,  by  a  late  act  of  1 8 1 8. 

§  7.  A  statute  provides  that  if  creditors  or  legatees  are 
aggrieved  by  an  appraisement  of  the  estates  of  persons  de- 
ceased, they  may  have,  within  six  months  after  the  first  is 
returned,  a  new  appraisement  to  be  made  by  three  appraisers. 

§  8.  Tf  there  be  no  children  of  the  intestate  or  issue  thereof, 
or  no  descendants,  the  estate  descends  to  the  next  of  kin  of 
the  whole  blood  of  the  ancestors  from  whom  derived  ;  and 
relations  of  the  whole  blood  are  preferred  to  those  of  the  half 
blood  in  equal  degree. 

See  several  cases  in  relation  to  the  estates  of  husbands  and 
wives,  parent  and  child,  guardian  and  ward,  in  prior  chapters, 
depending  partly  on  Connecticut  statutes  and  partly  on  the 
principles  of  the  common  law. 

§  9.  It  has  been  settled  in  this  State  that  a  real  British 
subject,  (one  of  Bristol  in  England)  who  in  1773  was  mort- 
gagee of  land  in  this  State,  and  then  died,  and  his  estate  de- 
scended to  such  subject,  his  heir,  he  in  1788  had  a  right  to 
recover  such  land  ;  and  the  court  said,  a  State  may  exclude 
aliens  from  acquiring  property  in  it,  "  but  it  would  be  against 
right  that  a  division  of  a  state  or  kingdom  should  work  a  for- 
feiture of  property  previously  acquired  under  its  laws."  This 
title  too  is  secured  by  the  treaty  of  1783 ;  and  also,  a  statute 
Kirby's  R.     of  the  State,  declaring  aliens  incapable  of  purchasing  or  hold- 
thorp^Bar-  'n8  ^an(ls  in  tne  State,  confirms  the  pit's,  title,  by  a  proviso  in 
ker»  the  act  declaring  it  shall  not  work  a  forfeiture  of  any  lands 

held  by  British  subjects  before  the  late  war. 

Art.  6.  Acts  York  statutes  respecting  deeds  and  convey- 
ances, wills,  descents,  distributions,  and  settlements  of  estates. 
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These  statutes  do  not  appear  to  be  framed  after  those  of  any  Ch.  223. 
other  Colony  or  State  directly  ;  yet  as  being  derived  from  the    Art,  6. 
same  source,  English  laws,  they  seem  to  be  the  same  in  princi-  s^w< 
pie  with  those  of  Massachusetts,  with  however  the  following 
differences  on  the  same  subjects,  to  wit : 

$  1.  Statutes  in  New  York  have  declared  conveyances  by 
fines  to  be  good  and  valid,  and  have  declared  and  directed 
the  proceedings  in  levying  them,  and  have  prescribed  the 
effects  of  them,  and  generally  have  placed  them  on  the  princi- 
ples of  the  English  laws. 

^  2.  Deeds  and  conveyances  in  New  York  are,  as  in  this 
State,  placed  on  the  grounds  stated  in  the  first  article  in  this 
chapter.  A  deed  to  convey  lands,  tenements,  or  heredita- 
ments, must  be  acknowledged  or  proved  in  a  cautious  and 
particular  manner,  and  recorded.  The  wife  is  examined 
privily,  as  in  Vermont  &tc.  Grants  of  lands  are  declared  to 
be  good  without  attornment ;  and  all  attornments  of  tenants 
are  deemed  void  if  made  to  strangers,  unless  made  in  pursu- 
ance of  a  judgment,  order,  or  decree  of  court,  and  with  the 
landlord's  consent. 

§  3.  A  statute  in  New  York  has  re-enacted  the  material 
parts  of  the  English  statute  of  uses,  and  gives  all  the  remedies 
to  the  cestui  que  use  the  owner  has.  The  lands  and  tene- 
ments are  liable  to  be  taken  on  executions  against  the  cestui 
que  use,  and  are  declared  to  be  assets  in  the  hands  of  his 
heirs  or  devisees. 

^  4.  Statutes  in  this  State  enact  several  matters  which  are 
common  law  in  Massachusetts,  as  to  warranties  and  frauds. 
As  warranties  made  by  tenants  for  life  of  lands,  tenements,  or 
hereditaments,  after  March  8,  1773,  descending  on  those  in 
remainder  or  reversion,  and  declared  to  be  void  and  of  no 
effect. 

$  5.  A  statute  declares  collateral  warranties  made  by  any 
ancestor  having  no  estate  of  inheritance  in  possession,  null  and 
void  as  against  his  heirs. 

§  6.  So  statutes  in  New  York  declare  deeds  in  trust  for 
the  grantors  therein,  and  to  the  intent  to  defraud  creditors  or 
subsequent  purchasers,  null  and  void,  as  to  such  creditors  and 
purchasers ;  herein  there  seems  to  have  been  re-enacted  the 
substance  of  the  13th  &.  27th  of  Queen  Elizabeth,  cited  in  a 
former  chapter,  and  adopted  as  common  law  in  Massachusetts. 
But  these  New  York  statutes  do  not  affect  bond  fide  convey- 
ances or  common  recoveries,  nor  vouchers  in  writs  of  for- 
medon. 

§7.  So  statutes  declare  estates  created  by  livery  and  seizin 
only  or  by  parol,  but  as  estates  at  will,  except  leases,  not 
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Ch.  223.  exceeding  a  term  of  three  years,  and  reserving  two  thirds  of 
Art.  6.    the  usual  yearly  rent 

v^"v-^»>  §  8.  Another  act  declares  that  no  interest  in  or  out  of  lands 
can  be  created,  or  granted,  or  assigned,  but  by  writing  signed, 
&c.  and  that  all  promises  to  convey  or  assign  lands,  or  any 
interest  in  them,  and  all  trusts,  must  be  in  writing,  &c.  except 
trusts  resulting  and  by  operation  of  law  ;  also,  that  all  assign- 
ments of  trusts  must  be  in  writing. 

§  9.  Other  statutes  provide  that  lands,  tenements  or  heredi- 
taments, may  be  devised,  but  not  to  corporations ;  and  that 
wills  concerning  them  must  be  proved  in  the  court  of  Common 
Pleas  in  the  county  ;  and  that  if  the  lands  &c.  devised  in  any 
will  lie  in  several  counties,  it  must  be  proved  and  recorded  in 
the  Supreme  Court. 

§  10.  Such  of  the  executors,  appointed  in  any  will,  as  prove 
it,  may  sell  and  convey  real  estate  devised  in  it  to  be  sold. 
Nuncupative  wills  are  in  the  usual  form  &c. 

§11/  By  statute,  also,  a  widow  may  bequeath  her  emble- 
ments, or  crop,  on  her  land  held  in  dower,  and  a  father,  by 
deed  or  will,  may  appoint  guardians  to  his  minor  children. 

§  12.  Surrogates  are  appointed  in  each  county  by  the  gov- 
ernor and  council,  during  pleasure,  to  prove  wills  and  to  grant 
letters  of  administration.  Their  powers  are  like  those  of 
our  judges  of  probate.  But  in  some  cases,  judges  of  probate 
are  appointed,  with  like  powers,  to  0ove  wills  and  grant  let- 
ters of  administration. 

§  13.  By  statute  provision  &tc.  probate  bonds  are  taken  to  the 
people  of  the  State,  and  such  judges  and  surrogates  cause 
them  to  be  sued. 

%  14.  They  have  power  to  enforce  the  execution  of  the 
decrees,  by  imprisoning  the  persons  against  whom  made ;  and 
last  wills  and  testaments  are,  in  certain  cases,  proved  by  a 
judge,  as  those  of  aliens,  &c.  and  those  in  which  a  surrogate 
is  executor. 

%  15.  Statutes  make  special  provision  as  to  letters  of  ad- 
ministration in  the  city  of  New- York. 

$  16.  A  judge  of  probate  or  surrogate  has  power,  on  due 
notice  to  all  persons  interested,  to  license  the  sale  of  real 
estates  for  the  payment  of  the  deceased's  debts,  and  if  neces- 
sary to  sell  a  certain  part,  and  that  if  it  is  not  divisible  or  capa- 
ble of  being  divided  without  material  injury,  the  whole  thereof 
may  be  sold,  and  the  surplus  proceeds  distributed  among  the 
heirs  and  devisees,  &c.  as  the  case  may  be. 

$  17.  Where  the  estate  of  the  deceased  is  insolvent,  it  is 
divided,  proportionably,  among  bis  creditors  without  allowing 
any  priority  or  preference  of  different  kinds  of  debts.  When 
real  estates  are  sold,  guardians  are  appointed  to  minors. 
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§  18.  By  statute,  an  administrator  de  bonis  non,  has  a  writ  Ch.  223. 
of  scire  facias  &lc  .  on  judgments  recovered  by  any  prior  ad*    Art,  7. 
ministrator  or  executor.    So  if  a  pit.  or  deft,  die  after  an  v^v-^ 
interlocutory  judgment  is  recovered  and  before  final  judgment, 
and  the  debt  survives,  the  executor  of  the  executor  or  ad- 
ministrator has  a  scire  facias  ;  and  damages  are  assessed,  and 
final  judgment  rendered  in  the  name  of  the  new  party. 

^  19.  As  to  executors  of  their  own  wrong,  the  common 
law  appears  to  be  enacted  into  statute  law,  with  several  use- 
ful explanations. 

<>  20.  Another  statute  makes  provision  that  real  estates  shall 
not  be  affected  by  judgments  against  executors  and  adminis- 
trators, and  makes  the  acts  of  administrators,  done  before  no- 
tice of  a  will,  good  and  valid. 

$  21.  Inventories  are  formed  by  executors  and  administra- 
tors, with  the  aid  of  certain  persons  interested,  as  creditors 
&c.  and  by  indenture. 

§  22.  Statutes  give  actions  of  trespass  for  and  against  ex- 
ecutors and  administrators,  for  goods  and  chattels  taken  from 
or  by  their  deceased  testators  or  intestates,  in  their  life-time. 

Distribution  of  estate  is  equal,  as  in  22  &i  23,  Ch.  II. 
and  all  advancements  are  estimated. 

§23.  Legatees  and  distributees  may  sue  and  recover  their 
rights  in  any  court  of  record,  or  legatee  a  proportionable  part 
of  his  legacy,  after  demand  made  and  security  given. 

§  24.  Guardians  and  next  friends  of  minors  are  not  allowed 
to  recover  legacies  Sic.  due  to  them  until  security  is  given  to 
account  to  them.  And  if  the  next  of  kin  do  not  appear  and 
claim  his  or  her  share  in  one  year,  it  is  paid  into  the  State 
treasury. 

§  25.  A  statute  limits  a  writ  of  right  to  25  years.  Opin- 
ions of  Spencer  J.  &  Kent  C.  J.  3  Johns.  R.  296. — Per 
Kent  C.  J.  3  Johns.  R.  394,  the  universal  practice  was, 
during  the  time  of  the  colony,  to  convey  estates  by  lease  and 
release,  and  this  practice  continued  till  the  abolition  of  the 
British  statutes  in  1788. 

Art.  7.  JVeu>  Jersey  statutes,  as  to  titles  fyc, 

§  1 .  In  this  State  conveyances  of  lands,  tenements,  and  here- 
ditaments, are  by  deed  acknowledged  and  recorded  in  the 
office  of  the  Secretary  of  State,  or  in  the  office  of  the  County 
Clerk  of  the  Common  Pleas,  and  lodged  in  either  within  six 
months  after  executed.  In  this  State,  as  in  New- York,  there  are 
various  ways  to  prove  deeds,  and  which  have  been  varied 
in  the  same  State  at  different  periods. 

§  2.  If  not  so  conducted,  not  valid,  as  against  after  bond 
fide  purchasers  or  mortgagees  for  valuable  consideration,  and 
without  notice ;  but  valid  as  between  the  parties  and  their 
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Ch.  223.  heirs.    The  statutes,  also,  make  authenticated  copies  of  the 
Art.  7.    record,  as  good  evidence  as  the  originals,  as  all  interlineations, 
v^w/  erasures,  &c.  are  by  law  noted  in  the  record. 

%  3.  Statutes  in  this  State  against  fraudulent  deeds  and  con- 
veyances are  on  the  same  principles  as  those  in  New  York, 
stated  in  the  last  article  ;  except  a  statute  in  New  Jersey  de- 
clares a  prior  conveyance  of  lands  &ic.  with  a  clause  of  re- 
servation, void,  as  against  a  subsequent  conveyance  of  the 
same  lands  &c.  by  the  same  person  for  good  consideration. 

§  4.  Also,  a  statute  declares  that  a  fraudulent  conveyance  shall 
not  affect  an  after  bond  fide  conveyance  to  a  person  having 
no  notice  or  knowledge  of  the  fraud,  nor  any  bona  fide  mort- 
gagee. 

§  5.  Another  statute  declares  that  fines  and  common  re- 
coveries are  no  assurance  of  estates,  or  to  bar  the  issue  in 
tail,  or  those  in  remainder  or  reversion,  of  their  lawful  claims 
or  entries. 

§  6.  Another  act  declares  that  a  sale  of  land,  with  or  with- 
out warranty,  by  tenant  in  dower  or  for  life,  is  void  as  to 
those  in  remainder  or  reversion,  and  that  they  may  imme- 
diately enter ;  and  if  she  so  sell,  with  an  after  husband,  and 
he  dies,  she  may  enter  after  his  death,  into  her  first  estate  ; 
and  that  an  alienation  by  tenant  by  the  curtesy  shall  be  no  bar 
to  the  issue,  of  the  inheritance  of  their  mother,  though  there 
be  a  clause  that  he  and  his  heirs  shall  be  bound  to  warranty. 
And  no  parol  demurrer  for  nonage  is  allowed. 

§  7.  That  a  collateral  warranty  of  lands  &c.  by  an  ances- 
tor, who,  at  the  time  of  making  it,  has  no  estate  of  inheritance 
in  possession  therein,  shall  be  void  as  against  his  heirs. 

$8.  As  to  attornment,  estates  only  by  livery  and  seizin,  by 
parol  only,  leases  under  three  years,  so  as  to  interest  in  lands 
&c.  grantable  or  assignable  but  by  writing,  see  New  York. 

$  9.  Wills,  till  lately,  were  valid  if  attested  but  by  two  wit- 
nesses; three  now  required.  Copies  of  the  registries  of 
wills  are  made  evidence. 

§  10.  Copies  of  wills  made  and  proved  in  Great  Britain,  or 
Ireland,  or  in  any  of  the  colonies,  certified  under  seal,  &c. 
made  good  evidence. 

§  11.  Where  lands,  tenements,  or  hereditaments  are  devised 
in  words,  that,  by  the  rules  of  law,  give  but  estates  for  life,  shall 
be  construed  in  fee  simple,  unless  words  be  used  clearly  and 
designedly  intended  to  make  them  estates  less  than  estates  in 
fee  simple. 

§  12.  Another  statute  declares  that  estates  tail  shall  be 
turned  into  estates  in  fee  simple,  in  the  heir  of  the  first  donee 
or  devisee.  Hence  the  entailment  continues  but  for  the  life 
of  the  first  donee  or  devisee,  and  the  fee  tail,  in  the  next  heir, 
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in  the  line  of  entailment,  is  turned  into  a  fee  simple.    Estates  Ch.  223. 
pur  outer  vie  may  be  devised,  and  if  not,  are  assets,  and  dis-    Art,  7. 
tributed  as  personal  estate. 

§13.  Another  act  directs  that  lands,  tenements,  and  heredi- 
taments, devised  to,  or  to  be  sold  by,  executors,  those  of 
them  who  accept  and  act,  shall  have  power  to  sell. 

^  14.  Personal  estate  may  be  bequeathed,  as  at  common 
law,  but  the  writing  must  be  recorded. 

§  1 5.  Widows,  by  another  act,  may  bequeath  their  emble- 
ments or  crop,  on  their  lands  and  dower. 

§  16.  Fathers,  by  deed  or  will,  have  power  to  appoint 
guardians  to  their  minor  children  not  married,  born  or  in  ven- 
tre sa  mere>  though  the  father  be  a  minor  or  of  age,  and 
such  guardians  may  be  as  guardians  in  common  socage,  both 
in  regard  to  the  estate  and  the  disposing  of  the  custody  and 
tuition. 

§  17.  Administration  is  granted  to  the  widow  or  next  of  kin ; 
and  inventories  are  made  by  executors  and  administrators,  and 
two  disinterested  and  respectable  freeholders,  on  oath,  and 
arc  lodged  in  the  registry  of  the  prerogative  court,  sworn 
to  before  the  surrogate. 

$  18.  Administration  bonds  are  taken  before  the  surrogate 
in  each  county,  and  to  the  surrogate  general  of  the  State. 
The  condition  is  according  to  the  22  U  23  of  Charles  II. ;  and 
he  can  sue  them  in  any  court  of  record. 

§  19.  The  judge  of  the  prerogative  court  may  issue  process 
to  the  sheriff,  &c.  to  enforce  his  sentence  or  decree. 

§20.  The  Orphan's  Court,  in  each  county,  orders  a  distri- 
bution of  the  personal  estate  among  the  next  of  kin,  and  to  the 
widow,  as  in  New  York  j  but  if  a  wife  die,  her  husband  settles 
her  personal  estate  to  his  own  use. 

§21.  If  the  personal  estate  be  insufficient  to  pay  the  debts 
of  the  deceased,  on  application  of  the  executor  or  administra- 
tor to  the  Orphan's  Court  in  the  county,  that  court  may  order 
real  estate  to  be  sold,  after  due  notice  to  all  persons  interest- 
ed, and  advertisements  published. 

$22.  The  estates,  real  and  personal,  of  persons  dying  in- 
solvent, are  distributed  equally  among  all  the  creditors,  to 
each  according  to  the  amount  of  his  debt ;  except  physicians' 
bills  in  the  last  sickness  of  the  deceased,  funeral  charges, 
and  judgments  entered  against  the  deceased,  are  first  paid. 

§  23.  Executors  and  administrators  are  entitled  to,  and 
liable  to,  actions  of  trespass,  for  goods  and  chattels  taken  from 
and  by  their  testators  and  intestates. 

§  24.  An  administrator  de  bonis  non  has  a  writ  of  scire 
facias  on  judgments,  as  in  New  York. 

$  25.  An  executor  of  his  own  wrong  is  described  by  statute, 
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Ch.  223.  and  he  may  retain  for  all  just  debts  he  has  paid,  and  all  sums 
Art.  8.    and  charges  advanced. 

V^V*^     §  26.  The  statute  of  uses,  in  substance,  is  enacted  in  this 
State. 

Art.  8.  Pennsylvania  statutes  enact  the  following  pro- 
visions on  the  subject  of  this  chapter,  to  wit : — 

§1.  An  office  of  registry  of  deeds  is  established  in  each 
county  in  the  State,  and  is  kept  by  a  recorder,  whose  duty  it 
is  to  record  all  deeds  and  conveyances  brought  to  him  ;  but 
before  recorded,  the  deeds  roust  be  acknowledged  or  proved, 
by  the  justices  of  the  peace,  or  in  some  of  the  various  ways 
prescribed  by  law.    And  when  thus  recorded,  they  are  de- 
clared to  be  of  equal  force  as  deeds  of  feoffment  with  livery 
and  seizin.    The  certified  copies  are  made  as  good  evidence 
as  the  originals.   Acts  of  1715,  1775.   Some  old  provisions, 
1682,  1683,  1688. 
Statute,  A.       §  2.  It  is  declared  that  the  words,  grant,  bargain,  sell,  make 
D.  1716—    an  express  covenant  to  the  grantee,  his  heirs,  and  assigns,  of 
Sees.  21.      seizin  and  of  an  indefeasible  estate  in  fee  simple. 

^  3.  Mortgages  to  be  valid,  must  be  acknowledged  and  re- 
corded within  six  calendar  months  ;  but  if  not,  they  are  good 
against  the  mortgagor.  Mortgages  are  discharged  as  in  Mas- 
sachusetts. 

^  4.  Some  deeds  are  to  be  acknowledged  or  proved  before 
a  judge  of  the  Supreme  Court,  or  a  justice  of  the  Common 
Pleas  of  the  county  in  which  the  land  conveyed  lies,  and 
recorded  in  six  months  after  executed.  The  English  statute 
of  frauds  has  never  been  adopted  in  Pennsylvania,  and  her 
act  does  not  make  parol  agreements  for  the  sale  of  lands, 
void.  Hence  if  A  agree,  by  parol,  to  convey  lands  to  B,  and 
fails  so  to  do,  B  may  recover  damages,  though  not  the  land. 
4  Dallas,  152,  Bell  ».  Andrews. 

$  5.  And  if  not  so  acknowledged  and  recorded,  they  are 
void  as  against  subsequent  purchasers  or  mortgagees  for  valu- 
able consideration,  if  not  so  recorded  before  the  said  alter 
purchase  is  made.  Deeds  made  out  of  the  State  must  be 
recorded  in  twelve  months ;  but  certain  cases  are  excepted, 
when  possession  goes  with  them. 

§  6.  Where  deeds  are  executed  by  husband  and  wife,  she 
must  be  privily  examined,  as  in  New  York  or  Vermont. 

§  7.  Estates  by  parol  or  by  livery  and  seizin  only,  leases 
exceeding  three  years,  any  interest  in  land  not  granted  or 
assigned  in  writing,  are  as  in  New  York. 

$  8.  Since  March  1777,  an  office  for  the  probate  and  re- 
gistering of  wills,  and  for  granting  letters  of  administration,  has 
been  established  in  Philadelphia,  and  in  each  county  in  th« 
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State,  and  an  office  for  recording  of  deeds.    A  probate  regis-  Ch.  223. 
ter  is  appointed  in  each,  and  commissioned  by  the  governor ;    Art.  8. 
so  a  recorder  of  deeds :  each  takes  an  oath  of  office,  and  v^-v-^/ 
gives  security  for  the  faithful  discharge  of  his  duty  to  the 
Speaker  of  the  House  of  Assembly.    Each  register  of  pro- 
bate &c.  appoints  a  deputy  to  officiate  in  his  absence,  and  to 
be  responsible  for  his  conduct.    And  each  deputy  has  power 
to  take  probate  of  wills,  and  to  grant  letters  of  administration, 
and  to  do  all  things  appertaining  to  the  said  office. 

^  9.  The  probate  register  takes  bonds,  on  granting  letters 
of  administration,  to  himself,— condition,  common  form. 

§  10.  Wills  of  lands,  tenements,  and  hereditaments,  are 
valid,  if  attested  by  two  or  more  witnesses. 

§11.  The  orphan's  courts  have  power  to  compel  adminis- 
trators to  make  settlements  and  distributions  of  intestate  es- 
tates, and  to  cause  the  said  bonds  to  be  sued  in  any  court 
of  justice  ; — an  appeal  lies.  The  administrators  must  return 
an  inventory  in  one  month,  and  settle  his  accounts  in  one 
year. 

%  12.  It  is  also  provided,  that  the  debts  of  deceased  per- 
sons not  secured  by  matter  of  record,  shall  not  be  a  Hen  on 
their  real  estates  above  seven  years  after  the  debtor's  decease, 
unless  the  same  be  demanded  or  sued  within  that  time  ;  with 
the  usual  saving  to  minors  &c. 

§  13.  Executors  and  administrators  are  enabled  to  perform 
contracts  in  writing,  made  by  their  deceased  testators  and  in- 
testates, to  convey  real  estate,  by  license  of  court. 

§  14.  An  appeal  lies  from  the  register's  decree  to  the  Su- 
preme Court,  where  the  sum  is  over  £50. 

§  15.  Distribution  of  personal,  and  descent  of  real  estate  Seetbesta 
intestate,  is  generally  on  the  American  principle  of  equality,  [ule»» 1  n«i- 
among  all  relations  in  equal  degree,  as  tenants  in  common  ;  S^2^1  ^ 
and  real  and  personal  estates  are  divided  by  the  same  rule.  48e! 
And  if  one,  in  equal  degree,  be  dead,  his  or  her  issue  takes 
his  or  her  share,  equally,  on  the  common  principle  of  repre- 
sentation.   Some  exceptions  are  peculiar  to  this  State.  The 
widow,  if  no  issue  of  the  deceased  intestate,  takes  half  of  the 
real  estate  for  life,  or  of  the  rents  and  profits,  and  half  of  the 
personal  absolutely.    If  no  widow  or  issue,  the  father  has  the 
personal  estate  absolutely,  and  the  real  for  his  life  ;  but  not 
if  the  estate  come  on  the  part  of  the  mother  of  the  deceased. 
If  no  widow  or  issue,  equally  to  brothers  and  sisters,  and  re- 
presentatives thereof,  after  the  father's  death.    If  no  brother 
or  sister,  or  issue  thereof,  the  father  takes  the  whole  forever, 
except  where  the  estate  has  descended  on  the  part  of  the 
mother.    And  where  the  father  is  dead,  the  statute  provides 
for  the  mother,  on  the  same  principle  it  above  provides  for 
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Ch.  223.  him  when  living.    Advancement  is  on  the  common  ground. 

Art.  8.  So  the  case  of  a  posthumous  child,  and  children  born  after 
n^v-^s  the  ma  ing  of  the  will,  and  not  provided  for  in  it.  If  the 
intestate  leave  no  issue,  father  or  mother,  brother  or  sister, 
or  issue  thereof,  of  the  whole  blood,  but  brothers  and  sisters 
of  the  half  blood,  they  and  their  issue  &c.  inherit  the  estate, 
except  if  the  estate  come  from  his  or  her  ancestor,  then  all 
are  excluded  not  of  his  or  her  blood.  This  detail  extends 
further  among  remote  relations  &ic. 

§16.  There  are  many  priorities  and  preferences  in  paying 
debts,  not  material  to  be  particularised  ;  but  it  merits  attention 
that  debts  due  to  the  State  are  paid  last. 

$  17.  Creditors  must  claim  their  dividends  in  a  year,  or  be 
barred,  where  the  estate  is  insolvent,  after  notice  piven  and 
published.  Nor  can  there  be  any  distribution  till  one  year  is 
expired,  and  the  usual  bonds  to  refund  are  given.  And  all 
persons  entitled  to  shares  must  claim  them  in  seven  years,  or 
be  barred,  with  the  usual  saving  for  minors  &cc. 

§  18.  A  naked  authority  to  sell  lands  &ic.  vests  the  same 
interest  in  executors  as  is  vested  in  them  if  the  lands  be  de- 
vised to  be  sold. 

<}  19.  In  the  charter  of  Pennsylvania  of  A.  D.  1700,  it 
was  provided,  that  the  laws  of  England  should  take  place  in 
all  matters  and  cases  wherein  no  positive  law  of  the  province 
was  made  or  existed.  This  provision  ever  after  had  an  im- 
portant effect,  as  it  was  a  general  adoption  of  English  law, 
with  only  the  exceptions  of  cases  provided  for  by  laws  enacted 
in  the  province.  But  1  Dallas,  67,  held  the  statute  of  21 
Jam.  I.  c.  16,  as  to  limitations,  has  never  been  adopted  in 
this  State  ;  but  that  the  32  H.  VIII.  c.  2.  has  been,  and  is  in 
force  on  the  same  subject ;  and  sixty  years'  possession  is  the 
rule.  Held  also,  that  the  common  law  of  England  has  ever 
been  in  force  in  Pennsylvania.  "  Ejectment  is  almost  the 
only  action  for  trying  titles  to  lands"  here. 

§  20.  By  acts  1764  and  1794,  if  one  make  his  will,  and 
then  marry,  and  dies,  leaving  a  widow,  or  a  child  born  after 
making  his  will,  it  is  a  revocation  as  to  them,  and  they  share 
in  his  estates  as  if  no  will  were  made.  Construction,  3  Bin- 
ney,  498,  Coates  v.  Hughes  ;  1  Washington's  Virg.  R.  140; 
3  Call's  Virg.  R.  A.  D.  1802,  on  a  similar  clause  in  Virginia. 
See  Ch.  93,  a.  2,  s.  8  ;  Ch.  127,  a.  8,  s.  11  ;  Mass.  acts  of 
1700,  and  Feb.  6,  1784  ;  and  constructions  thereof,  Ch.  126, 
a.  2,  s.  3. 

The  act  of  April  19,  1794,  was,  after  it  was  enacted,  the 
only  act  in  force  as  to  descents  of  estates,  until  another  was 
enacted  in  1797.  By  that  of  1794,  if  one  died  intestate, 
leaving  neither  parents  nor  issue,  or  brothers  or  sisters,  but 
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only  nephews  and  nieces,  there  was  no  provision)  but  the  estate  Ch.  223. 
descended  to  the  heir  at  common  law, — made  law  in  Penn-    Art.  8. 
sylvania  by  the  6th  section  of  the  charter  to  William  Penn,  v^v-^/ 
which  provided,  that  the  laws  of  England  "  for  regulating  and 
governing  property,  as  well  as  for  the  descent  and  enjoyment 
of  lands,  as  for  the  enjoyment  and  succession  of  goods  and 
chattels,"  be  in  force  in  Pennsylvania,  till  altered  by  the  legis- 
lature of  the  Province.  In  1797  a  statute  was  enacted, — pro- 
vision in  such  a  case.  4  Dallas,  64,  Johnson  in  E.  t>.  Haines' 
lessee. 

Though  lands  in  Pennsylvania  may  be  sold  for  the  payment 
of  debtors,  by  statute  law,  and  then  a  judgment  against  the 
debtor  is  a  lien  on  his  lands,  yet  if  the  creditor  imprison 
him  on  a  ca.  ta.,  and  he  is  discharged  by  the  insolvent  act, 
the  said  lien  is  extinguished.  4  Dallas,  214,  Freeman  v. 
Huston. 

§  21.  An  act  of  May  28,  1715,  makes  the  words,  grant, 
bargain,  sale,  an  express  covenant  to  the  grantee,  that  the 
grantor  was  seized  of  an  indefeasible  estate  in  fee,  free  from 
incumbrances  done  or  suffered  by  the  grantor  ;  and  for  quiet 
enjoyment  against  the  grantor,  his  heirs,  and  assigns.  Coop. 
Just.  617.  Construed  not  to  be  a  general  warranty,  2  Binn. 
95,  Gratz  ©.  Ewalt.  4  Dallas,  436,  446,  may  be  controlled  by 
a  special  warranty  if  so  intended. 

§  22.  An  act  of  Aptil  3,  1792,  was  passed  for  the  sale  of  3  Cnmch,  l 
the  vacant  lands  in  the  State,  in  part  on  the  Virginia  plan,  *°  73»  Huid«- 
prices  fixed  for  each  100  acres.  The  second  sect,  offered  Douglas*, 
for  sale  the  vacant  lands  in  the  State,  north  and  west  of  the 
rivers  Ohio  and  Alleghany,  and  Conewango  creek,  to  persons 
"  who  will  cultivate,  improve,  and  settle  the  same,"  at  £7. 
10s.  each  100  acres,  to  be  located,  surveyed,  and  secured  to 
such  purchasers.  Third  sect,  provided,  that  on  their  appli- 
cation to  the  secretary  of  the  land .  office,  there  should  be 
granted  a  warrant  to  each,  for  a  tract  not  exceeding  400 
acres,  and  the  surveyor  to  survey  it  for  "  the  use  of  the 
grantee,  his  heirs,  and  assigns,  forever."  Fourth  sect,  di- 
rected each  deputy  surveyor  to  keep  a  book  in  his  office,  and 
therein  to  enter  the  substance  of  the  warrant,  and  the  day  of 
receiving  it ;  this  book  to  be  open  to  all ;  copies  to  be  given 
fee.  Sect.  5  directed  him  to  survey  the  lot  at  the  grantee's 
'  expense,  avoiding  lands  actually  settled  and  improved  before 
the  entry  of  the  warrant,  except  for  the  settler  thereon  ;  that 
when  the  survey  was  made,  the  deputy  surveyor  was  to  enter 
it  in  another  book  to  be  kept  by  him,  to  be  called  the  survey 
book,  to  be  open  to  all,  on  paying  eleven  pence  for  each 
search  ;  and  each  one  entitled  to  a  copy,  on  paying  twenty-five 
cents  for  each  copy.    Sect.  6  directed  all  the  land  in  a  war- 
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Ch.  223.  rant  to  be  surveyed  "  in  one  entire  tract,"  if  to  be  found, — no 
Art.  8.    front  on  a  navigable  river  or  lake  to  contain  more  than  half 

v^*v-^/  the  length  of  the  lot ;  this  to  be  as  near  as  practicable  an 
oblong,  "  whose  length  shall  not  be  greater  than  twice  the 
breadth  thereof."  Sect.  7  directed  each  deputy  surveyor  to 
make  annual  returns  of  his  surveys  to  the  surveyor  general, 
connecting  all  his  plots  "  together  in  one  general  draft,"  as 
i  far  as  contiguous  to  each  other.  Sect.  S  respected  those  who 
had  settled  on,  and  assigned  them  their  lands  on  the  above 
principles.  Sect.  9  provided,  that  no  wai  rant  or  survey  should 
vest  any  title  to  land  west  of  the  Ohio,  unless  the  grantee 
made,  in  two  years  after  the  date  of  his  warrant,  an  actual 
settlement  on  his  lot,  "  by  clearing,  fencing,  and  cultivating, 
at  least  two  acres  for  every  100  acres"  in  his  lot,  built  a  house, 
and  resided  Sic.  five  years :  purchase  money  and  interest  re- 
mained a  lien  on  the  land,  and  if  not  paid  &&c.  in  ten  years, 
the  survey  &c.  became  void.  Sect.  1 1  provided  for  a  caveat 
&c. ;  other  sections  provided  for  exemptions  from  taxes  &c. 
These  are  the  most  material  parts  concisely  stated,  of  a  long 
act  on  the  subject.  In  this  system  one  defect  is  obvious,  be- 
cause it  allowed  the  purchasers  to  pick  and  choose  their  loca- 
tions, except  merely  the  form  of  the  lots  ;  of  course  to  leave 
tracts  of  land,  regular  or  irregular,  not  granted,  scattered  all 
about  among  those  granted  ;  keeping  boundaries  and  locations 
a  long  time  extremely  uncertain.  Held,  a  grantee  prevented 
performing  the  conditions  of  settlement  by  Indian  enemies, 
saved  his  title  by  persisting  in  his  endeavours  to  perform  the 
said  conditions.  See  the  principles  in  partition  of  an  intestate 
estate,  Ch.  191,  a.  5,  s.  7,  8,  9,  10,  in  Pennsylvania. 

§  23.  The  statute  of  Pennsylvania  provides,  that  "  wills  &c. 
being  proved  by  two  or  more  credible  witnesses  on  their  sol- 
emn affirmation,  or  by  other  legal  proof,  shall  be  good  and 
available  in  law;"  and  then  all  estates,  real  and  personal,  are 
subject  to  one  rule.  The  same  act  (of  1705)  requires  two  or 
more  witnesses  to  the  probate  of  a  nuncupative  will,  also  to 
the  revocation  of  a  will.  Held,  1  Dallas,  278,  288,  Lewis, 
appellant,  v.  Maris,  appellee,  that  the  "  legislature  meant 
to  require  two  witnesses  in  proof  of  every  testamentary  writing, 
whether  for  the  disposition  of  real  or  personal  estate  ;"  and 
that  "  other  legal  proof  was  put  in  opposition  to  solemn  affir- 
mation" in  order  to  admit  proof  on  oath.  The  Roman  law 
till  the  time  of  Justinian  required  seven  witnesses. 

24.  Lands  in  Pennsylvania  are  considered  as  chattels  in 
the  payment  of  debts,  and  may  be  taken  io  execution  on  a 
ft.  fa.  directed  to  the  officer  to  levy  of  the  goods  and  chattels 
of  the  debtor.  2  Dallas  293,  294,  Andrews'  lessee  t>.  Fleming. 
The  same  in  Delaware. 
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^  25.  Real  property  in  Pennsylvania  is  assets  for  the  pay-   Ch.  223. 
ment  of  debts ;  and  is  always  to  be  applied  in  case  of  a  defi-    Art.  9. 
ciency  of  personal  property.  And  a  judgment  of  the  Supreme  V^*V%J 
Court  in  a  cause  removed  from  an  inferior  court,  is  a  lien  on 
the  deft's.  land  throughout  the  State.   2  Dallas,  158,  160, 
Ralston,  assignee,  v.  Bell ;  Morris'  executors  v.  M'Connau- 
ghy.    And  a  sale  of  lands  by  executors  under  a  power  to 
pay  debts  is  valid  against  creditors  ;  but  not  under  a  power  to 
sell  to  pay  legacies.  2  Dallas,  291,  293,  Hannum  &t  al.  pits, 
in  error  v.  Spear — was  in  the  High  Court  of  Errors  and  Ap- 
peals, and  reversed  the  judgment  of  the  Supreme  Court ;  and 
these  lands  are  sold  on  execution  to  satisfy  the  judgment.  2 
Dallas,  131  &c. 

$  26.  The  purchser  of  lands  of  a  deceased  person,  sold  by 
order  of  the  Orphan's  Court  since  April  19,  1794,  holds  them 
discharged  from  the  lien  of  a  judgment  obtained  against  the 
intestate  in  his  lifetime,  and  from  other  debts  of  his,  on  two 
Statutes,  one  enacted  in  1705,  and  the  other  April  19,  1794, 
which  extend  to  all  parts  oftlte  State.  Molierer's  lessee  v. 
Noe,  4  Dallas,  450.  Ever  since  1705,  the  Orphan's  Court 
has  had  power  to  order  the  sale  of  such  part  of  the  lands  of 
intestates,  as  they  judged  necessary  for  the  payment  of  their 
debts,  the  education  and  maintenance  of  their  infant  children, 
and  improvement  of  the  rest  of  the  estate. 

Akt.  9.  Delaware  statutes,  respecting  deeds  and  convey- 
ances, wills,  descent,  distributions,  he.  are  generally  the  same 
as  those  on  these  subjects  in  Pennsylvania.  However,  the 
following  particulars  merit  special  notice,  to  wit : 

§  1.  A  statute  declares  fines  and  common  recoveries  of 
estates  tail  good  and  valid,  as  in  England. 

^  2.  Executors  and  administrators  have  power  to  convey 
lands  he.  contracted  by  the  deceased  to  be  sold  and  convey- 
ed, but  confined  to  writings  sealed. 

§  3.  Lands  and  real  estates  may  be  sold  to  pay  the  debts 
of  the  deceased,  also  to  maintain  his  children,  and  to  teach 
them  to  read  and  write,  and  to  put  boys  out  apprentices,  and 
for  the  improvement  of  the  rest  of  the  estate,  as  the  Orphan's 
Court  in  each  county  may  direct. 

^4.  The  justices  of  the  quarter  sessions  in  each  county 
hold  the  Orphan's  Court,  award  process,  he. ;  and  by  it  admin- 
istrators and  executors  may  be  required  to  give  additional  and 
better  security  ;  and  by  it  their  letters  of  administration  may 
be  revoked. 

%  5.  If  a  minor's  money  be  put  out  at  interest  on  such 
terms  and  security  as  the  Orphan's  Court  directs,  and  any  loss 
happens  by  reason  of  the  insufficiency  of  the  security,  it  is  the 
minor's ;  but  it  can  be  lent  but  for  one  year  at  any  one  time. 
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Ch.  223.  §  6.  There  is  a  court  of  delegates  in  each  county ;  this  is  a 
Art.  10.  court  of  record,  held  by  three  delegates  appointed  and  com- 
^■^v*^^  missioned  by  the  governor  ;  to  it  appeals  lie  from  the  register 
of  probate  and  appeals  also  lie  from  the  Orphan's  Court  to 
the  Supreme  Court. 

$  7.  Executors  and  administrators  are  so  strictly  forbidden 
to  pay  any  debts  but  those  legally  recoverable,  that  they  can 
pay  no  debt  whatever  not  so  recoverable. 

§  8.  Probate  bonds  of  executors  &c,  though  given  to  the 
register  in  each  country,  are  given  to  the  State  as  obligee ; 
and  a  bond  of  an  infant  executor  or  executrix  above  seven- 
teen years  old,  is  declared  to  be  as  valid  as  if  of  age.  Pro- 
ceedings on  probate  bonds  are  peculiar.  The  husband  gives 
such  bond  for  his  wife  when  executrix. 

$  9.  Distribution  of  personal  and  descent  of  real  estate,  are 
generally  on  the  American  principles  of  equality.  But  the 
eldest  son  had  a  double  share  till  1794.  The  whole  and  half 
blood,  in  some  specified  cases  share  equally,  and  in  some  not. 
If  there  be  no  issue  of  the  intestate,  his  widow  has  half  of  his 
real  estate  for  her  life.  Partition  of  his  estate  is  made  by  five 
freeholders  appointed  by  the  Orphan's  Court. 

Art.  10.  Maryland  statutes  as  to  titles  to  property  Sec., 
to  wit : 

See  more  of         1 .  They  declare  common  recoveries  suffered  by  tenants 

^uTte  tales  m  ta^'  va^»  tnat  ^at*  ^een  suffere0'  m  certain  cases,  though 
District  'of*9'  not  °y  proper  tenants  to  the  precipe  &c.,  and  though  not  ex- 
Columbia,  ecuted :  and  that  tenants  seized  in  fee  tail  may  convey  their 
art.  18.  estates,  as  tenants  in  fee  simple  may,  that  is,  wherever  the 
tenant  in  tail  could  by  a  common  recovery. 

§  2.  From  a  very  early  period  no  interests  in  and  out  of 
lands,  tenements,  and  hereditaments  in  Maryland,  except 
leases  for  less  than  seven  years,  have  passed,  been  created  or 
conveyed  but  by  deed,  and  that  in  some  specified  manner 
acknowledged,  or  proved,  and  enrolled,  or  recorded  in  some 
limited  time,  as  six  callendar  months  &c.  in  the  county  or 
district  in  which  the  land  conveyed  is  situated,  or  by  matter 
of  record.  Statute  A.  D.  1766,  when  the  deed  is  acknow- 
ledged and  enrolled  it  operates  from  the  delivery.  1  Cranch, 
250. 

<)  3.  And  every  feme  covert,  conveying  her  estate  or  interest 
with  her  husband,  is,  and  has  been  examined  privily,  and 
apart  from  him  when  she  acknowledges  her  deed,  whether  it 
be  her  free  act  and  deed,  or  not. 

^  4.  Orphan's  Court,  This  consists  of  three  men  of  integ- 
rity and  judgment  in  the  county,  appointed  and  commissioned 
by  the  governor,  with  advice  of  council ;  their  powers  and  du- 
ties nearly  the  same  as  those  of  judges  of  probate  in  Massac  hu- 
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setts  ; — are  sworn  &c.,  but  they  also  roust  declare  their  belief  Ch.  223. 
in  the  Christian  religion,  and  may  try  facts  by  a  jury  held  in  Art.  10. 
each  county  every  two  months.  The  register  of  wills  is  the  \^>tkJ 
recorder  ot  this  court  in  each  county. 

^  5.  Wills.  January  1799,  a  long  statute  of  about  sixty 
pages  was  passed,  regulating  in  much  detail,  matters  of  wills 
and  administration.  This  was  a  general  revision  of  former 
laws  on  these  subjects.  In  this  statute  are  many  valuable  pro- 
visions and  much  correct  law  ~,  several  matters  of  substance  in 
it  may  be  here  selected.  It  makes  :  1.  All  descendible  es- 
tates devisable,  except  estates  in  tail. 

%  2.  Males  twenty-oue  years  of  age  and  females  eighteen, 
have  power  to  devise  their  estates  by  writing  signed  and 
attested  in  the  usual  manner  by  three  witnesses ;  and  office 
copies  of  wills,  duly  proved,  are  made  good  evidence. 

§  3.  The  Orphan's  Court  proves  wills  &c.  of  personal  estate  ; 
from  it  is  an  appeal  to  the  Court  of  Chancery,  or  to  the  Gen- 
eral Court.  The  register  of  wills  can  prove  them  in  the 
recess  of  the  Orphan's  Court.  And  an  action  lies  on  an  authen- 
ticated copy  of  the  executor's  bond  to  the  State  as  obligee, 
the  condition  of  which  is  in  a  prescribed  form  ;  as  is  also  the 
oath  and  letters  of  administration,  and  letters  to  collect  and 
preserve  the  debts,  credits,  and  goods  of  the  deceased. 

$  4.  If  the  executor  be  under  eighteen  years  of  age  an 
administrator  during  his  minority  is  appointed.  So  one  is  ap- 
pointed, if  the  executor  be  an  alien,  or  incapable,  or  convicted 
of  an  infamous  crime.  The  act  prescribes  the  manner  of 
trying  if  a  minor,  an  alien,  idiot,  lunatic,  non  compos,  madman, 
or  such  convict,  and  declares  the  bond  of  the  executor  eigh- 
teen years  old,  valid ;  and  that  one  so  disqualified  to  be  an 
executor  is  disqualified  to  be  an  administrator, — and  is  so  tried. 

$  5.  This  act  prescribes  the  mode  of  granting  administration 
on  the  personal  estate ;  and  declares  acts  done  under  it  valid 
till  revoked  ;  and  that  actions  in  law  or  equity  commenced  by 
such  administrator  may  be  prosecuted  by  the  executor,  and 
judgment  rendered  in  his  name.  The  same  law  as  to  a  defence. 
And  he  is  bound  by  judgments  obtained  by  such  administrator, 
with  some  exceptions. 

§  6.  By  this  act  the  chose*  in  action  of  the  wife  on  her  de- 
cease, devolve  on  the  husband,  without  his  taking  administra- 
tion ;  but  if  he  die  before  he  collects  them,  or  gets  judgment 
for  them,  they  devolve  on  her  representative,  and  administra- 
tion is  granted  accordingly. 

$  7.  This  act  prescribes  nearly  the  usual  order  of  persons 
to  whom  administration  is  granted,  but  gives  a  preference  of 
males  to  females  in  equal  degree  ;  and  relations  on  the  fath- 
er's side  are  preferred  to  those  on  the  mother's,  in  equal 
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Cm.  223.  degree.  And  if  no  relations  to  administer,  administration  is  to 
Art.  10.  the  largest  creditor  applying  for  it. 

§  8.  The  inventory  is  made  by  two  persons  disinterested 
and  not  related  to  the  deceased.  The  act  prescribes  the  form 
of  their  warrant,  and  very  minute  proceedings  ;  and  that  the 
crop  on  the  land  at  the  death  of  the  owner  &c.  be  appraised, 
and  accounted  for  in  a  certain  manner  by  the  beir  or  adminis- 
trator. Assets  minutely  described  ;  as  estates  pur  outer  we, 
all  kinds  of  goods  and  chattels,  slaves,  &tc.  except  heir-looms, 
widow's  clothes,  ornaments,  and  jewels  proper  for  her  station, 
and  clothing  of  the  family,  these  are  not  inventoried. 

§  9.  By  this  act  executors  and  administrators  settle  their 
accounts  in  fifteen  calendar  months  after  date  of  letter  of 
administration  &c.  Inventories  they  return,  and  exact  ac- 
counts of  the  increase  of  the  estates  and  decrease  thereof  in 
their  hands,  and  are  allowed  for  the  decrease,  if  without  their 
fault.  They  may  sue  any  action  the  testator  or  intestate  might, 
except  of  slander,  or  for  torts  to  the  person.  So  they  are 
liable  to  any  action  he  might  have  been  sued  in,  except  as 
aforesaid,  and  are  made  entitled  to  and  Jiable  for  costs,  as  he 
might  have  been, — not  to  be  held  to  special  bail. 

§10.  If  assets  are  not  sufficient  to  pay  all  debts,  judgment 
ft>r  any  debt  is  rendered  for  its  proportion,  and  an  auditor  may 
be  appointed  to  report  it ;  and  further  assets  and  further  pro- 
portion is  allowed.  But  judgments  and  decrees  against  the 
deceased  are  first  wholly  paid,  and  other  claims  are*  on  an 
equal  footing.  An  executor  or  administrator  can  retain  for  his 
own  debt  no  more  than  the  Orphan's  Court  allows  on  a  refer- 
ence, issue  tried,  or  otherwise. 

^11.  This  acts  requires  claims  against  the  deceased's 
estate  to  be  proved  by  very  full  and  minute  evidence,  and  a 
very  strict  settlement  of  the  accounts  and  debts  due  to  it. 

$  12.  Distribution  of  personal  estate.  If  the  intestate  leave 
no  descendant,  parent,  brother,  or  sister,  or  child  thereof,  his 
widow  takes  all.  Otherwise  the  statute  distributes  the  estate, 
nearly  as  the  English  statute  of  distributions  does,  except  if 
no  relations  within  the  fifth  degree,  counting  down  from  the 
common  ancestor  to  the  most  remote  degree,  the  residue 
escheats  to  the  State. 

$  13.  Guardians  are  appointed  to  males  under  twenty-one 
years  of  age,  and  to  females  under  sixteen,  or  till  marriage 
under  sixteen,  by  will  or  Orphan's  Court ; — may  be  called  on 
to  give  new  bonds  ; — forms  prescribed.  In  their  inventories 
the  value  of  the  annual  income  is  included.  Act  is  strict 
against  waste,  but  the  court  may  allow  them  to  cut  down  wood, 
accounting  for  it. 

§14.  This  act  prescribes  many  rules  for  ascertaining  the 
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rights  of  widows,  as  to  what  shall  bar  them  of* their  dower,  or  Ch.  223. 
share  in  the  personal  estate.  Art.  11. 

§14.  Sureties  may  have  counter  security  in  the  cases  of  v^-v-^/ 
probate  bonds,  by  the  directions  of  the  Orphan's  Courts,  which 
have  power  to  summon  persons  concerned  in  the  deceased's 
estate  and  witnesses,  and  on  non-appearance  after  proper 
time  &c.  to  attach  and  sequester  their  estates  or  part  thereof, 
and  give  possession  thereof  to  proper  persons,  (real  or  per- 
sonal)— such  persons  give  bonds  to  the  State  to  account  &c. 

1 5.  The  orphan  (or  probate)  courts  have  chancery  pow- 
ers, to  require  answers  on  oath,  to  fine,  attach,  sequester,  $>c. 
and  to  form  issues  to  be  tried  in  the  most  convenient  law 
court,  to  give  costs  in  all  cases  at  discretion,  and  to  enforce 
payment  by  attachment  of  the  body,  or  by  fine,  attachment  or 
sequestration,  as  above.  Appeals  to  the  Court  of  Chancery 
or  General  Court. 

^  1 6.  In  summary  proceedings  and  an  appeal,  all  the  testi- 
mony is  put  in  writing,  and  sent  by  the  register  of  wills  to  the 
court  appealed  to. 

§  17.  Sequestered  property  may  be  sold  by  order  of  the 
Orphan's  Court,  when  necessary  to  pay  monies  become  due,— 
and  was  at  first  a  temporary  act. 

§  18.  In  Maryland  the  descent  of  an  intestate  estate  is  not  7  Crench, 
regulated  by  statute,  but  is  at  common  law  :  1.  If  derived  to  gj^^fj  le9m 
the  intestate  from  his  half  brother :  2.  From  his  brother  of  see  v.  Casey, 
the  whole  blood  :  3.  From  his  son  or  daughter  :  4.  From  his 
wife :  5.  Executory  devise  settled  on  the  case  of  Pells  v. 
iirown  and  other  English  cases  :  6.  One  tenant  in  common 
cannot  have  ejectment  against  another,  but  on  actual  ouster  ; 
according  Doe  v.  Prosser,  and  other  English  cases.  Statute 
of  descents  of  Maryland,  passed  1786 ;  by  the  general  princi- 
ples of  this  statute,  the  descent  is  to  the  next  of  kin  equally, 
with  many  nice  distinctions  as  to  the  paternal  estates  be. 

Art.  11.  Virginia  statutes.  As  to  deeds  and  conveyances,  See  more  ot 
wills,  descents,  distributions,  &c.— these,  (next  to  those  of  !vbJ  l"™ of 
Massachusetts,)  have  been  the  root  to  titles  to  property  in  Kentucky,  a. 
many  Colonies  and  States.    They  seem  to  be  well  and  con-  JJ^JjJ  Co* 
cisely  worded  ;  though  important,  fill  but  a  few  pages.   Those  ig™  ch'.  178, 
of  Massachusetts  on  these,  as  on  other  subjects,  have  been  a.  H ;  Ch. 
considered  at  large,  as  in  former  chapters.    These  of  Vir-  E?{Mnawg 
ginia,  as  the  germ  of  titles  in  many  places,  now  deserve  con-  were  adopted 


siderable  attention  in  this  sketch.    They  provide  as  follows  :  Kl,e.ra.l,y  in 
§  1.  That  no  interest  or  estate  in  or  out  of  lands,  tenements,  ]<^i,nny'"er 
or  hereditaments,  shall  be  conveyed,  (except  leases  for  not  legislature,  as 
more  than  five  years,)  but  by  writing,  sealed  and  delivered.  farb"tap£H" 
And  conveyances  are  void  as  against  purchasers  for  valuable  situation, 
considerations  and  without  notice,  or  any  creditor,  if  not  so 
vol.  vii.  52 
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Ch.  223  by  deed  acknowledged,  or  proved  in  a  specified  manner,  by 
Art.  11.  three  witnesses,  before  the  General  Court,  or  before  the  court 
of  that  district,  county,  city,  or  corporation,  in  which  "  the  land 
conveyed,  or  some  part  thereof,  lieth  within  eight  month* 
after  delivered,  to  be  lodged  with  the  clerk  of  such  courts,  to 
be  there  recorded.    See  44,  Colony  Statutes. 

§  2.  The  same  principle  is  adopted  respecting  agreements 
made  in  consideration  of  marriage,  if  land  be  therein  charged, 
or  if  only  personal  estate  be  settled  or  agreed  to  be  settled  or 
paid.  This  recording  contracts  as  tp  personal  estate,  is  a 
practice  found  in  the  civil  law.  In  that  there  was  provision* 
for  putting  all  nominal  stipulations  in  writing  on  record.  A 
proper  officer  registered  them  inter  acta,  and  gave  the  parties 
a  copy.  This  was  not  the  case  of  mere  pacts,  innominate 
agreements,  on  which  lay  no  specification,  but  only  an  action 
on  the  case,  in  factum. 

^  3.  Where  the  law  requires  livery  of  seizin  to  be  made 
and  entered  on  such  deed  of  land  &c.,  and  to  be  acknowledg- 
ed or  proved,  the  same  must  be  recorded  with  the  deed. 

^  4.  These  acts  declare  that  all  conveyances,  settlements, 
trusts,  and  mortgages  of  lands,  tenements,  and  hereditaments, 
and  chattels,  null  and  void,  as  to  subsequent  purchasers  and 
creditors,  if  not  so  acknowledged  or  proved  and  recorded, 
though  binding  the  parties  and  their  beirs.  Construction,  3 
Cranch,  140,  159 ;  3  Hen.  b  M.  232,  Moore's  Exr.  v.  The 
Auditor. 

^  5.  That  deeds  by  husband  and  wife  of  her  estate  or  in- 
terest, shall  be  valid,  if  acknowledged  in  a  prescribed  form, 
and  if  she  be  privily  examined  apart  from  him ;  and  "  she 
shall  declare  that  she  willingly  signed  and  sealed  the  said 
writing,"  and  consents  that  it  be  recorded ;  and  this  examina- 
tion must  be  returned  and  recorded. 

$  6.  These  acts  direct  the  manner  and  form  of  recordine 
and  docketing  conveyances ;  and  that  all  such  dockets  made 
in  the  district  and  county  courts,  must  be  yearly  transmitted 
to  the  clerk  of  the  General  Court,  to  be  there  recorded  by 
the  clerk  of  it. 

^  7.  Persons  having  estates  in  tail,  are  declared  to  stand 
seized  in  fee  simple,  both  as  to  lands,  tenements,  and  slaves  ; 
and  this  has  been  the  law  since  October  7,  1776,  except  as 
to  escheats;  and  such  estate  is  made  liable  to  debts,  and  to  be 
disposed  of  by  will  or  deed,  as  estates  in  fee  simple  are.  And 
1  Hen.  &  Mun.  240  to  302. 

$  8.  The  statutes  also  declare  that  every  estate  in  lands, 
devised  or  conveyed,  is  deemed  a  fee  simple,  unless  a  les9 
estate  is  limited,  or  unless  by  construction  or  operation  of 
law.  [This  important  law  supposes  every  grantor  and  devisor 
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means  a  fee  simple,  if  he  do  not  limit  a  less  estate  in  his  deed  Cb.  223. 
or  will.]   Act  of  1785,  which  took  effect  Jan.  1,  1787.  Art.  11. 

§  9.  If  an  estate,  being  conveyed,  is  limited  in  remainder  s^*v^/ 
to  a  son  or  daughter,  or  to  the  use  of  a  son  or  daughter  of  any 
person  to  be  begotten,  and  he  or  she  is  born  after  the  death 
of  his  or  her  father,  takes  the  same  as  if  born  in  his  life-time, 
though  no  estate  is  conveyed  to  support  such  contingent  re- 
mainder after  his  death.  By  statute  also  the  possession  of  an 
estate  is  annexed  to  the  use  &&c. 

§  10.  All  estates  held  in  trust  are  declared  to  be  liable  for 
the  debts  or  charges  of  the  cestui  que  trust  or  use,  as  the  same 
would  be  if  he  had  the  like  interest  in  the  thing  held,  he  has 
in  the  use  or  trust  thereof.  So  trust  estates  in  lands  are  de- 
clared to  be  subject  to  dower  and  curtesy  of  the  wife  or  hus- 
band of  cestui  que  use  or  trusty  as  legal  estates  are. 

Grants  of  rents,  reversions,  hue.  are  declared  to  be  good 
and  valid  without  attornment  of  the  tenant,  and  that  the  at- 
tornment of  the  tenant  to  a  stranger  is  void,  if  not  with  the  con- 
sent of  the  landlord,  or  on  a  judgment  of  a  court  of  law,  or  a 
decree  of  a  court  of  equity. 

§11.  The  English  statutes  to  prevent  fraud  to  creditors, 
and  as  to  executors  and  administrates, — as  to  undertaking 
for  the  debt  or  default  of  another, — as  to  promises  in  con- 
sideration of  marriage,— as  to  contracts  for  the  sale  of  lands 
&c.,  or  any  interest  therein,  for  more  than  a  year  Sic.  &c., 
not  in  writing  &c.  are,  in  substance,  enacted  in  Virginia. 

§  \2.  Conveyances  of  goods  and  chattels,  not  ou  considera- 
tions deemed  valuable  in  law,  are  declared  to  be  fraudulent, 
unless  by  will  or  deed,  and  proved  and  recorded,  if  the 
same  deed  include  lands  also ; — and  if  of  goods  and  chattels 
only,  then  to  be  acknowledged  or  proved  by  two  witnesses  in 
the  General  Court,  or  court  of  the  county  wherein  one  of  the 
parties  lives  within  eight  months  after  made,  or  unless  pos- 
session, bona  fide,  remain  with  the  donee.  This  principle  is 
extended  to  goods  claimed  as  loaned  &c. 

§  13.  All  alienations  and  warranties  of  lands,  tenements, 
and  hereditaments,  made  by  any  person,  purporting  to  pass 
or  assure  a  greater  estate  or  right,  than  such  person  may  law- 
fully pass  or  assure,  are  declared  to  operate  only  on  such 
right  or  estate,  as  be  has  and  may  lawfully  convey,  and  no 
more,  and  not  to  bar  the  residue  of  the  right  of  the  estate 
purported  to  be  conveyed  or  assured.  But  if  the  alienor 
"  mention  that  he  and  his  heirs  shall  be  bound  to  warranty, 
and  any  heritage  on  his  side  descend  in  the  present  or  fu- 
ture time  to  the  demandant,  then  he  is  barred  to  the  value  of 
this  heritage." 

§  14.  A  Virginia  statute  enacts  the  substance  of  the  32  H. 
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Ch.  228.  VIII.  c.  34.  respecting  assignees  of  reversions  on  leases  &c.f 
Art.  11.   and  of  lessees  &c.  cited  at  large,  Cb.  110. 
^-y-^      $  15.  Willt.    Last  wills  and  testaments  are  in  use  in  Vir- 
ginia as  in  the  other  States  ;  but  if  not  wholly  written  by  the 
testator,  they  must  be  attested  by  two  or  more  credible  wit- 
nesses, subscribing  their  names  in  his  presence.    [The  seizin 
-of  the  testator  does  not  appear  to  be  required.]    No  person 
under  eighteen  years  of  age  can,  by  will,  dispose  of  his  chat- 
tels.  See  Kentucky,  art.  15. 

§  16.  District,  county,  and  corporation  courts,  have  the 
probate  of  wills  in  their  respective  jurisdictions ;  and  it  is  de- 
clared, that  any  time  within  seven  years  after  a  will  is  proved, 
it  may  be  contested  on  a  petition  in  the  Court  of  Chancery ; 
and  if  the  party's  will  or  not,  is  a  question  to  be  tried  on  an 
issue  formed  for  the  purpose  ;  but  it  cannot  be  contested  after 
the  seven  years  are  expired ;  but  there  is  the  usual  saving  for 
minors,  married  women,  &ic. 

§  17.  These  statutes  also  provide  that  temporary  adminis- 
trators may  be  appointed,  as  pendente  lite,  during  minority,  to 
collect  and  preserve  the  personal  estate  of  the  deceased  Stc., 
giving  bonds,  and  returning  inventories  &c. 

§  18.  The  distribution  of  personal  estates  is  on  the  common 
American  principle,  derived  from  the  English  statute  of  dis- 
tributions ;  except,  however,  the  widow  has  her  share  in  the 
slaves  but  for  her  life.  And  these  Virginia  statutes  enact, 
that  personal  estate  shall  be  divided  among  heirs  as  real  estate 
descends. 

§  19.  Administration  is  granted  to  the  husband  or  to  the 
wife,  as  the  case  is,  and  next  to  those  next  entitled  to  shares 
in  distributions,  to  one  or  more  of  them  ;  if  none  such  apply 
for  it  in  thirty  days  &c,  then  to  any  creditor  or  creditors  ap- 
plying for  it,  or  to  any  other  person  the  court  may  deem  6t. 

^  20.  Probate  bonds  are  taken  to  the  sitting  justices  of  the 
court,  and  to  their  successors  in  office.  And  sureties  are  de- 
clared not  to  be  liable  in  their  own  estates  for  the  bad  plead- 
ings of  executors  or  administrators ; — and  the  said  justices 
are  made  liable,  if  the  security  taken  be  not  good  when 
taken ; — and  sureties  are  enabled  to  call  on  executors  and 
administrators  for  counter-security,  under  the  direction  of  the 
court. 

§21.  Provision  is  made  in  these  acts  that  the  clerks  in  the 
district,  county,  and  corporation  courts,  shall  annually  return 
to  the  clerk  of  the  General  Court  a  list  of  all  certificates  of 
probates  of  wills,  and  of  administrations  granted,  to  be  record- 
ed in  the  General  Court  alphabetically,  with  such  certificates 
granted  in  the  General  Court.  [This  record,  kept  at  one 
point  in  the  State,  contains  all  material  information  on  the 
subject.] 
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§  22.  Inventories  are  made  by  three  appraisers  appointed  On.  223. 
by  the  court.    The  inventory  is  declared  to  be  not  conclusive  Art.  11. 
evidence  of  the  value.    And  dead  victuals  and  liquors  laid  in 
for  family  use,  are  not  appraised  or  accounted  for.    And  a 
child  leaving  the  family  may  carry  away  his  or  her  part  of 
them. 

§  23.  It  is  declared  that  when  lands  are  devised  to  be  sold, 
the  acting  executors  or  administrators  shall  have  power  to  sell 
them ; — that  crops  on  the  .lands  of  the  deceased,  from  the 
first  of  March  to  December  31,  shall  be  assets  in  the  hands 
of  executors  and  adminstrators ; — and  that  slaves  and  servants 
shall  be  retained  on  the  farm  that  time,  so  far  as  employed  in 
raising  the  crop,  and  at  the  end  of  said  period,  delivered, 
well  clothed,  to  those  having  a  right  to  demand  them.  This 
provision  is  in  cases  in  which  the  testator  or  intestate  dies 
after  the  first  of  March,  and  before  December  31,  and  at  his 
death  occupied  the  said  farm  or  plantation.  But  the  crop  or 
emblements  on  the  land  between  December  31st  and  March 
1st,  and  the  decedent  dies  in  that  time,  pass  with  the  land  to 
the  heir  or  devisee,  reversioner  or  remainder  man,  as  the  case 
may  be. 

$  24.  If  tenant  for  life  of  lands  or  slaves,  let  or  hired  to 
another  person,  die  after  the  first  of  March,  the  lessee  or 
person  hiring,  holds  them  to  December  31,  paying  rent  or 
hire  to  that  lime,  and  then  delivers  the  slaves  well  cloth- 
ed &c. 

$  25.  A  statute  declares  that  if  a  debtor  be  appointed  ex- 
ecutor, this,  in  no  case,  shall  extinguish  his  debt. 

^  26.  In  suits  against  executors  and  administrators  on  open 
accounts,  the  court  is  directed  to  expunge  all  items  due  five 
years  or  more  before  the  decedent's  death,  with  a  saving  to 
minors  and  other  disabled  persons  of  three  years  after  the 
disability  removed  ; — and  a  penalty  of  tenfold  is  inflicted  for 
post-dating  any  item. 

§  27.  Suits  against  executors  and  administrators  on  judg- 
ments, are  limited  to  five  years  after  they  are  qualified,  with 
a  like  saving  of  three  years ;— and  may  have,  and  are  liable 
to,  actions  of  trespass  for  goods  taken  from,  or  by  their  testa- 
tors or  intestates.  And  an  executor  of  an  executor  is  al- 
lowed ;  and  also  executors  and  administrators  are  made  liable 
for  the  waste  done  by  the  executors  and  administrators  on  the 
estate  before  them. 

^  28.  Provided,  that  slaves  be  not  sold  to  pay  debts  until 
after  all  the  other  personal  estate  is  sold.    By  a  Virginia  act 
of  1758,  no  gift  of  a  slave  was  valid,  unless  in  writing  and 
recorded.    How  far  parol  evidence  will  apply,  see  Ch.  93 
a.  3,  s.  35 ;  4  Cranch,  398,  200. 
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Ch.  223.      In  1784,  a  similar  law  was  enacted,  and  making  a  parol 
Art.  II.  gift  void,  though  possession  accompany  the  gift,  4  Crancli, 
400  ;  five  years'  adverse  possession  gives  a  title,  402. 

{$29.  Devises  of  lands,  rents,  &c.  since  December  1789, 
are  declared  void ;  as  to  creditors  by  specialties,  in  which 
heirs  are  bound ;  and  heirs  and  devisees  are  made  jointly  liable 
to  the  amount  of  the  lands  so  desended  or  devised,  of  which 
the  deceased  is  seized  at  the  time  of  his  death,  In  fee  simple 
in  possession,  remainder,  or  reversion,  or  has  power  to  dispose 
of  by  will ;  and  devisees  are  made  liable  for  false  pleas,  as 
heirs  are ;  with  exceptions  of  devises  to  pay  just  debts  or 
portions  in  pursuance  of  any  marriage  contract  in  writing,  for 
a  child  or  children  other  than  the  heir  at  law. 

§  30.  Where  an  heir  at  law  is  liable  lor  debts,  he  is  declar- 
ed to  be  held  to  the  value  of  the  estate  descended  to  him, 
though  he  alienates  it  before  he  is  sued  ;  that  estate,  however, 
which  is  bond  fide  sold  is  not  liable.  The  heir  may  plead 
riens  per  descent,  and  the  ph.  may  reply  he  had  lands  &c.  by 
descent  &c.  before  the  action  was  brought  or  bill  filed.  Devi- 
sees are  made  liable  as  heirs  are. 
lwTierce*  $31'  Construction  of  the  Virginia  statutes  as  to  convey 
Turaerla  ances.  See  s.  1,2,  &c.  Held,  (Johnson  J.  dissenting)  a  mar- 
error,  riage  settlement  which  conveyed  the  intended  wife's  land  and 
slaves  to  trustees  by  deed,  to  which  the  intended  husband  was 
a  party,  consenting  to  be  held  in  trust  till  her  marriage  to  the 
use  of  herself;  after  it,  to  the  use  of  her  and  him  and  long- 
est liver  of  them  ;  and  after  their  deaths  to  the  use  of  her 
heirs,  is  valid,  though  not  recorded,  and  protects  the  property 
from  the  husband's  creditors.  He,"  after  the  intermarriage, 
died,  and  she  possessing  and  claiming  the  slaves  as  her  own, 
and  possessing  them  and  lands  by  the  trustees'  assent,  was  sued 
by  his  creditor  as  executrix  in  her  own  wrong.  Act  of  Virginia, 
Dec,  13,  1792,  enacted  as  above,  that  all  conveyances  of 
land,  marriage  settlement  of  lands,  slaves,  or  other  personal 
property,  deeds  of  trust  and  mortgages  thereafter  made,  should 
be  void  as  to  all  creditors  and  subsequent  purchasers,  if  not 
See  Ch.  39,  proved  and  recorded  in  eight  months,  as  above  :  "  but  that 
a.  8,8.  l.  the  same  as  between  the  parties  and  their  heirs  should  never- 
theless be  valid,"  though  not  recorded.  This  deed  was  not 
recorded,  yet  deemed  valid  among  the  parties ;  so  effectually 
vested  her  estate  in  the  trustees,  and  the  creditors  intended 
by  the  statute  were  hers,  the  grantor's,  not  her  husband's 
creditors,  hence  Pierce,  his  creditor,  could  not  object  to  it. 
•  Crancb,  19.  §32.  One  of  the  land  laws  of  Virginia  extending  to  Ken- 
tucky, gave  a  right  of  preemption  to  those  who  had  marked 
and  improved  lands  before  the  year  1778,  and  referred  that 
right  to  the  time  when  the  improvement  was  made  and  to  the 
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time  of  passing  the  act  of  1779,  and  not  to  the  time  when  the  Ch.  223. 
claim  for  such  preemption  was  made  before  the  Court  of  Com-   Art.  11. 
missioners.  From  improvements  vague  and  uncertain  in  large  s-^v-w 
tracts  of  lands,  without  any  precise  boundaries,  the  courts  in 
Kentucky  found  themselves  obliged  to  adopt  a  rule  thus  vague 
and  imaginary,  to  wit :  in  failure  to  describe  the  external 
figure  of  a  tract  of  land,  the  bounds  of  it  to  be  supplied  by 
supposing  and  placing  the  improvement  in  the  centre,  and 
drawing  round  it  a  square  with  the  lines  to  the  cardinal  points, 
comprehending  the  quantity  claimed  by  the  location. 

§  33.  Mortgage  of  goods  is  void  as  to  creditors  and  after  3  Crunch, 
purchasers,  if  not  acknowledged  or  proved  by  these  witnesses,       JJjjjj  v 
and  recorded  as  conveyances  of  lands  must  be.  Rev.  Code,  Butts*00 
167,  of  1802. 

§  34.  Construction  of  the  Virginia  statute  as  to  bastards.  6  Wheat oo, 
Before  the  year  1775,  Hugh  Stevenson  of  Virginia,  cohabited  fj^g68? 
with  Ann  Whaley  and  had  by  her  the  appellants,  whom  he  heirs  r.  Suiif- 
recognised  as  his  children.  July  1775,  he  made  his  will  duly  vant  in  Chan- 
proved.    In  it  he  described  them  as  the  children  of  himself  q^J7»  lands  ,n 
and  his  wife  Ann,  and  devised  all  his  estate  to  her  and  them. 
June  1776,  he  was  appointed  a  colonel  in  the  Virginia  line  of 
the  American  army.    In  July  1776,  he  married  said  Ann, 
and  died  in  the  service  August  1776,  leaving  her  pregnant  of 
a  son  afterwards  born,  and  named  Richard  Stevenson.  After 
the  father's  death  and  Richard's  birth  a  warrant  for  6666 
acres  and  two  thirds  of  military  lands  was  granted  by  Vir- 
ginia to  said  Richard,  who  died  in  1796,  a  minor,  without  wife 
or  child,  and  not  having  located  or  disposed  of  his  warrant. 
His  mother  died  before  1796.    The  defts.  claimed  under 
John  Stevenson,  the  elder  paternal  uncle  of  said  Richard. 
Pit's,  bill  was  dismissed  below,  and  they  appealed. 

The  appellants  claimed  mainly  on  the  18  and  19  sections  of 
the  act  of  descents,  enacted  in  Virginia  in  1785,  and  come 
into  operation  January  1,  1787; — 18th  was  in  these  words, 
"  In  making  titles  by  descent  it  shall  be  no  bar  to  a  party  that 
any  ancestor  through  whom  he  derives  his  descent  from  the 
intestate  is,  or  hath  been  an  alien.  Bastards,  also,  shall  be 
capable  of  inheriting  or  transmitting  inheritances  on  the  part 
of  their  mother  in  like  manner,  as  if  they  had  been  lawfully 
begotten  of  such  mother." 

The  19th  section  is  us  follows  :  "  Where  a  man  having  by 
a  woman  one  or  more  children,  shall  afterwards  intermarry 
with  such  woman,  such  child  or  children,  if  recognised  by  him, 
shall  be  thereby  legitimated."  Held,  1.  The  appellants  did 
not  take  as  devisees  ;  in  fact  the  testator  never  had  any  inter- 
est in  the  land  ;  this  point  was  not  much  relied  on  :  2.  They 
take  not  under  said  18th  section,  as  they  thereby  could  only 
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Ch.  223.  inherit  from  their  mother,  and  transmit  their  inheritances  in 
Art  1 1 .   their  descending  line  ;  that  bastards  under  that  section  cannot 
v^vv/  inherit  collateral,  or  be  inherited  by  them,  though  on  the 
mother's  side  ;  this  was  understood  to  be  the  first  construc- 
tion of  this  section :  3.  That  the  appellants  could  not  take 
under  the  19th  section,  because  their  father,  Hugh  Stevenson, 
did  not  recognise  them  and  die  after  the  act  came  into  opera- 
tion.   Several  reasons  were  given,  but  the  best  was,  that  the 
father,  when  he  recognises  his  bastard  children  to  make  them 
heirs  &tc.,  ought  to  know  of  this  new  law,  in  order  he  may 
see  the  full  effect  of  his  recognition,  otherwise  he  may  make 
heirs  to  his  estate  contrary  to  his  intentions,  and  the  section 
See  Barnitz's  might  have  been  retrospective.    Also  the  construction  now 
*e"e7W  C*  given  of  this  19th  section  had  been  given  by  the  Supreme 
Cranch,  466.  Court  of  Errors  in  Virginia.   See  Rice  v.  Efford,  3  Hen.  & 
Mun.  225  ;  and  Sleighs  v.  Strider,  Id. ;  and  Stones  v.  Keel- 
ing, Id.    The  same  is  said  to  be  the  law  in  Kentucky,  derived 
from  Virginia,  and  the  same  as  to  many  estates  in  the  State  of 
Ohio.    The  cause  was  ably  and  very  elaborately  argued  ;  see 
the  arguments  in  over  fifty  pages,  and  in  a  note  the  laws  as  to 
illegitimates  among  the   Jews,  Greeks,  Romans,  French, 
Scots,  &cc.    In  1785,  also,  three  other  long  acts  were  enact- 
ed and  commenced  operation  the  same  first  day  of  January 
1787,  one  respecting  marriage,  one  dower,  and  one  distribu- 
tions and  wills.  These  three,  with  said  statute  of  descent,  have 
since  been  the  main  foundation  in  Virginia  and  Kentucky,  of 
titles  by  descent,  by  wills,  in  dower  and  curtesy.    We  have 
seen  in  Massachusetts  and  Maine  there  is  a  provision  enacted 
in  March  1806,  by  which  the  estate  in  certain  cases  descends 
to  the  paternal  or  maternal  stock  alone  from  whence  it  came. 
It  is  understood  there  is  in  Virginia  and  Kentucky  a  like  pro- 
vision.   This  often  leads  us  to  inquire  who  was  the  first  pur- 
chaser of  the  estate. 
4  Guer^  M'      ^  35 '  C°nstruction  °f a  Virginia  statute  as  to  lands.  Rev. 
rant"CFow.  Cod.  vol.  1,  ch.  64,  s.  29  ;    Held,  that  the  Superior  Court 
ler  k  ai.—    of  Chancery  has  power  to  decree  a  person  being  within  the 
apis's"  s26'  State  to  execute  a  conveyance  for  lands  lying  in  another  State, 
Same' as  to    or  to  cancel  a  deed  for  such  lands  obtained  by  fraud.  One 
counties.      deft.  lived  in  Virginia,  the  other  in  Kentucky,  where  the  land 
i36,CAid?id^e  was  y  Dotn  appeared  and  filed  a  plea  in  abatement  to  the 
fc.  nl.  v.  Giles  court's  jurisdiction,  because  the  land  lay  in  another  State, 
k  a,Vr_.      The  construction  of  the  statute  was,  that  in  this  case  it  left 

Hind  sin.        ,  .......  .      .     .   ,  , 

Prac.  429,—  *ne  court  to  exercise  its  jurisdiction  on  general  principles,  and 
Farley  i\  held,  that  on  these  it  could  act  in  personam  on  all  persons 
Wvtiie'sR  within  its  jurisdiction,  but  not  on  land  in  another  State,  as  to 
136.  make  partition  &ic.  :  2.  That  a  deed  might  well  be  executed  in 

one  State,  of  land  in  another  :  3.  A  fraudulent  deed  of  laud 
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in  one  State  may  be  cancelled  in  another.    A  like  decision  Ch.  223. 
was  had  in  1794,  as  to  land  in  North  Carolina.  Cited  3  Ves.  Art.  1 1. 
jun.  170 ;  and  5  Ves.  jun.  277,  Lord  Cranstown  v.  Johnston.  v-^»v-^/ 
The  powers  being  general  equity  powers  on  which  these  de- 
crees were  made,  apply  to  our  equity  courts  generally.  In 
the  last  case  a  decree  was  made  in  England  in  personam  to 
reconvey  lands  in  the  British  West  Indies. 

§  36.  Though  a  statute  of  Virginia  gives  an  action  at  law  1  Hen.  b  M. 
for  waste,  and  power  to  prevent  it,  pendente  lite,  yet  an  injunc-  "xhoma*?1" 
tion  to  stay  it,  is  generally  a  proper  subject  for  the  jurisdiction 
of  a  court  of  equity.    In  this  State  the  surety  of  an  execu- 
tor or  administrator  cannot  be  sued  at  law  or  in  equity,  till  a 
devastavit  is  fixed  on  the  principal.  1  Hen.  &  Mun.  11.  And 
whenever  an  objection  to  a  bill  in  equity  appears  on  the  face 
of  it,  it  may  be  demurred  to  ;  when  not,  the  proper  defence  is 
by  plea  or  answer.  Id.  17.    This  is  general  law;  see  Mit- 
ford's  Pleadings,  177.    The  officer's  return  on  an  execution  Turner  tel. 
against  an  executor,  that  he  has  moved  out  of  the  State,  is  not  t-Chion's  , 
sufficient  evidence  of  waste  to  enable  the  county  justice  to  sue  j^J'  £3.  ea" 
on  the  probate  bond  to  whom  given. 

§  37.  How,  and  how  long  a  will  may  be  disputed.   Held,  1.  1  Hen.  L  M. 
That,  after  the  probate  of  a  will,  any  person  interested,  who  Q^n°eIJlJ'i| 
had  not  appeared  to  contest  such  probate,  may,  within  seven  r 
years,  file  a  bill  in  equity  to  contest  its  validity.    2.  If  such 
a  person  appeared  and  contested  it,  be  may  file  such  bill,  on 
the  ground  of  fraud  not  known  to  him  at  the  time  of  the 
probate.    3.  Though  a  will  has  been  recorded  in  a  District 
Conn,  a  County  Court  in  Chancery  has  jurisdiction  to  try  its  1  Rev.  Code, 
validity.    4.  This  court  may  direct  an  issue  to  be  tried  on  ^J2'8* 
the  common-law  side  of  the  same  court.    5.  On  a  jury  trial,  1  r6v.  Code, 
if  the  evidence  adduced  do  not  appear  on  the  record,  all  is  to  c      ».  13, 
be  presumed  correct.    6.  On  such  issue,  chancery  ought  to       'p.  91*— 
direct  as  to  the  reading  of  the  papers  filed  in  the  cause,  other-  2  Ld.  Raym.  . 
wise  omitting  to  read  any  of  them  on  the  trial  of  such  issue  86°- 
will  not  be  a  ground  for  reversing  the  proceedings,  if  the 
Court  of  Chancery  refuse  a  new  trial.  7.  When  the  verdict  in 
such  case  is  certified  to  the  court  sitting  in  chancery,  and 
a  new  trial  refused,  and  at  the  trial  there  are  certain  allega- 
tions, but  no  record  of  them,  but  they  are  stated  in  a  bill 
of  exceptions  to  the  court's  opinion  refusing  a  new  trial, 
they  are  not  to  be  deemed  as  true  by  the  court's  signing  and 
sealing  such  bill.    8.  An  issue  to  try  the  validity  of  a  will  has 
the  same  effect  as  an  issue  to  try  if  the  writing  be  a  will  or  gM  ^ 
not.    It  appears  the  county  courts  in  Virginia,  of  which  there  sua  of  1820. 
are  about  100,  have  an  equity  side,  and  a  common-law  side, 
and  jury  trial.    In  this  case,  "  a  declaration  was  drawn,  stat- 
ing a  wager,  that  the  paper  purporting  to  be  the  will  was  not 
VOL.  vii.  '  53 
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Cii.  223.  valid  ;"  the  jury  found  it  not  valid.  The  first  appeal  was 
Art,  11.  to  the  District  Court  of  Charlottesville ;  the  second,  to  the 
t^VX^  High  Court  of  Chancery  ;  and  the  third  to  the  Court  of  Appeals. 

§  38.  Dower  in  a  trust  estate  by  statute.  It  seems  the 
l  Hen.  fe  M.  ividow  is  entitled  to  it  in  an  equitable  estate  in  fee  simple,  con- 
j,l>10^Kow*  tracted  by  verbal  agreement  to  be  conveyed  to  her  late  hus- 
ton.—  W"  hand,  if  such  a  contract  as  would  authorize  equity  to  decree 
Virginia  stat.  a  legal  estate.  2.  The  statute  of  frauds  avails  the  deft., 
fe  ifun  367H'  tnouSn  not  formally  pleaded.  3.  It  especially  applies,  where 
dower  must'  the  verbal  evidence  of  an  agreement  is  contradictory  and  is 
be  brought  a- against  such  evidence.  The  verbal  agreement  was  between 
on'hefreellold  father  and  son,  and  he,  at  his  father's  request,  moved  on  to  the 
fee.— Equity  land  and  made  considerable  improvement.  Majority  of  the 
need  not  di-  court  jn  favour  of  the  father :  the  evidence  rather  proving 
—l  Heo.  k  the  son  was  to  have  only  a  life  estate  if  he  left  no  issue.  His 
M.372,  Nice  widow  claimed  dower,  and  he  left  no  issue. 
w.  Purcell.  *  Slavery  under  ancient  statutes  in  Virginia.  Held, 
]  Hen.  tiM.  1.  Where  white  persons,  or  native  American  Indians,  or  their 
133,  Hudgins  descendants  in  the  maternal  line,  are  claimed  as  slaves,  the 
Stat.ni67o"~  onu*  probandi  is  on  the  claimant.  Seats  as  to  native  Africans 
1691.  Vance  and  their  descendants,  who  have  been,  and  are  now  held  in 
S  Hen^M  s^avery*  ^#  No  native  American  Indians  could  be  made 
288.__Ch.iw,  slaves  under  the  laws  of  Virginia  since  the  year  1691.  3. 
a.  3,  s.  36. —  If  the  female  ancestor  of  a  person  asserting  a  right  to  freedom 

0  t-I  _     P-f  *^  * 

T 49  i  Pal-  *s  Proved  to  nave  Deen  an  Indian,  it  is  incumbent  on  those 
lasfcai.t/.HHi  who  claim  such  person  as  a  slave,  to  shew  that  such  ancestor, 

Hannah  feai  °r  901116  ^ema^e  ^rom  wnom  sne  descended,  was  brought  into 
•.Davis.-..'  Virginia  between  the  years  1679  and  1691,  and  under  cir- 
Wash.  123;  cumstances,  which,  by  the  laws  then  in  force,  created  a  right 
ty 'fea?»PCo-  to  hold  in  s,aver.v.  The  court,  in  these  cases,  as  in  others, 
ho.  gave  the  statutes  of  this  State  a  very  liberal  construction  in 

favour  of  freedom.  The  persons  claimed  as  slaves  were  al- 
lowed to  sue  in  forma  pauperis,  Jenkins  v,  Tom  and  Coleman 
v.  Dick. — Emancipated  by  will  may  be  sold  for  term  of  years 
to  pay  testator's  debts.  1  Hen.  &  Mun.  519 ;  2  Hen.  &  M. 
193,  211,  Pegram  v,  Isabell. 

$  40.  Cases  involving  trusts,  slaves,  maternal  and  paternal 

1  Hen.  fe  M.  estates  in  Virginia  ;  also,  marriage  settlements.  This  was  an 
212,  235,     action  of  detinue  for  ten  slaves,  brought  by  C.  C.  Robinson, 

Robinson  s         ,    .  .  A  r  r>    »  1  •  ....       .,,  % 

adm'r.  e.  administrator  of  J>.  Robinson,  with  his  will  annexed,  against 
Brock.  Ac-  Jos.  Brock.  Plea,  non  detinet ;  and  issue.  The  special  verdict 
t,<enced  ?n  T *  f°un(*  tnat»  Dv  a  marriage  certain  slaves  and  lands  were  con- 
district  court  veyed  in  trust  to  Brock  for  the  use  of  the  husband  and  wife 
at  law.  for  life,  and  the  life  of  the  survivor ;  and  after  their  deaths  to 
March^  the  use  of  the  children  of  the  marriage ;  and  if  no  child, 
1788.  Appeal  then  the  lands  and  part  of  the  slaves  for  the  use  of  the  hus- 

froiu  *aid 
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band's  heirs,  or  such  person  as  he  should  appoint  and  direct;  Ch.  223. 
and  the  other  part  of  the  slaves  for  the  use  of  the  wife's  heirs,   Art.  1 1 . 
or  to  be  disposed  of  as  she  should  appoint  and  direct.  She 
died,  and  her  husband  survived  without  any  child.    He  died  court  to 
Jan.  1796,  possessing  the  slaves.  No  appointment  was  made.  court'SfA10* 
Held,  1.  The  husband's  heirs  could  not  take  those  slaves  p^,.  °c«^f 
conveyed  to  the  wife's  heir  :  2.  They  should  go  to  ber  next  cited,- wuie» 
of  kin  :  3.  The  trustee  being  dead,  the  heirs  of  the  husband  ^J  ^2^!. 
or  wife  could  maintain  detinue  for  the  slaves  conveyed  to  i  Fonbi,  443^ 
their  use  respectively  :  4.  A  special  verdict  is  bad,  which  !(S,I31?^" 
does  not  state  all  the  circumstances  existing  necessary  to  give  2  vent.  350T 
the  pit.  titles  to  what  he  sues  for  :  5.  A  venire  facias  de  novo  iCh.Ca.265.- 
must  be  awarded.    The  lands  and  slaves  (except  two,)  con-  C<^l£c43jfj,r 
reyed  to  the  husband's  heirs  were  such  as  originally  belonged  i86.— Act  of 
to  him.    Trustee  died  before  the  action  was  commenced.  Virginia  of 
The  pit.  claimed  under  the  husband's  will,  made  Aug.  11,  |J_2Ccai|S" 
1785,  duly  proved.    As  to  the  slaves  conveyed  in  trust  for  the  447,491. — ' 
wife's  heirs,  the  ph.  claimed  on  the  ground  her  husband  was  IJCyellsoe  for 
her  heir  or  distributee  on  the  laws  of  Virginia,  though  he  did  \  ^ 
not  administer.    Deft,  claimed  on  the  ground  the  legal  estate  374,377,400, 
was  in  the  trustee,  John  Brock,  and  his  heirs,  and  hence  the  ^'J^"1™" 
pit.  could  not  recover  at  law.    But  Tucker  J.  thought  the  admV—  " 
cestui  que  me  of  a  slave  can  recover  him  from  any  person  Shermer  v. 
taking  him  from  the  cestui  que  use,  in  detinue,  &c.    By  this  wtKeb.- 
act  it  is  enacted,  that  any  slaves  settled,  conveyed,  or  devised,  3  Ves.  jr. 
with  the  same  limitations,  and  in  the  same  deed  or  will  with  **** t^ci 
land,  shall  be  considered  as  annexed  to,  and  shall  descend  i^is^'r  l 
and  pass  with  it,  from  time  to  time,  in  possession,  remainder,  Ch.i28,a£,s. 
or  reversion ;  with  a  proviso,  that  such  slaves  should  be  liable  cialpooe^ 
for  any  debts  of  the  tenant  in  tail  for  the  time  being.  And  Knott,  ch. 
Xucker  J.  further  held,  that  these  slaves  being  settled  with  H4,a.i«,cited 
the  land,  the  executor  or  administrator  of  B.  Robinson  could  J^o&l  3$ 
not  recover  them  ;  even  if  his,  they  went  to  his  heirs,  his  will  304.'—  ' 
of  1785  being  so  far  revoked  by  his  said  deed  of  1788 :  also,  4g^^lphp* 
that  the  husband's  marital  rights  extend  to  every  personal  29.— 1  Sniw. 
thing  of  which  his  wife  was  possessed,  or  he  possesses  himself  '  13  — 7D.  u 
d urine  the  coverture  ;  and,  in  the  event  of  surviving  her.  his  E'  I2*1~K«,»- 
right  to  administer  on  her  personal  property  not  reduced  into  Roberts,  I 


supersedes  all  others ;  and  the  law  protects  him  w«"h  1ft 
from  distributing  it  when  recovered.    But,  he  adds,  in  this  1^239  M* 
case,  he  has  given  up  this  right  by  the  settlement  ;  and  the  Henderson  i». 
wife,  as  to  the  slaves  reserved  to  her  heirs,  must  be  viewed  A,lens- 
as  a  feme  sole.    As  her  heir,  he  has  no  claim,  but  under  the 
Virginia  statutes,  in  the  single  case,  her  having  no  relations, — 
not  this  case ;  be  is  in  no  sense  next  of  kin  to  her.    After  the 
settlement  he  possessed  not  the  slaves  as  Husband,  but  as 
cestui  que  use  under  it.    So  no  right  passed  from  him,  as  hus- 
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Ch.  223.  band,  to  the  ph. ;  and  a  trust  estate  and  a  legal  estate  cannot  be 
Art,  11.  united,  as  decided,  Roy  r.Garnett,  2  Wash.  9.  Roane  J.  agreed 
V^~y*x^  m  tDe  principles,  except  as  to  the  cestui  que  vie,  recovering 
from  his  trustee — and  cited  Goodtitle  v,  Knott,  stated, — and  as 
to  the  application  of  the  act  of  1727,  and  a  venire  facias 
de  novo  to  find  if  the  pit.  was  sole  heir  of  his  testator,  and  of 
what  descent  some  slaves  were.  Fleming  J.  generally  con- 
curred in  the  essential  points.  Lyon  J.  had  doubts, — thought 
chattels  limited  to  the  wife  and  her  heirs,  on  principles  of  law, 
go  to  her  administrator ;  that  on  her  death,  without  child,  or 
appointment,  the  trust  ended.  This  case  is  thus  largely  sta- 
ted, because  several  important  points  as  to  marriage  settle- 
ments made  after  marriage,  in  execution  of  agreements  made 
before  ;  as  to  trusts ;  as  to  marital  rights ;  and  as  to  feme  soles 
rights  in  trust  estates,  are  seen  in  this  case  ;  and  because  in 
these  respects  the  case  shews  law  and  equity  in  Virginia  are 
the  same,  generally,  as  in  England  and  in  our  States  gen- 
erally. And,  therefore,  we  find  counsel  and  judges,  generally, 
relied  on  English  authorities  on  all  these  points.  If  a  slave 
be  brought  into  Virginia,  he  is  not  entitled  to  freedom  under 
her  act  of  1792,  unless  detained  by  compulsion  and  against 
law  ;  and  a  special  verdict  must  find  the  facts  expressly,  and 
submit  the  law  thereon  to  the  court.  A  parol  promise  by  a 
father  to  his  daughter's  husband  before  marriage,  is  a  sufficient 
consideration  to  sustain  a  written  agreement  made  after  the 
marriage,  if  that  be  otherwise  valid  under  the  statute  of  frauds. 
Also,  jf  the  marriage  be  had  at  the  request  of  the  father.  2. 
Under  certain  circumstances  a  written  instrument  may  be  a 
good  bond,  though  the  obligor  signs  his  name  only  between  the 
penal  part  and  condition,  and  that  collateral,  and  the  obligee's 
is  signed  at  the  foot  of  the  condition,  with  the  seal  annexed, 
both  signatures  being  attested  by  the  same  witness.  3.  A  mis- 
take in  one  writing  referring  to  another,  by  that  may  be  cor- 
rected in  a  court  of  equity.  4.  What  constitutes  a  purchaser 
with  notice.  5.  Husband  and  wife  sue  in  her  right  for  a  title 
to  land  :  the  conveyance  must  be  decreed  to  her  only.  Argen- 
bright  v.  Campbell  and  wife,  3  Hen.  &£  Mun.  144  to  199. 
See  Eppes  v.  Randolph,  2  Call,  185 ;  Cro.  Car.  408,  Town- 
send  v.  Kent;  Emperor  v.  Rolfe,  1  Ves.  208 ;  Cholmondeley  v. 
Meyrick,  3  Bro.  Ch.  Ca.  252  ;  Legh  v.  Haverfield,  5  Ves.  jun. 
452  ;  Willis  v.  Willis,  3  Ves.  jun.  51  ;  Colman  ©.  Sarrel,  1 
Ves.  jun.  50, 56  ;  Moore  v.  Edwards,  3  Ves.  jun.  38  ;  Bow- 
ers t>.  Cator,  4  Ves.  jun.  91. — Tabb  v.  Archer  &  a).  3 
Hen.  &  M.  399,  435.  Marriage  articles,  in  their  nature  ex- 
ecutory, are  viewed  only  as  heads  or  minutes  of  an  agreement 
made  on  valuable  consideration,  (the  marriage,)  and  may  be 
moulded  in  equity  according  to  the  parties'  intentions  at  the 


Digitized  by  Google 


VIRGINIA.  421 

time  of  agreeing  to  them.   2.  The  children  are  purchasers  Ch.  223. 
under  both  parents  ;  yet,  on  their  deaths,  take  as  coparceners    Art.  11. 
per  stirpes.    3.  The  parents  cannot  rescind  marriage  articles ;  s^-v-^/ 
they  may  be  enforced  in  equity,  at  the  suit  of  the  issue,  or 
by  any  other  persons  for  whose  benefit  made.    If  no  trustee 
named  in  them,  the  court  can  appoint  them.    4.  The  parties' 
intentions  must  be  collected  from  their  writings ;  and  parol  evi- 
dence is  admitted  on  general  principles.    5.  Husband  and 
wife  after  marriage  cannot  vary  or  explain  the  articles  by  their 
endorsement  on  them.    6.  Minors  may  be  bound  by  them. 
7.  The  parties  to  such  articles  being  considered  as  purchasers 
have  their  rights  all  secured  accordingly. 

§41.  Construction  of  Virginia  statutes  as  to  estates  in  tail.  1  Hen.  k  M. 
Mrs.Smith  was  the  widow  and  administratrix  of  W.Carr  jun.  her  ?*0•^??, 
former  husband,  and  claimed  dower  in  his  estate,which  was  very  p.  chapmaii 
large,  and  much  entangled.  The  great  question  was,  if  Carr  had  &  *J»  in 
a  fee  tail,  or  an  estate  for  life  only  :  1.  Independently  of  the  Vir-  Jjkans™JJ" 
ginia  acts  of  1776  docking  intails,  and  the  acts  of  1785,  dis-  heirs  r.  Scott 
pensing  with  words  of  inheritance  to  pass  a  fee  :  2.  As  affect-  £  j|.  *  Hen- 
ed  by  those  acts.    As  a  case  at  common  law  numerous  cases  Tenant  in  tail 
were  cited,  both  sides,  mostly  cited  in  this  work,  especially  in  before  1776, 
Cb.  129, 130  ;  the  substratum  of  all  which,  Judge  Roane  ob*  a°^c£evey 
served,  was  Shelly's  case.  The  important  part  of  this  case  filling  voidable  on- 
sixty-two  close  pages,  was  the  effect,  the  court  held  the  said  ly  by  the  ia- 
statutes  had  on  the  common  law ;  and  said  in  substance,  in  ^Vciasia. 
construing  wills  made  since  those  statutes  were  enacted  on  the  8,  s.  8. 
subject  of  estates  tail,  the  courts  in  Virginia  will  not,  by  im- 
plication, turn  an  express  estate  for  life  with  limitations  over 
in  remainder  into  a  fee  tail,  (as  in  like  cases  in  England,)  be- 
cause what  is  done  there  to  give  effect  to  the  testator's  inten- 
tions would,  if  done  in  Virginia,  defeat  them,  under  the  ope- 
ration of  her  laws.    In  a  late  case  in  Massachusetts,  Hulburt 
v.  Emerson,  this  same  ground  was  taken  by  the  counsel  for 
the  deft.;  that  is,  that  it  is  the  very  spirit  of  the  English  system 
to  encourage  estates  in  tail,  whereas  it  is  the  spirit  of  the  A- 
merican  system  to  discourage  them.    16  Mass.  Reports, 
241. 

An  estate  in  tail  created  by  will  was,  by  the  statute  of  1776,  f1,drri^*h^r 
converted  into  a  fee  simple,  and  the  statute  for  docking  estates  i  Hen.  k  M 
in  tail.    Testator  devised,  in  1784,  lands  and  slaves,  &c.  to  <ft°- 
his  son,  James  Fisher,  and  his  heirs,  "  and  if  my  son,  J.  F. 
should  die  without  lawful  heir,"  then  over  &c. ;  held  to  be  a 
fee  tail  at  common  law.    Decided  by  Hill  v.  Burrough,  and 
Tate  v.  Tally. 

§  42.  Held  the  State  is  not  compellable  to  make  good  the  common- 
loss  of  tobacco,  received,  inspected,  and  passed  at  a  public  wealth  r. 
warehouse,  but  not  delivered  by  the  inspectors,  when  applied  for  &°Jiqto7i"r,'* 

k  M.  213,  245,-1  Rev.  Code,W&c. 
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Ch.  223.  by  tbe  persons  holding  the  notes,  though  the  inspectors,  un- 
Art.  11.  lawfully,  converted  the  same  tobacco  to  their  own  use,  and 
v^-v^y  we  insolvent,  or  otherwise  the  tobacco  is  missing  and  not  ac- 
counted for.  Stat.  1  Rev.  Cod.  266.  The  persons  injured 
sued  the  inspectors  and  recovered  judgments, — then  filed  a 
bill,  stating  the  case  in  the  then  late  high  Court  of  Chancery, 
against  the  Auditor,  Attorney  General,  and  Treasurer,  praying 
for  such  relief  as  equity  might  direct  ;  to  which  bill  the  defts. 
put  in  an  answer  and  demurrer.  The  answer  neither  admitted 
nor  denied  the  plt's.allegations,but  called  for  evidence  &c.  The 
demurrer  absolutely  denied  tbe  State's  responsibility  to  make 
good  the  loss.  The  chancellor  thought  it  liable,  as  it  compel- 
led  its  own  citizens  to  deposit  their  tobacco  in  its  warehouses, 
under  the  care  of  its  own  officers,  and  received  a  reward  for 
keeping  the  tobacco ;  but  his  decree  on  two  arguments,  at 
great  length,  was  reversed  above,  and  the  bill  was  dismissed. 
This  case  depended  on  the  construction  of  the  statutes  of 
Virginia  for  the  inspection  of  tobacco,  and  relating  to  public 
warehouses.  From  the  year  1730  there  has  been  tbe  same 
system  with  occasional  amendments.  The  State  recovers 
costs  when  the  decision  is  in  its  favour,  but  pays  none  when 
against  it.  As  to  statute  titles,  lost,  fee.  by  not  paying  taxes, 
see  Ch.  178,  a.  14,  s.  39. 
Moor's  ad.  $  By  statute,  1  Rev.  Cod.  c.  92,  in  Virginia,  when  the 
ministrators   possessor  of  a  plantation  dies,  his  executor  or  administrator 

ai.^Tici^  £  1,as  ^e  P0886*8*011  f°r  a  nme>  to  fimsn  the  crop,  and  in  that  lime 
M.  127, 136.-  may  have  trespass  vi  et  armis  for  breaking  &c.  the  close,  and 

after  verdict  the  court  will  presume  the  trespass  was  in  that 

period  of  time. 

Claiborne        §       Before  the  Virginia  statute  of  1785,  which  took  ef- 
L  ux.  r.  Hen-  feet  January  1,  1787,  giving  a  widow  dower  of  a  trust  estate, 
ihTderso"*1  s^e  was  not  ^0WaD'e  °^  an  e<iuitable  estate.    The  new  statute 
Claiborne  &  provision,  1  Rev.  Cod.  c.  90,  is  as  follows     "  When  any 
iix  3  Hen.  L  person,  to  whose  use,  or  in  trust  for  whose  benefit,  another  is, 
.ii"n" 322'     or  shall  be  seized  of  lands,  tenements,  or  hereditaments,  bath, 
or  shall  have  such  inheritance  in  the  use  or  trust,  as  that  if  it 
had  been  a  legal  right,  the  husband  or  wife  of  such  person, 
would  thereof  have  been  entitled  to  curtesy  or  dower,  such 
husband  or  wife  shall  have  and  hold,  and  may,  by  the  remedy- 
proper  in  similar  cases,  recover  curtesy  or  dower  of  such 
lands,  tenements,  or  hereditaments."    Judge  Tucker,  in*  this 
case,  said,  the  statute  of  frauds  and  perjuries,  29  Ch.  II.  c.  3, 
never  was  in  force  in  Virginia,  nor  the  statute  of  enrolment, 
27  H.  VIII.  c.  16  ;  but  otherwise  as  to  the  statute  of  uses, 
27  H.  VIII.,  this  has  ever  been  in  force  in  Virginia ;  and  he 
adds,  that  "  a  bargain  and  sale  of  land  in  Virginia,  for  a  valu- 
able consideration,  by  word  only,  is,  (unless  there  be  some 
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act  of  the  General  Assembly  to  the  contrary,)  sufficient  to  Ch.  223. 

pass  the  same  ;  for  at  common  law,  such  a  bargain  and  sale,   Art.  11. 

by  word  only,  raised  a  use,  and  the  statute  of  27  H.  VIII.  c.  v^*v-^> 

10,  transferred  the  use  into  possession  ;  not  a  possession  in 

law  only,  but  (in  the  words  of  Lord  Bacon)  a  seizin  in  fee, — 

not  a  title  to  enter  into  lands,  but  an  actual  estate"  Bacon's 

Law  Tracts,  338.    And  Judge  Tucker  says,  he  finds  no  Act,  A.  D. 

statute  in  Virginia  to  the  contrary,  till  1710,  c.  13,  (edition  of  ttio,  c.  13. 

1733 ;)  then  by  one  it  was  enacted,  "  that  no  lands,  tenements, 

or  other  hereditaments,  shall  pass,  alter,  or  change,  from  one 

to  another,  whereby  an  estate  of  inheritance  in  fee  simple, 

fee  tail,  general  or  special,  or  any  estate  for  life  or  lives,  or 

any  greater  or  higher  estate  shall  be  made  or  take  effect  in 

any  person  or  persons,  or  to  any  use  thereof  to  be  made  by 

bargain  and  sale,  lease  and  release,  deed  of  settlement  to  uses, 

of  feoffment,  or  other  instrument,  unless  the  same  be  made  by 

writing,  indented,  sealed,  and  recorded  in  the  records  of  the 

General  Court,  or  of  that  county  where  the  lands  shall  lie"  &c. 

This  act  did  not  mention  deeds  poll,  or  terms  for  years.   But  A?C^A>  ^\ 

in  1734,  this  act  was  amended  in  these  respects,  and  for  the  no  doWer  |n 

greater  security  to  creditors  and  purchasers,  it  was  enacted,  tbe  estate  of 

"  that  all  bargains,  sales,  and  other  conveyances  whatsoever,  J^JjJ'J^ 

of  lands,  tenements,  and  hereditaments,  whether  they  be  made  ch  130,  a. 

for  passing  any  estate  of  freehold  or  inheritance,  or  for  term  4  '>  especial- 

1  1     S    1  * 

of  years,  and  all  deeds  of  settlement  upon  marriage,  wherein  3^*  also* 
either  lands,  slaves,  money,  or  personal  thing  shall  be  settled,  Godwin  v. 
or  covenanted  to  be  left  or  paid  at  the  death  of  the  party,  or  ^"J"^ 
otherwise,  and  all  deeds  of  trust  whatsoever  shall  be  void,  as  casbom  v.  > 
to  all  creditors  and  subsequent  purchasers,  unless  they  be  ac-  inglis,  1  Atk. 
knowledged  or  proved,  and  recorded,  according  to  the  di-  JfxaHaffero 
rections  of  the  said  act ;  but  the  same  as  between  the  parties,  2  Call,  489.' 
shall,  notwithstanding,  be  valid  and  binding."    In  the  year 
1748,  these  two  acts  of  1710  and  1734  were  consolidated  in 
one  act,  which  made  deeds  &c.  binding,  not  only  "  as  between 
the  parties,"  but  their  heirs  also.   Minnis,  exr.  v.  Aylett,  1 
Wash.  302  ;  Boswell  v.  Jones,  1  Wash.  322  ;  Dawes  v.  Fer- 
rers, 2  P.  W.  4 ;  Dormer  tr.  Parkhurst,  3  Atk.  1 ;  Colt  t>. 
Colt, — was  decided  in  1662,  and  that  a  woman  could  not  be 
endowed  of  a  trust  estate,  nor  of  an  equity  of  redemption, 
being  a  trust  estate.    Swanwich  r.  LifFord,  or  Hill  v.  Adams, 
2  Atk.  208,  A.  D.  1741.   So  Lady  Radnor  v.  Vandebendy, 
Show.  Cases  in  Pari.  69 ;  Ambrose  v.  Ambrose,  1  P.  W. 
321,  A.  D.  1717  ;  Mills  or  Mitchell  v.  Reynolds.    From  all 
these,  and  many  other  cases,  it  is  clear  that  there  is  no  dower 
in  a  trust  estate  on  the  principle  of  our  English  common  law ; 
that  is,  the  common  law  of  England,  as  it  was  when  the 
United  States  separated  and  became  independent.  That  is  the 
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Ch.  223.  point  of  time  to  which  our  inquiries  must  have  relation.  We 
Art.  11.  have  no  concern  in  any  municipal  law  since  brought  into  ex- 
s^-v^/  istence  in  England.    The  constitution  of  New  York  declares 
Art.  36.       « that  such  parts  of  the  common  law  of  England,  and  the 
statute  law  of  England  and  Great  Britain,  and  the  acts  of  the 
legislature  of  the  Colony  of  New  York,  as  together  did  form 
the  law  of  the  said  Colony  on  the  19th  day  of  April,  1775, 
shall  be,  and  continue  the  law  of  this  State,  subject"  to  be 
altered  &tc.  by  the  legislature.    This,  in  substance,  was  the 
understanding  of  every  State  in  the  Union  ;  and  some  others,  as 
Massachusetts  &tc,  expressed  it  in  their  constitutions.  There- 
fore, this  English  law,  adopted  here,  remained  in  full  force, 
and  still  remains  in  full  force,  so  far  as  it  is  not  altered  by  our 
constitutions  and  statutes.    I  am  led  to  make  these  remarks, 
from  observing  some  of  our  courts  seem  quite  to  forget  that 
such  law  exists ;  especially  in  allowing  dower  in  trust  estates, 
where  there  is,  or  has  been  not  any  statute  to  authorize  it. 
See  also  Ch.  112,  Equity  of  Redemption,  as  to  dower  there- 
in ;  Ch.  130,  a.  4  ;  especially  Ch.  92,  93. 
Beasley  v.        §  45.  Construction  of  the  Virginia  statute  of  frauds  as  to 
Hcn\ M     l°an*'    There  is  no  clause  as  to  loans  in  the  29  Ch.  II. 
44s"— l  Rev.  which  statute  never  was  adopted  in  Virginia.    And  the  first 
Code,c.  10.  statute  of  frauds  enacted  there,  was  in  1765,  and  took  effect 
January  1,  1787.    In  this  the  clause  as  to  loans  was  thus, 
"  when  any  loan  of  goods  and  chattels  shall  be  pretended  to 
have  been  made  to  any  person,  with  whom,  or  those  claiming 
under  him,  possession  shall  have  remained,  by  the  space  of 
five  years,  without  demand  made  and  pursued  by  due  process 
of  law,  on  the  part  of  the  pretended  lender,  or  when  any  re- 
servation or  limitation  shall  be  pretended  to  have  been  made, 
of  a  use  or  property,  by  way  of  condition,  reversion,  remain- 
der, or  otherwise,  in  goods  or  chattels,  the  possession  where- 
of shall  have  remained  in  another,  as  aforesaid,  the  same  shall 
be  taken,  as  to  creditors  and  purchasers  of  the  persons  afore- 
said, so  remaining  in  possession,  to  be  fraudulent  within  this 
act,  and  that  the  absolute  property  is  with  the  possession ;  un- 
less such  loan,  reservation,  or  limitation,  of  use  or  property 
were  declared  by  will  or  by  deed,  in  writing,  proved  and 
recorded,  as  aforesaid      that  is,  if  it  include  lands,  as  con- 
veyances of  lands  ; — if  personal  estate  only,  by  two  witnesses. 
See  above.    Case  in  1789  :  W.  Hunt,  by  his  will,  gave  a 
slave,  then  in  possession  of  his  son-in-law,  W.  Beasley,  to 
Beasley's  two  sons,  then  minors,  when  they  should  come  of 
age.    In  1792,  Hunt  verbally  lent  this  slave  to  Beasley,  to 
aid  him  in  supporting  his  children,  reserving  a  right  to  take 
back  the  slave,  as  Hunt  should  think  proper.    In  1796  he 
died,  and  his  will  was  recorded  in  that  year,  within  five  year& 
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from  the  loan ;  one  minor  son  died  before  the  testator,  and  Ch.  223. 
the  other  became  of  age  in  1801.   In  1801,  the  slave  remain-   Art.  11. 
ing  with  Beasley,  was  taken  in  execution  for  his  debt  to  s*^v-^/ 
Owen,  the  appellee,  and  publicly  sold.  Judgment  for  the  minor 
son.    And  held,  that  recording  the  will  in  179G,  was  a  good 
declaration  within  said  act.    In  this  case  Judge  Roane  said, 
that  in  Claiborne  v.  Hill,  1  Wash.  177,  it  had  been  held,  in 
cases  of  mortgages  of  slaves,  a  delivery  of  possession  to  the 
mortgagee  is  supplied  by  recording  the  mortgage  deed. 

§  46.  An  individual's  lands  taken  by  statute  for  public  Attorney 
twe, — remedy  in  chancery,  and  ad  quod  damnum.    Dr.  Tur-  {^"g^J^JJ" 

pin  filed  his  bill  in  chancery  against  the  Attorney  General,  on  jurpin.  

the  statute  of  December  13,  1792,  stating  the  directors  of  the  The  writ,  ad 
public  buildings,  appointed  by  a  statute  passed  in  1779,  for9M<Mi^»- 
removing  the  seat  of  government  to  Richmond,  did,  by  the  once  much 
powers  vested  in  them,  some  time  in  1783,  lay  off  about  thirty  used  in  Kng* 
acres  of  his  land  for  public  use,  and  caused  it  to  be  valued  by        2*£  Jln 
a  jury  &c.    The  object  of  Dr.  Turpin's  bill  was  to  obtain  F.  N.  B.226 
from  the  State  some  compensation  on  account  of  this  land,  tc- 
and  a  restoration  of  a  part  of  it.    The  bill  called  on  the 
Attorney  General  to  answer,  but  not  as  usual  on  oath.  He 
filed  a  plea,  demurrer,  and  answer.    The  plea  stated  that  on 
a  certain  course  taken,  by  consent,  the  title  had  been  decided 
against  Dr.  Turpin,  as  to  the  part  be  claimed  to  have  restored. 
The  demurrer  urged  his  remedy  was  strictly  a  legal  one. 
The  answer  denied  his  principal  facts.    The  principles  set- 
tled were  :  1.  The  answer  not  on  oath  was  well  enough  :  2. 
The  act  of  1792  extends  to  any  demand  a  citizen  has  against 
the  State  in  law  and  equity  :   3.  That  the  legal  issuing  and 
execution  of  the  writ,  ad  quod  damnum^  in  such  case,  imme- 
diately divests  the  title  of  the  owner,  and  vests  it  in  the  State, 
and  he  becomes  entitled  only  to  valuation  money,  and  dama- 
ges assessed  by  the  jury  :   4.  There  is  no  interest  thereon 
unless  he  applies  to  the  auditor  for  his  warrant,  and  is  refused, 
or  otherwise  is  denied  payment.    Some  incidental  matters 
were  also  decided, — as  that  the  bill  might  be  viewed  as  a  pe- 
tton  &c. 

§  47.  How  jointure  bars  dower  on  the  statutes  of  Virginia.  Ambler  fc  ux. 
Action  for  dower  unde  nihil  habet ;  held,  1.  On  the  Virginia  4  Henl'tM. 
act  of  December  6,  1792,  s.  11,  1  Rev.  Code,  p.  171,  any  23  to  66. 
estate  conveyed  by  deed  or  will  for  a  wife's  jointure,  in  lieu 
of  dower,  though  not  so  expressed,  may  be  averred  to  have 
been  so  intended,  and  parol  or  other  evidence  dehors  the  deed  t0 

.„.....,        r       .         .    .        .       .        -    .  .       dthors  the 

or  will  is  admissible,  as  to  the  relative  situation  of  the  parties,  win,  gee  Ch. 
and  circumstances  of  the  testator,  from  which  such  intention  130, »  4,  s. 
may  be  inferred  :   2.  In  pleading  it  is  necessary  to.  state  only  ^j^',,*8  t0 
so  much  of  the  substance  of  the  will  as  relates  to  the  poiot  in  much  of  the 

VOL.  VII.  54  wiU  &c.  90. 
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Ch.  223.  issue  :  3.  If  in  pleading  a  jointure  in  bar  of  dower,  the  deft. 
Art.  11.  fails  to  the  husband,  being  seized  in  fee  of  the  premises,  made 
»*^v-^/  the  jointure,  it  is  but  defect  in  form.  Nor  need  the  deft,  state 
the  jointure  was  to  take  effect  in  possession,  immediately  on 
the  husband's  death  :  4.  A  jointure  may  be  a  valid  bar  of 
dower,  though  subject  to  incumbrances  by  judgments,  statutes, 
mortgages,  or  bonds,  as  the  widow,  if  evicted  thereof,  has 
dower  :  5.  If  both  personal  and  real  estate  be  devised  to 
her,  the  whole  being  averred  to  be  in  lieu  of  dower,  by  enter- 
ing on  the  real,  she  shews  her  election  to  take  the  jointure, 
and  the  plea  need  not  state  she  received  the  personal  estate 
also  :  6.  It  is  enough  it  appears  in  the  case,  in  what  county 
the  jointure-land  lies.  This  was  decided  principally  on  the 
word,  averment^  in  the  Virginia  act,  not  found  in  the  27  of 
Hen.  VIII.  c.  10.  The  act  is  thus — "Also,  if  any  estate  be 
conveyed  by  deed  or  will,  either  expressly  or  by  averment, 
for  the  jointure  of  the  wife,  in  lieu  of  her  dower,  to  take  ef- 
fect in  her  own  possession,  immediately  on  the  death  of  her 
husband,  and  to  continue  during  her  life,  at  the  least,  deter- 
minable by  such  acts  only,  as  would  forfeit  her  dower  at  the 
common  law,  such  conveyance  shall  bar  her  dower  of  the 
residue  of  the  lands,  tenements,  and  hereditaments,  which,  at 
any  time,  were  her  said  husband's."  Sect.  12  provides,  that 
when  any  estate  intended  to  be  in  lieu  of  dower,  shall,  through 
any  defect,  fail  to  be  a  legal  bar  thereto,  atid  the  widow  shall 
demand  dower  also,  the  estate  limited  to  her  with  intention  to 
bar  her  dower,  shall  thereupon  cease.  This  provision  is  not, 
nor  is  the  word,  wills,  in  the  27  Hen.  VIII.  as  to  jointures. 
On  the  whole,  it  is  very  clear  the  appellants  failed,  by  not 
demurring  specially  to  more  defects  in  the  appellee's  special 
plea,  pleading  a  jointure  in  bar  of  dower.  This  case  was  de- 
cided as  above,  first  in  the  District  Court  of  — ,  and  then 
in  the  Court  of  Appeals,  by  two  judges  against  one. 
ftimmo's  ex.  $  48.  Construction  of  statutes  in  Virginia  as  to  State  ex- 
v.  The  Com-  emptions  &c.  In  April,  1786,  the  State  recovered  a  judgment 
mooweakh.  m  me  (5enera|  Court  against  Nimmo's  testator.  In  1799, 
that  court  issued  a  scire  facias  against  the  executor,  to 
revive  the  said  judgment ;  who  appeared  and  pleaded  "  pay- 
ment by  the  testator,  and  fully  administered,"  to  which  the 
Attorney  General  replied  generally.  Jury  found  against 
the  payment,  and  found  assets  unadministered,  #263.18, 

Common?  *'  (as  much  as  ^  deDt0— was  a  bill  of  exceptions  to  cer- 
wealth,  i  tain  opinions  of  the  court  &c. ; — the  judgment  was,  that 
85*—  Bird00'  X^e  Commonwealth  have  execution  against  the  deft  for  the 
AleTender*  amount  of  the  former  judgment  de  bonis  testator  is  ^  if  so  much 
1  Wash.  34.  &c. ;  if  not,  de  bonis  propriis.  The  deft,  obtained  a  super* 
Tu^U™*™  sedeas  from  a  judge  of  the  Court  of  Appeals ;  and  in  his  pe- 

Wash.  13». 
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tition  assigned  seven  errors,  out  of  which  arose  four  material  Ch.  223. 
questions.    1.  Was  the  State  bound  by  the  statute  of  limi-  Art,  11. 
tations.    The  court  held  it  was  not,  and  relied  on  a  clause  in 
the  act  of  Assembly  of  1778,  c.  2,  enacting,  that  "  no  time 
shall  bar  the  Commonwealth  of  execution," — not  repealed  by 
the  act  of  1792. 

2d.  Was  the  executor  bound  at  his  peril  to  take  notice  of  Elliot  t>.  Ly- 
the  said  judgment  against  his  testator.    Held,  he  was,  as  it  ^.Lcro! 
was  a  judgment  of  the  General  Court.  Toller,  210,  2 11 .  But  El.  793,  Lit- 
the  court  doubted  if  executors  and  administrators  are  bound  JJ^^qj'1*" 
at  their  peril  to  take  notice  of  all  judgments  against  their  testa-  Way  „.  God- 
tors  and  intestates  in  the  two  hundred  and  more  local  courts  in  frey,  Cro  El. 
Virginia.    3.  Question,  could  the  executor  be  allowed  for  his  j^Tca*!"  3 
trouble  and  expenses  any  thing  beyond  funeral  charges  ?  The  p.  \\.  in.' 
lower  court  held  he  could  not,  but  the  Court  of  Appeals  held, 
he  was  entitled  in  the  words  of  the  statute  to  be  allowed,  '*  all 
his  reasonable  disbursements  and  charges"  made  for  the  benefit 
of  the  estate  he  represented,  and  a  reasonable  recompense  for 
his  personal  trouble,  in  preference  to  the  claim  of  any  creditor 
of  the  deceased,  as  the  State  taxes  on  his  property,  expenses 
of  recovering  a  runaway  slave  whose  value  was  credited  to 
the  estate,  slave  hire  in  making  up  the  crop  by  the  executor 
on  the  deceased's  land,  the  proceeds  of  such  crop  being  cred- 
ited to  his  estate.    4.  Was  the  executor  bound  to  pay  the  Wayo  r. 
said  judgment  to  the  State,  de  bonis  propriis,  having  applied  Eppe«r.  Han- 
dle assets  to  paying  specialty  and  simple  contract  debts,  and  dolph,  2  Call, 
such  charges  ajid  disbursements  ?    Held,  he  was,  and  the  126> 
court  adopted,  in  substance,  the  English  grades  of  debts,  as 
debts  on  judgments  and  records  are  first  to  be  paid,  next  spe- 
cialty debts  ;  and  lastly  and  the  most  inferior  simple  contract 
debts.    Opinions  were  given  by  two  of  the  judges  on  other 
points  not  necessary  to  be  decided ;  one  was,  that  the  court 
observes  these  grades  in  applying  legal  assets,  not  equitable 
assets,  but  distributes  these  in  pari  passu  on  the  principle  of  Lowthina  r. 
equality.  Eppes  v.  Randolph,  2  Call,  187.    It  seems  in  Vir-  Hasei,  4 
ginia  that  monies  arising  from  the  sale  of  lands  the  testator  in  Bro*  c- 1/1 
bis  will  directs  to  be  sold  to  pay  his  debts,  are  but  equitable 
assets. 

What  proves  ike  pita  plene  administravit.    Held,  the  ac-  Atweir* 
count  of  the  administration  of  the  administrators  on  the  estate  "0°,r4s & 
made  before  commissioners  appointed  by  the  probate  court,  M.  263. 
(county  court)  and  there  examined,  allowed,  and  admitted  to 
record,  is  proper  evidence  on  the  issue  of  plene  administravit, 
prima  facie,  though  copies  of  the  inventory  and  appraisement 
are  not  exhibited  with  the  account  settled  ;  they  are  by  law 
required  to  be  made  and  returned  to  the  court,  there  to  re- 
main for  the  inspection  of  creditors  and  others,  and  need  not 
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Ch.  223.  be  so  exhibited,  unless  some  errors  be  shewn  to  falsify  the 
Art.  12.  account. 

\^-v^^»  Art.  12.  JVbr/A  Carolina  statutes  f  respecting  conveyances 
by  deeds,  acknowledged  or  proved  and  recorded  ;  as  to  ex- 
amining wives  privily  ;  as  to  wills,  executors,  and  administra- 
tors ;  as  to  devises  being  void  as  against  creditors,  are  nearly 
the  same  as  in  Virginia  :  except  however, 

§  1.  Executors  and  administrators  must  be  sued  in  two  and 
three  years,  with  the  usual  saving  for  minors  &c.  ;  and  the 
proceedings  against  heirs  liable  for  the  debts  of  the  intestate 
are  in  chancery. 

§  2.  Administration  is  granted  to  the  widow  and  next  of  kin, 
and  then  to  the  largest  creditor  &tc. 

§  3.  The  common  law  principles  as  to  seizin  are  not  enacted 
into  statute  law. 

§  4.  North  Carolina,  and  Tennessee  settled  under  her  laws, 
seems  in  her  original  settlements  to  have  rather  followed  the 
Virginia  plan,  at  least  to  have  adopted  the  leading  principle  of 
that  plan,  which  generally  allowed  individuals  to  pick  and 
choose,  lot  out,  and  locate  new  lands  for  themselves ;  the  conse- 
quence has  been,  disputes  more  numerous  about  boundaries  and 
original  locations  of  lands  in  Tennessee  alone  have  found  their 
way  into  the  Supreme  Court  of  the  United  States,  than  all  the 
disputes  on  similar  subjects  in  all  the  States  east  of  the  Dela- 
ware and  northwest  of  the  Ohio. 

47^raBiacir.  §  ***  *n  tn's  case  are  c'tec'  sever&l  acts  shewing  that  deeds 
well  o.  Pat-  of  lands  in  North  Carolina  and  Tennessee,  acknowledged  or 
ton.  proved  in  a  prescribed  manner  and  recorded,  are  essential  to 

the  conveyance  of  lands,  and  have  been  so  since  1715  :  2.  By 
the  laws  of  North  Carolina  any  citizen  was  allowed  to  enter 
with  the  entry-taker  any  quantity  of  land  not  exceeding  5,000 
acres  specifically  described  by  him ;  after  three  months  the 
entry-taker  gave  him  a  copy  of  the  entry  with  a  warrant  to  the 
surveyor  to  survey  the  land  :  3.  It  appears  titles  to  lands  in 
these  States  are  tried  in  ejectment  on  the  English  principles, 
and  there,  as  in  England,  the  date  of  the  demise  in  the  decla- 
ration may  be  amended  during  the  trial  so  as  to  conform  to 
the  title. 

9  Cranch,  87,  §  6.  The  acts  of  North  Carolina  of  1 783  and  1784,  opening 
f  °Wcndal"  land-offices,  allowed  an  individual  in  different  ways  by  different 
„i  entries  &c.  to  purchase  more  than  5000  acres.    A  patent  is 

See  more  of  not  vacated  by  obliterating  the  consideration.  The  State 
fu'?f "It !n    court's  construction  of  their  State  statutes  is  to  be  respected 

these  cases,  _     _  » 

6  Wheaton,  mi  Federal  courts.  In  Tennessee  the  younger  patent  on  the 
elder  entry  prevails  against  the  elder  patent  on  the  younger 
entry.  A  patent  is  void  if  no  previous  entry  ; — so  if  the  State 
had  no  title.  But  a  patent  supposes  all  prior  requisites  existed. 
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Though  North  Carolina  ceded  lands  to  the  United  States,  Ch.  223. 
she  could  complete  a  title  to  parts  thereof  incipient  before  the   Art.  13. 
cession.    Other  cases  carried  to  the  Supreme  Court  of  the  >^*v^-< 
United  States  from  these  States  involving  their  land  titles, 
see  sundry  cases  in  Cranch's  Reports,  and  especially  vols. 
7, 8,  9  ;  and  Wheaton's  Reports  1,  2,  3,  4.  See  art.  17,  s.  3. 

Art.  13.  South  Carolina  statutes,  respecting  conveyan- 
ces by  deeds,  acknowledged  or  proved  and  recorded ;  and 
those  executed  by  married  women  ;  also,  respecting  wills, 
executors,  and  administrators ;  so  as  to  frauds  and  uses,  see 
Virginia.    So  as  to  crops  and  slaves. 

§  1.  But  there  must  be  three  or  four  credible  witnesses  to  a 
will. 

§  2.  If  a  person  take  up  money  on  a  mortgage  where  there 
is  a  judgment  against  him  without  giving  notice  of  it,  loses  his 
or  her  equity  of  redemption.  So  if  he  take  up  money  a  sec- 
ond time  and  mortgage  the  same  thing  without  notice,  the 
same  rule  is  observed. 

§  3.  Sundry  common  law  principles  as  to  dower  and  join- 
tures are  enacted  into  statute  law.    See  Dower  and  Jointures. 

§  4.  One  may  devise  according  to  the  29  of  Ch.  II.  c.  3, 
(statute  of  frauds  and  perjuries.) 

Widows  may  bequeath  crops  standing  on  their  dower,  and 
other  lands  planted  for  their  use.  And  so  a  parson  the  crop 
on  his  glebe. 

§  5.  Ordinaries  in  some  cases  grant  probates  of  wills  and 
letters  of  administration. 

$6.  A  will  of  real  and  personal  estate  both,  void  as  to  the 
real,  is  so  as  to  the  personal  estate,  as  in  Massachusetts ;  and 
it  is  declared  #that  marriage  and  issue  had  after  a  will  is  made, 
is  a  revocation  of  it. 

$  7.  Inventories  are  made  by  three  or  more  freeholders, 
and  if  the  goods  be  in  several  counties,  appraisers  are  appoint- 
ed in  each,  but  the  inventory  is  recorded  where  administration 
is  granted.  The  appraisement  is  not  conclusive  as  to  the 
value. 

8.  If  the  widow  marry,  the  court,  ordinary,  or  county 
court,  may  revoke  administration  as  to  her,  or  join  some  of 
the  kin  with  her. 

^  9.  If  an  executor  or  administrator  take  security  insuffi- 
cient when  taken,  he  is  liable  to  make  good  the  debt  &tc. 

$10.  Probate  bonds  are  made  payable  to  the  ordinary,  or 
to  the  justices  of  the  court  and  their  successors,  and  recorded 
in  the  clerk's  office. 

$  11.  Clerks  and  ordinaries  are  directed  yearly  to  make 
returns  of  probates  and  administrations  into  the  office  of  the 
secretary  of  the  state,  with  the  dates,  names  of  testators  and 
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Ch.  223.  intestates,  of  executors  and  administrators,  of  the  sureties  and 
Art.  14.   the  penalty  of  the  bond  there  to  be  filed, 
^^v^^      §  12.  In  paying  debts  of  the  deceased  by  bis  executors  or 
administrators,  several  classes,  priorities  and  preferences  are 
established  by  law.  They  are  to  account  annually. 

§  13.  Executors  of  their  own  wrong  are  declared  to  be 
trespassers,  and  liable  and  allowed  as  at  common  law,  and  one 
is  such  executor  who  fraudulently  takes  administration. 

^  14.  The  right  of  primogeniture  abolished,  and  the  estates 
of  intestates  are  equally  divided  among  the  heirs ;  but  the 
widow  takes  her  third  in  fee, — so  her  moiety.  But  if  no 
lineal  descendants,  father  or  mother,  the  widow  has  half,  and 
brothers  and  sisters,  or  brother  and  sister  of  the  whole  blood, 
half,  as  tenants  in  common. 

§15.  If  no  lineal  descendants,  parents,  brother,  or  sister  of 
the  whole  blood,  but  a  widow  and  a  brother  or  sister  of  the 
balf  blood,  or  a  child  or  children  of  a  brother  or  sister  of  the 
whole  blood,  the  widow  has  balf,  and  the  other  half  goes  to 
brothers  and  sisters  of  the  half  blood,  and  to  the  children  of 
the  brothers  and  sisters  of  the  whole  blood  equally. 

§  16.  If  none  of  the  above  relations,  the  widow  has  a  moiety 
and  the  lineal  ancestor  or  ancestors  more  remote  than  father 
and  mother,  the  other  moiety ;  and  if  there  be  none  of  these 
above  said  relations,  the  widow  has  two  thirds,  and  the  next 
of  kin  one  third,  computing  by  the  rules  of  the  civil  law.  The 
personal  estate  is  divided  in  the  same  manner  as  the  real 
estate  is.  Advancements  to  children  are  on  the  general  prin- 
ciple. 

^  17.  It  is  declared  that  estates  in  joint-tenancy  are  severed 
by  the  death  of  a  joint-tenant,  and  must  be  distributed  as 
estates  held  in  common.  Partition  is  made  on  a  petition  for 
partition. 

Abt.  14.  Georgia  statutes  on  the  subjects  of  this  chapter, 
are  on  the  general  American  principles  already  stated ;  and 
afford  but  few  variations  from  them,  that  need  be  noticed 
here.    Some  few,  however,  merit  a  little  attention  : — As 

§  1.  Executors  and  administrators  neglecting  their  duty, 
are  made  chargeable  as  executors  of  their  own  wrong  by  the 
common  law  are  chargeable. 

§  2.  Real  and  personal  estates  are  viewed  as  of  the  same 
nature,  and  distributed  accordingly,  equally;  and  admitting 
the  whole  and  half  blood. 

$  3.  The  register  of  probate,  in  each  county,  proves  wills 
and  grants  letters  of  administration  ;  all  questions  as  to  which 
may  be  decided  finally  in  the  Superior  Court  in  each  county, 
on  principles  of  law  and  equity. 

§  4.  Executors  and  administrators  are  empowered  to  coo* 
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vey  lands,  tenements,  and  hereditaments,  which  their  testators  Ch.  223. 
and  intestates  respectively  contracted  in  uniting  to  sell  and  ArU  15. 
convey,  if  the  heirs  do  not  dissent  thereto.  \^T\J 

§  5.  Executors  and  administrators  are  held  by  these  statutes 
to  account  annually,  on  oath,  with  the  register  of  probate ; 
their  bonds  being  to  him  and  his  successor. 

§  6.  The  register  of  probate  is  declared  liable,  if  these 
bonds  be  insufficient,  when  taken  ;  and  not  by  reason  of  any 
after  accidents  or  failures. 

§  7.  Sureties,  in  probate  bonds,  may  require  such  counter* 
security  and  indemnity,  as  the  Probate  Courts  see  fit  to 
direct. 

§  8.  Creditors  must  demand  their  payments  in  twelve 
months,  of  executors  and  administrators. 

^  9.  The  liability  of  the  lands  of  a  deceased  debtor,  in 
equity,  for  the  payment  of  his  debts,  without  making  his  heir 
a  party  to  the  suit,  has  been  held  in  the  Supreme  Court  of 
the  United  States.  See  the  case  of  Telfair  fii  al.  v.  Su  ad  in 
chapter  226,  a.  15;  see  Ch.  194,  a.  2,  s.  31. 

Construction  of  the  act  of  limitations  as  to  lands,  Ch.  179, 
a.  19,  s.  28. 

^10.  Title  to  lands  in  Georgia  under  a  statute  passed  «Cranch,  87 
January  7,  1795,  by  the  legislature  thereof,  alleged  to  be  ob-  ^^bert 
tained  by  the  persons  proposing  to  purchase  said  lands,  by  peck. 
bribing  some  of  the  members  of  said  legislature,  and  which 
persons  did  purchase,  and  which  statute  was  repealed  February 
13,  1796,  by  another  statute,  the  reason  for  passing  which 
was  alleged  in  it  to  be  the  said  undue  influence, — the  legal 
effects  of  these  acts,  see  Fletcher  v.  Peck,  Ch.  108,  a.  3, 
e.  19  ;  and  Ch.  196,  a.  8,  s.  22.  By  the  second  the  said  first 
act  was  declared  null  and  void,  and  so  all  titles  under  it. 

§  11.  By  the  statutes  of  Georgia,  a  deed  is  valid,  if  re-  7Cranch,60. 
corded  in  twelve  months ;  but  any  deed  recorded  within  ten  gbs 
days  after  its  execution,  takes  preference  of  deeds  not  re-  7.  '  ' 
corded  within  that  time,  or  previously  on  record. 

Art.  1 5.  Kentucky  statutes  on  these  subjects  of  deeds  and 
conveyances,  wills,  descents,  distributions,  and  settlements  of 
estates,  are  generally  framed  on  the  common  American  prin- 
ciples, and  especially  those  of  Virginia.  Some  matters,  how- 
ever, merit  a  little  attention,  as  being  deviations  from  those 
principles : — As 

§  1.  The  statutes  of  Kentucky  authorize  aliens  to  hold  real 
estates  there. 

§  2.  In  the  year  1779,  the  legislature  of  Virginia,  then  in-  i(£™"?h,4",» 
eluding  Kentucky,  passed  an  important  act  for  disposing  of  v  Mason*?n 
the  waste  or  unappropriated  lands  in  that  State,  south  of  the  error  from 
Ohio  ;— and  to  any  person  who  would  pay  to  the  State  £40  {JJ^1* 

Kentucky. 
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Ch.  223.  for  each  100  acres ;  and  on  his  so  paying,  directed  aland 
Art.  15.   warrant  to  be  issued  to  him  for  the  quantity  so  paid  for; — 
appointed  books  of  entries  in  each  county,  in  which  the  pur- 
chaser, having  made  his  pitch  or  location,  should  accurately 
enter  it  with  date  &c.    This  book  was  open  to  the  inspection 
of  all,  and  established  a  public  record,  in  order  that  after 
purchasers  of  the  adjoining  residuum^  might  know  what  lands 
had  been  so  granted.    The  act  also  appointed  a  chief  sur- 
veyor in  each  county,  and  deputies,  to  survey  the  several 
locations  so  entered.    In  April  1780,  Mason  thus  located,  and 
entered  in  this  book  a  tract  of  8,300  acres.    In  October, 
1780,  he  removed  his  location,  and  surveyed  a  different  tract. 
Held,  he  had  no  title  to  the  tract  surveyed  ;  as  unappropriated 
lands  in  Kentucky  Sic.  could  not  then  be  legally  appropriated 
by  survey  alone,  without  a  previous  legal  entry  in  said  book 
of  entries,  and  there  was  no  such  entry  of  the  tract  surveyed, 
but  the  entry  was  of  another  tract.  Each  party  entered  a  caveat 
against  a  grant  being  made  out  to  the  other.    The  main  ar- 
gument in  favour  of  Mason  was,  that  by  his  survey,  he  did 
not  remove,  but  only  explained  his  location.    Wilson  knew  of 
Mason's  survey  in  October,  and  he  urged  Wilson's  surveying 
&c.  the  same  land  was  a  fraud  ;  but  the  court  held  it  was 
not ;  for  when  Wilson  had  notice  of  the  survey,  and  Mason's 
supposed  title  under  it,  he,  Wilson,  knew  was  void  ;  and  it  is 
no  fraud  for  A  to  buy  lands  he  knows  B  claims,  if  B  has 
no  title  at  all  to  them.     Error  lies  on  a  caveat  from  the 
District  Court  of  Kentucky  to  the  Supreme  Court  of  the 
United  States.    Caveats  are  at  the  common  law. 
4  Cranch,        §  3,  Error  from  the  District  Court  of  Kentucky  in  a  suit 
Uai  ^Cur-  in  Chancery,  in  which  the  pits,  in  error  were  the  original 
He ,  see  cases  complainants.  The  bill  stated  the  deft,  had  obtained  an  elder 
in  Sneed's    patent  for  land,  covered  by  the  pits,  elder  entry.  Held, 
or  mar  °     vague  expressions  in  an  entry,  in  this  State,  may  be  rendered 
means  at      sufficiently  certain,  by  reference  to  natural  objects  stated  in 
?d 'l^**'    the  eDtrv>  and  bv  comparing  the  courses  and  distances  of  the 
lines  with  those  natural  objects.    The  court  confessedly  made 
allowances  for  the  laxity  of  titles  acquired  in  Kentucky  under 
the  land  laws  of  Virginia ;  and  decreed  a  conveyance  to  be 
executed  by  the  deft,  to  the  pit.  of  the  land  so  covered,  and 
each  party  to  pay  his  own  costs. 
6  Cranch,        4th.  It  is  a  good  ground  of  equitable  jurisdiction,  that  the 
Bodie'34!!  ft|   deft,  has  obtained  a  prior  patent  of  land,  so  a  legal  title  to 
v.  Taylor  in   which  the  pit.  had  the  better  right  in  equity,  under  a  prior 
error.  entry  duly  made.  And  in  exercising  this  equitable  power,  the 

court  will  proceed  in  conformity  to  the  established  principles 
of  a  Court  of  Chancery.  If  an  entry  of  land  in  the  land  office 
bound  it  on  a  road  so  many  miles,  these  are  to  be  computed 
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not  on  a  straight  line,  but  by  the  meanders  of  the  road.    If  Ch  223. 
one  have  so  many  acres,  say  400,  and  the  form  is  not  pre-   Art,  15. 
scribed,  the  Kentucky  rule  is,  he  must  locate  it  in  the  form  of 
a  square.    A  deft,  in  equity,  who  has  obtained  a  patent  of 
land  not  included  in  his  entry  in  the  land  office,  but  is  cover- 
ed by  the  complainant's  entry  in  it,  will  be  decreed  to  convey 
it  to  him  ;  but  he  will  not  be  decreed  to  convey  to  the  deft, 
lands  the  pit.  has  got  a  patent  of,  which  the  deft,  included 
in  his  entry,  but  by  mistake  not  in  his  survey.    The  Supreme 
Court  of  the  United  States  will  comply  with  a  principle  really  ri,ed 
settled  in  a  Slate  in  a  manner  different  from  what  this  court 
would  deem  correct.   "  It  is  impossible  to  say  how  many  titles  1*24,  I8i  — 
might  be  shaken  by  shaking  the  principle."    "  The  very  ?ne  . 

•  f  •         •       v  19.— 1  Wash* 

extraordinary  state  of  land  titles  in  Kentucky  has  compelled  116,2341.— 3 
the  judges  there,  in  a  series  of  decisions,  to  rear  up  an  artificial  v\a*h.48.— 
pile,  from  which  no  piece  can  be  taken  by  hands  not  intimate-  4?&e 
ly  acquainted  with  the  building,  without  endangering  the    »    »    »  * 
structure,  and  producing  a  mischief  to  those  holding  under  it, 
the  extent  of  which  may  not  be  perceived." 

.  ^  5.  Also  in  chancery,  held,  1.  The  first  survey  under  a  s  Crunch, 
Virginia  milit  ry  land  warrant,  gives  the  prior  equity ;  the  sur-  T«yl«» 
vey  is  the  act  of  appropriation  :   2.  The  certificate  of  survey  Brown,  in 
proves  it  was  in  the  surveyor's  hands  :   3.  The  law  requiring  error,— for 
every  survey  to  be  recorded  in  two  months  after  made,  is  merely  pr[orCtoS1763. 
directory  to  the  surveyor,  and  the  survey  is  valid,  though  he 
neglect  it :   4.  The  principal  surveyor  may  make  out  the 
plot  and  certificate  from  the  notes  of  the  deputy  surveyor : 
5.  If  A  locate  land,  and  afterwards  B  locate 'the  same,  with- 
out notice  of  A's  location,  B  cannot  protect  his  title,  by  getting 
the  elder  patent :  6.  A  survey  is  not  void  because  it  contains 
more  land  than  is  in  the  warrant :   7.  The  patent  relates  to 
the  inception  of  the  title ;  hence  he  who  first  has  appropriated 
the  land,  has,  in  Chancery,  the  best  title  :   8.  The  locator  of 
a  warrant  undertakes  himself  to  find  waste  and  unappropriated 
lands,  and  his  patent  issues  on  his  own  information  to  the 
government,  and  at  his  own  risk ; — is  not  viewed  as  a  pur- 
chaser without  notice :  •  9.  The  equity  of  the  prior  locator 
extends  to  the  surplus  land  surveyed,  as  well  as  that  stated  in 
the  warrant.    Decree  of  the  District  Court  reversed,  and  the 
deft,  decreed  to  release  to  the  pits,  respectively  the .  lands 
tvithin  his  patent,  which  lie  within  the  lines  of  the  lands  con- 
veyed by  to  them  respectively. 

§  6.  As  to  the  peculiar  kind  of  titles  to  land  in  Kentucky,  1  Wheaton's 
arising  out  of  the  Virginia  land  law  of  1779,  and  the  practice  Rt  490, 
on  it,  see  Bibb's  Reports  of  Cases  in  the  Court  of  Appeals  of 
Kentucky.    This  author  says,  and  truly,  the  rules  of  landed 
property  in  Kentucky  are,  in  an  eminent  degree,  the  creatures 

tol.  TU.  55 
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Ch.  223.  of  a  court, — a  species  of  judicial  legislation.  This  will  readily 
Art,  15.  be  seen  in  the  few  Kentucky  cases  cited  in  this  work.  How 
V^V"^/  extremely  vague  and  uncertain  must  the  statute  law  ol  an 
extensive  territory  be,  when  the  courts*  of  law  find  themselves 
absolutely  obliged  to  adopt  ibis  judicial  legislation,  in  order  to 
settle  the  numerous  disputes  which  arise  in  regard  to  the  bound- 
aries and  titles  to  lauds ; — a  contusion  that  has  arisen  mainly 
from  adopting  the  erroneous  principle  in  settling  a  new  coun- 
try, which  allows  inviduals  to  pick  and  choose,  lot  out,  and 
locate  lands  for  themselves,  as  interest,  fancy,  or  fraud,  may 
direct,  and  where  there  are  no  previous  surveys,  plans,  loca- 
tions, or  lottings  made  by  the  government.  The  New  Eng- 
land plan  has  ever  been  the  reverse  of  this ; — this,  usually, 
has  been  for  the  government  first  to  cause  new  lands  to  be 
surveyed,  and  laid  out  into  townships,  about  six  miles  square 
each,  and  each  township  to  be  divided  into  lots  of  about  100 
acres  each,  bounded  by  marked  trees,  or  other  visible  and 
actual  boundaries  ;  and  each  township  and  lot  properly  num- 
bered ;  then  to  offer  them  to  be  drawn  or  sold  according  to 
such  plans,  regularly  made  and  returned,  preserved,  and  re- 
ferred to.  The  vast  difference  been  these  plans  is  seen  in 
practice.  Kentucky  has  been  settled  as  above  stated,  and 
numerous  have  been  the  land  actions  that  have  even  found 
their  way  into  the  Supreme  Court  of  the  United  States. 
Whereas  Vermont,  settled  in  nearly  the  same  period,  but  on 
this  New  England  plan,  has  scarcely,  (if  we  except  a  glebe 
lot  disputed  on  the  principles  of  the  Episcopal  church,)  pro- 
duced an  action-  for  that  court. 

§7.  By  the  constitution  of  Kentucl l  y  established  April  19, 
1792,  all  laws  which  June  1,  1792,  were  in  force  in  Virginia 
and  of  a  general  nature,  and  not  local  to  her  only,  and  not  re- 
pugnant to  the  said  constitution,  nor  to  the  laws  enacted  by 
the  legislature  of  Kentucky,  were  in  force  in  Kentucky,  and 
remained  so,  until  altered  or  repealed  by  her  legislature. 
Hence,  her  laws,  like  those  of  England,  are  :  I.  The  written 
or  statute  law  :  and  2.  The  unwritten  or  common  law.  The 
.  statute  law  is  composed  of  the  statutes  of  England,  enact- 
ed previous  to  the  4th  of  James  I.  (when  Virginia  was  settled  ;) 
the  statutes  of  Virginia  in  force  April  19,  1792  ;  and  the 
statutes  of  Kentucky  ;  and  as  before  stated,  Virginia  in  1661, 
adopted  the  English  common  law  and  statutes  applicable  to 
her  situation,  enacted  before  the  year  1608.  Hence,  that 
law  and  those  statutes  are  still  in  force  in  these  two  great 
States,  where  not  altered  or  repealed  by  Federal  law,  or  by 
the  statutes  or  constitutions  of  these  States.  What  parts  of 
that  English  law  and  statutes  were  applicable  to  Virginia  in 
1661,  must  often  be  a  question  to  this  day.   The  method 
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adopted  by  Carolina,  stated  in  chapter  196,  was  much  pre-  Ch.  223* 
ferable.  Art.  15. 

^  8.  Statute  titles  in  Kentucky  arising  out  of  her  revenue  ^~v<+*s 
laws.    By  these  acts  all  former  revenue  acts  were  reduced  ^xil^TnCt 
ioto  one  system.    T.  K.  Laws,  p.  61  to  77.    By  these  laws  Dec.  20,' 
lands  may  be  sold  for  taxes ;— by  s.  17,  first  act,  the  State  1800— Act* 
"  has  a  perpetual  lien  on  every  tract  of  fond  for  the  taxes  and  nw'-Dee! 
interest  due  thereon,  which  cannot  be  affected  by  any  aliena-  J8,  1792; 
tion.  The  sheriff  may  levy  what  is  due  on  any  slaves,  goods,  or  f*^.18^-* 
chattels,  found  thereon  in  the  possession  of  any  person,  claim-  jjj  isoi ec* 
ing  under  the  proprietor  from  whom  the  same  is  due,  for  so 
much  of  the  land  as  he  has  purchased.    Tenants  who  may 
be  obliged  under  this  act  to  pay  the  tax  on  any  land  they  have 
leased  prior  to  their  interest  in  the  same,  or  on  a  greater  pari 
than  they  hold,  can  reclaim  it  from  the  owner,  and  have  a  lien 
on  the  land  to  secure  the  repayment,  unless  the  case  be  pro- 
vided for  by  special  contract  between  the  proprietor  and 
tenant.*'    "  Every  person  who  is  evicted  from  land  on  which 
he  has  paid  the  taxes,  has  a  lien  on  the  land  for  tbe  same, 
and  retains  possession  till  he  is  reimbursed,  unless  the  person 
recovering  the  land  has  also  paid  the  taxes."    The  taxes  are 
laid  on  persons,  (tithable)  lands,  horses,  retail  stores,  riding  car- 
riages, and  tavern  licenses,  writs,  &c.  laid  and  collected  under 
appointments  &ic.  of  the  county  courts ;  each  citizen  gives  in 
a  list  of  his  taxable  persons  and  property  on  oath  to  a  com- 
missioner, who  dooms  him,  if  he  fails  to  give  in  or  gives  in 
falsely,  and  he  also  forfeits  $10.  The  system  is  plain,  except 
tbe  titles  to*  lands  derived  under  it ;  these  are  complex,  owi»  g 
to  the  nature  of  such  titles,  and  especially  to  such  perpetual 
liens.    The  sheriffs  (as  in  Virginia)  collect  the  taxes. 

§9.  "A  collection  of  the  acts  and  parts  of  the  acts  of  the  Virginia  staft-i 
Virginia  Assembly  concerning  the  titles  of  lands"  in  Kentucky,  j*16^.?0  . 

j  r\  i  mt      i?       •      ■         •  •  xr'    •  •    l«nd  titles  in 

passed  December  17,  1796.    The  first  is  the  said  Virginia  Ken.  T  K. 
act,  passed  1779;  another  act  of  the  same  year  "  for  estab-  Law*,  p.  86 
lishing  a  land  officer,  and  ascertaining  the  terms  and  manner  of  |J  JfJnTiai* 
granting  waste  and  unappropriated  lands,"  already  sufficiently  to  167. 
understood,  (p.  86  to  112:)  another  act  passed  in  1779,  giv- 
ing further  time  to  officers  and  soldiers  to  ascertain  their 
claims  to  lands  ;  another  act  of  1779,  merely  explanatory  of 
acts  and  grants  prior  to  1779  ;  an  act  passed  in  1780,  giving 
time  &c. ;  three  acts  in  1781,  amendatory,  giving  time  &c. ; 
two  acts  in  1783;  five  in  1784,  of  the  same  kind;  two  in 
1785;  two  in  1786;  one  in  1787;  two  in  1788;  one  in 
1789;  three  in  179Q;  and  one  in  1791,  merely  explanatory, 
giving  time,  making  small  additions  &c.    Here  the  legislation 
of  Virginia  terminated  in  Kentucky,  and  that  of  the  new  State 
commenced  ;  and  in  1792  tbe  legislature  passed  several  acts  v 
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Ch.  223.  to  give  time  and  to  amend  the  said  Virginia  land  office  act) 
Jirt.  15.  several  in  1793  to  the  same  purposes,  as  to  treasury  warrants 
s^v^/  he.  So  in  1794,  1195.  In  1796,  an  act  as  to  boundaries 
was  passed.  In  1797,  1798,  acts  not  important.  The  same 
in  1799.  Thus  far  there  seems  to  have  been  nothing  done 
materially  to  vary  Virginia  titles  in  Kentucky,  nor  in  1800. 
A^t  Dec.  19,  $  io.  Conveyances  of  estates  of  inheritance  or  freehold,  or 
years  more  than  five  in  lands  or  tenements,  must  be  by  deed, 
and  must  be  acknowledged,  or  proved  by  three  witnesses  io 
the  office  of  the  cler!<  of  the  Court  of  Appeals,  or  of  a  District, 
Quarter  Sessions,  or  County  Court,  he.  within  eight  months 
after  delivering  &c,  and  be  lodged  with  him  to  be  recorded, 
in  order  to  be  valid  against  a  purchaser  for  a  valuable  con- 
sideration,  not  having  notice  thereof  or  any  creditor.  So  no 
covenant  or  agreement  made  in  consideration  of  marriage,  is 
good  against  such  purchaser  or  any  creditor,  unless  so  acknow- 
ledged or  proved,  (if  land  be  charged)  and  recorded  ;  or  if 
only  personal  estate  be  settled  or  covenanted,  or  agreed  to  be 
paid  or  settled,  then  to  be  proved  before  the  Court  of  Quarter 
Sessions  or  County  Court  of  the  county  in  which  the  covenantor 
he.  lives,  and  so  recorded,  he.  Sect.  3  provided  for  acknow- 
ledging or  proving  in  the  usual  manner  the  deed  of  the  grantor 
he.  who  lives  in  another  State  or  country  j  but  it  must  be  re- 
corded, as  above.  The  wife  is  privily  examined  he  as  in 
New  York,  Virginia,  he.  but  more  minutely  and  particularly. 
This  examination  and  the  proof  of  deeds  executed  out  of  the 
State,  and  in  counties  in  it  in  which  the  land  does  not  lie, 
occupy  several  pages,  and  proofs  are  required  hardly  to  be 
expected  but  from  lawyers  with  the  Kentucky  act  before  them. 
Sect.  10  provides  that  every  estate  in  lands  or  slaves,  which, 
October  7,  1776,  was  an  estate  in  fee  tail,  shall  be  deemed 
from  that  time  and  forever  a  fee  simple  estate,  and  so  all 
estates  whatever  limited  or  to  be  limited  in  fee  tail,  are  by  the 
act  of  1796,  turned  into  fee  simple  estates,  and  may  be,  and 
have  been  disposable  of  accordingly.  By  sect.  11,  every 
estate  conveyed  or  devised  after  December  19,  1796.  is  a  fee 
simple,  "  if  a  less  estate  be  not  limited  by  express  words,  or 
do  not  appear  to  have  been  granted,  conveyed,  or  devised  by 
construction  or  operation  of  law."  And  "  where  an  estate 
hath  been,  or  shall  be  by  any  conveyance,  limited  in  remain- 
der to  the  son  or  daughter,  or  to  the  use  of  the  son  or  daugh- 
ter of  any  person,  to  be  begotten,  such  son  or  daughter  born 
after  the  decease  of  his  or  her  father,  shall  take  the  estate  in 
the  same  manner  as  if  he  or  she  had  been  born  in  the  lifetime 
of  the  father,  although  no  estate  shall  have  been  conveyed  to 
support  the  contingent  remainder  after  his  death."  Sect.  12. 
"  By  deed  of  bargain  and  sale,  or  by  deeds  of  lease  and  re- 
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lease,  or  by  covenant  to  stand  seized  to  use,  or  deed  operat-  Ch.  223. 
ing  by  way  of  covenant  to  stand  seized  to  use,  the  possession  Art.  15. 
of  the  bargainor,  releasor,  or  covenantor,  shall  be  deemed 
heretofore  to  have  been,  and  hereafter  to  be  transferred  to  the 
bargainee,  releasee,  or  person  entitled  to  the  use  of  the  estate 
or  interest,  which  such  person  had  or  shall  have  in  the  use,  as 
perfectly  as  if  such  bargainee,  releasee,  or  person  entitled  to 
the  use,  had  been  enfeoffed  with  livery  of  seizin  of  the  land 
intended  to  be  conveyed  by  the  said  deed  or  covenant."  Sect. 
13.  "  Estates  of  every  kind,  holden  or  possessed  in  trust, 
shall  be  subject  to  like  debts  and  charges  of  the  persons  to 
whose  use  or  for  whose  benefit  they  were,  or  shall  be  respec- 
tively holden  or  possessed,  as  they  would  have  been  subject 
to  if  those  persons  had  owued  the  like  interest  in  the  things 
holden  or  possessed,  as  they  own  or  shall  own  in  the  uses  or 
trusts  thereof."  Sect.  14,  gives  dower  and  curtesy  in  a  use 
or  trust  interest,  the  same  as  in  the  estate  itself.  By  sect.  45, 
"  grants,  or  rents,  or  reversions,  or  remainders,  shall  be  good 
and  effectual  without  attornment  of  the  tenants ;  but  no  ten-, 
ant  who  before  notice  of  the  grant  shall  have  paid  the  rent  to 
the  grantor,  shall  suffer  any  damages  thereby."  Sect.  16. 
"  The  attornment  of  the  tenant  to  any  stranger,  shall  be  void, 
unless  it  be  with  the  consent  of  the  landlord  of  such  tenant, 
or  pursuant  to,  or  in  consequence  of  the  judgment  of  a  court 
of  law,  or  by  order  or  decree  of  the  court  of  equity." 

6  11.  This  act  admits  as  duly  proved  all  deed?,  writings,  ?efllll-c!t/. 

Act  of  r  Vu- 

and  records,  acknowledged,  proved,  or  authenticated  in  other  iq,  1796. 
States  and  places  than  in  Kentucky,  when  acknowledged, 
proved,  or  authenticated  according  to  the  laws  of  the  State  or 
place  where  so  done,  certified  to  be  so  by  the  judge,  .chief 
justice,,  or  presiding  magistrate  or  notary,  as  the  case  may  be. 

§  12.  This  act  provides,  that  "  all  alienations  and  warran-  Kentucky 
ties  of  lands,  tenements,  and  hereditaments,  purporting  to  pass  f7c^Jao'  16» 
or  assure  a  greater  right  or  estate  than  the  person  making 
them  can  lawfully  pass  or  assure,  shall  operate  only  as  to  so 
much  of  the  right  and  estate  in  them,  as  such  person  can  law- 
fully convey,  but  shall  not  pass  or  bar  the  residue  of  the  said 
right  or  estate."  By  sect.  2,  if  there  be  an  express  warranty 
binding  the  heir,  then  where  demandant,  he  is  barred  as  at 
common  law,  as  he  has  or  shall  have  "  any  heritage"  descend- 
ing of  the  side  of  the  alienor. 

$  1 3.  This  is  as  to  partition.  Sect.  1  provides  therefor  by  Kentucky 
writ  de  partition?  facienda,  on  the  principles  of  the  common  fy'ijyg 
law.  Sect.  2  abolishes  the  principle  of  survivorship  among 
joint-tenants.  Sect.  3  makes  the  representative  of  a  joint  obli- 
gor &c.  deceased  liable,  as  they  are  in  cases  of  joint  and  sev- 
eral contracts.  Sect.  4  to  8  make  special  provision  as  to  non- 
residents, minors,  &c.  pleas,  allotments,  he. 
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Ch.  223.      Another  act  of  March  1,  1797,  provides  for  conveying 
Art.  1 5.  real  estates  contracted  to  be  conveyed  by  persons  deceased, 
s^v-^^  and  for  making  partition,  nearly  on  the  principles  of  the  laws  of 
Massachusetts  before  stated.    There  are  many  other  statutes 
as  to  waste,  aliens,  frauds,  elegits,  and  other  executions  levied 
&c,  subjecting  lands  to  the  payment  of  debts  &c.,  too  long 
and  numerous  to  be  abridged  in  this  work ;  and  in  fact  a  large 
part  of  what  is  intricate  common  law  in  some  States,  already 
noticed,  has  been  in  Kentucky  enacted  into  statute  law,  and 
made  more  intricate,  by  mingling  the  penman's  own  ideas  and 
woe  Is  with  those  of  the  common  law,  in  a  manner  to  make 
tn-my  of  the  useful  judicial  constructions  of  that  law  in  a  de- 
gree tis^lt-*^;  hence  a  part  of  the  difficulties  so  loudly  com- 
plained of  in  this  State.    Such  statute  law  is  often  abridged, 
but  to  litrie  purpose. 
Kentucky        $  14.  This  act  concerning  dower  and  jointures,  in  sub- 
if»d.DcC  19'  st;lm:e»  regulated  them  on  the  principles  of  the  common  law, 
7W*  By  act  of  February  10,  1798,  if  the  husband  lose  his  wife's 

lands  by  default,  she  retains  her  right  of  entry  after  his  death, 
and  suit  accordingly.    By  this  act  also,  several  parts  of  tho 
common,  were  enacted  into  statute  law. 
Kentucky  15.  By  this  act,  if  one  having  an  estate  of  inheritance  die 

wen**,  XDtc.  mlesta,e  as  to  it,  it  descends  "  in  parcenary  to  his  kindred, 
it),  17W.  m  de  and  female 1 .  To  his  children  and  their  descendants, 
if  any  :  2.  If  none  such,  then  to  his  father:  3.  If  no  father, 
then  to  his  mother,  brothers  and  sisters,  and  their  descendants, 
or  such  of  them  as  there  be :  4.  If  a  minor  die  without  issue, 
and  have  estate  of  inheritance  by  purchase,  or  from  his 
father  by  descent,  the  mother  of  such  minor  has  no  part  of  it, 
if  there  be*  living  any  brother  or  sister  of  such  minor,  or  any 
brother  or  sister  of  the  father,  or  any  lineal  descendant  of 
either  of  them,  saving  to  such  mother  any  right  of  dower  which 
she  may  claim  in  said  real  estate  of  inheritance  :  5.  "Where 
a  minor  dies  without  issue,  having  title  to  any  real  estate  of 
inheritance,  derived  by  purchase  or  descent  from  the  mother, 
neither  the  father  of  such  minor,  nor  any  issue  which  he  may 
have  by  any  person  other  than  the  mother  of  such  minor,  shall 
succeed  to,  or  enjoy  the  same  or  any  part  thereof,  if  there 
be  living  any  brother  or  sister  of  such  minor,  or  any  brother 
or  sister  of  the  mother,  or  any  lineal  descent  of  either  of 
them/1  saving  to  such  father  his  tenancy  by  the  curtesy,  if 
any:  6.  "  If  there  be  no  mother,  nor  brother,  nor  sister,  nor 
their  descendants,  then  the  inheritance  shall  be  divided  into 
two  moieties,  one  of  which  shall  go  to  the  paternal,  the  other 
to  the  maternal  kindred,  in  the  following  course,  that  is  to  say, 
6rst  to  the  grandfather  ;"  if  none,  to  the  grandmother,  uncles 
and  aunts,  of  the  same  side,  and  their  descendants,  or  such  of 
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them  as  there  be  ;  if  none  such,  then  to  the  great  grandfather  Ch.  223. 
&.C.  &jc.  in  many  minute  provisions  among  relations  too  remote  Art.  16. 
often  to  be  heirs.    Thus  we  see  the  same  principle  of  equality  V^V^O 
in  our  States,  but  vast  variety  in  minute  detail. 
Abt.  16.  Louisana. 

^  1.  When  Louisiana  was  a  territory,  she  adopted  the  late  A.  D.  iflos, 
French  Civil  Code,  with  such  variations  as  her  situation  re-  J^*^.  3JaB 
quired.  .This  was  published  in  one  volume,  491  pages,  in  pa>-«-d  b> 
English  in  one  page,  and  in  French  in  the  next,  called  a  Di-  the  House  of 
gest  of  the  Civil  Law,  divided  into  books :  books  into  titles  ;  ^'TT^m 

»  '  '  lives, 

titles  into  chapters ;  chapters  into  sections ;  and  the  sub-  ci!,  and  Gov- 
ject  matter  of  each  is  expressed  ; — but  each  title  is  divided  e(Dor« 
in  articles  that  follow,  1  to  50,  1  to  100,  &c.  without  re- 
garding the  chapters  or  sections,  hence  may  well  enough  be 
cited  by  book,  title,  and  article,  and  the  subdivision  of  the 
article. 

^  2.  "  In  matters  of  legal  successions  no  difference  of  sex,  Book  3,  title 
and  no  right  of  primogeniture  are  known,  but  they  are  regu- 
lated  by  the  most  perfect  equality     and  by  other  articles  as 
to  the  ascending,  descending,  and  collateral  lines  or  relations. 
Art.  19.  "  Representation  takes  place  ad  infinitum  in  the 
direct  descending  line."    Art.  21.  "  In  the  collateral  line,  a  s^ 
representative's  admitted  only  in  favour  of  the  nephews  and  m.^iaw  as 
nieces  coming  to  the  succession  of  their  uncles  and  aunts,  in  to  this  State, 
place  of  their  fathers  or  mothers  before  deceased.'1    Art.  22.  Jj^J "J"'^11, 
They  participate  with  brothers  and  sisters  of  the  deceased  ; —  to  W;  u  to 
have  a  preference  over  brothers  of  the  half  blood,  when  they  p'^dgea,  Ch. 
are  children  of  a  brother  or  sister  of  the  whole  blogd,  and  n'/asto*!1*. 
over  uncles  and  aunts  of  the  deceased.    From  art.  1  to  pacics,  cb. 
art.  259,  in  this  first  title,  book  3,  are  numerous  rules  '*J7>  9-  ® 10 

21  ■  as  to 

as  to  descents  &c.  of  estates.    The  descent  is  per  capita,  bill's,  bail- 
when  all  are  in  equal  degree;  art.  27  Sic.  aliter  per  stirpes  or  ineuts.  &tc. 
roots.  If  the  deceased  leave  no  descendants,  his  or  her  estate  f^jimUatio'n* 
goes  to  his  or  her  father  and  motlier,  or  other  ascendants,  and  prescrip- 
and  if  there  be  paternal  and  maternal  ascendants,  the  paternal  ^"'^[^  # 
have  half  and  the  maternal  half,  though  unequal  in  numbers  ;  j  ^'30^. 
and  female  ascendants  inherit  equally  with  male  ascendants  in 
the  same  degree.    And  there  is  no  representation  in  the  as- 
cending line.  Hence  one  alone,  male  or  female,  in  the  ascend- 
ing line  in  a  nearer  degree,  paternal  or  maternal  side,  excludes 
all  other  ascendants  in  a  degree  more  remote,  and  in  some 
cases  the  whole  excludes  the  half  blood.    These  are  the 
general  principles,  but  the  detail  can  be  correctly  understood 
but  by  examing  the  said  259  articles.    These  laws  are  very 
complex  as  to  natural  children,  who  may,  in  certain  specified 
cases,  inherit  or  have  alimony.  And  many  classes  of  such 
are  described.  And  eee  Ch*  147,  s.  16,  &c. 
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Ch.  223.  ^  3.  The  legitime.  It  seems  in  Louisiana  only  a  part  of  the 
Art.  16.   estate  can  be  disposed  so  as  to  exclude  certain  heirs,  descend- 

v-^*v-^/  ants,  or  ascendants,  as  book  3,  tit.  2,  art.  22  &ic.  "  That  portion 
of  the  property  of  which  the  law  forbids  the  disposal  to  the 
prejudice  of  descendants  or  ascendants,  is  called  the  legitime, 
that  portion  is  four-fifths  of  the  property  in  favour  of  the  le- 
gitimate children  or  descendants  coming  to  the  succession  of 
their  ascendants  ;  and  of  two  thirds  of  the  property  in  favour 
of  legitimate  ascendants  coining  to  the  succession  of  their 
descendants."  Such  are  called  forced  heirs  ;  but  the  owner 
of  the  property  may  disinherit  them  for  just  cause. 

"Trt^MJO      $  l'"s  arl'Cie  n0  disposition  causa  mortis  can  be 

tc.  '    '    '  made,  otherwise  than  by  last  will  or  testament,  or  by  codicil ; 

each  must  be  in  writing,  signed  by  the  testator,  and  witnessed 
by  three  or  more  witnesses,  except  some  cases  of  codicils  ;— 
if  not  written  by  a  notary,  five  witnesses  of  the  place,  or  seven 
not  of  it,  are  required  to  a  will ;  and  many  other  precautions 
to  prevent  wills  being  incautiously  made,  or  fraudulently  ob- 
tained. There  are  three  kinds  of  testaments  or  codicils, — the 
nuncupative  or  open,  the  mystic  or  sheet,  and  olographic  or 
one  written  signed  and  dated  by  the  testator's  own  hand.  No 
female  can  be  a  witness,  nor  male  under  sixteen  years  of 
age,  or  insane  or  infamous  person  or  slave,  op  legatee.  But 
wills  fee.  made  out  of  Louisiana,  are  valid  therein,  if  made 
according  to  the  laws  of  the  place  where  made.  The  wife 
in  Louisiana,  as  in  France,  has  her  separate  property,  and 
may",  by  will  or  otherwise,  dispose  of  it ;  and  baron  and  feme 
can  convey  to  each  other  in  several  cases. 
Lib.  3,  tit.  6,  ^  5.  "All  sales  of  immoveable  property  or  slaves  shall  be 
a.  2,  p.  364b  ma(je  ^  authentic  act,  or  under  private  signature  ;"  and  44  all 
verbal  sale  of  any  of  these  things  shall  be  null,  as  well  for 
third  persons  as  for  the  contracting  parties  themselves,  and 
the  testimonial  proof  of  it  shall  not  be  admitted."  44  The 
verbal  sale  of  all  moveable  effects,  whaiever  may  he  their 
value,  is  valid,  but  its  testimonial  proof  must  be  made  agreea- 
bly to  what  is  directed  in  the  ti  le  of  contracts  and  conven- 
±rt.3.  tional  obligation  in  general."  But  44  the  sale  of  any  immove- 
able or  slaves,  made  under  private  signature,  shall  have  effect 
to  the  prejudice  of  persons  not  parties  to  it,  only  from  the 
day  said  sale  was  registered  in  the  office  of  a  notary,"  unless 
registered  in  six  or  ten  days,  then  from  the  date ;  but  is  valid 
as  to  the  parties,  their  heirs,  and  assigns,  though  not  regis- 
tered. 

^  6.  Generally  a  citizen  of  one  State  is  acquainted  with  the 
laws  in  force  in  the  others,  for  reasons  already  stated  ;  but 
the  State  of  Louisiana  forms  an  important  exception,  because 
the  citizens,  and  even  lawyers,  generally,  of  the  other  States, 
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are  quite  unacquainted  with  the  French  Civil  Code  she  has  Ch.  223. 
adopted  ;  therefore,  to  enable  them  to  do  business  in  a  legal   Art.  17. 
manner  in  that  State,  her  laws  must,  in  a  special  manner,  be  v^^-^/ 
attended  to  in  several  of  their  most  important  parts. 

$  7.  By  statute  law,  "  all  species  of  property  may  be  seized  Civil  Code  of 
on  execution,  moveables  as  well  as  immoveables,  without  any  L*2jj[*na» 
exception     but  the  sale,  after' seizure,  cannot  be  made,  until  p' 
the  things  seized  have  been  appraised,  by  appraisers  appoint- 
ed by  the  parties,  and  sworn ;  or  if  the  deft,  ueglect  &c,  one 
by  the  sheriff  or  judge,  who  shall  make  the  sale  at  auction. 
Even  to  the  usufruit  a  statute  title  may  be  had  on  judgment 
and  execution,  but  not  to  the  undivided  share  of  a  co-heir  in 
a  succession,  till  the  creditor  had  got  partition  of  the  estate 
among  the  co-heirs. 

§  8.  So  by  statute  law  title  to  property  by  occupancy  and  Civil  Code, 
prescription,  is  regulated  in  that  State ;  and  the  civil  code,  P*4?2- 
enacted  March,  1808.  declares  occupancy  is  a  mode  of  ac- 
quiring property,  by  which  a  thing  which  belongs  to  nobody, 
becomes  the  property  of  the  person  who  took  possession,  with 
an  intention  of  acquiring  a  right  of  ownership  upon  it.  And 
the  act  enumerates  five  modes  :  1 .  By  hunting  :  2.  By  fowl- 
ing :  3.  By  fishing  :  4.  By  invention,  as  discovering  precious 
stones,  or  things  abandoned,  or  a  treasure  :  5.  By  capture. 
In  this  State  questions  of  fact  in  civil  causes  are  tried  by  the 
•court,  unless  either  party  demands  a  jury.  6  Wheat.  129, 
]Ylayhew  v.  Thatcher  &  al.  A  record  of  a  judgment  in  one 
State  is  conclusive  evidence  in  another. 

Art.  17.  §  1.  Statute  titles  in  the  other  and  new  States, 
formed  and  settled  under  said  ordinance  of  Congress,  passed 
July,  1787,  before  cited,  art.  1,  s.  3,  containing,  as  there 
stated,  the  basis  of  titles  to  estates,  real  and  personal,  and  on 
the  common  American  principles.  If  these  new  States  have 
varied  or  deviated  from  those  principles,  it  has  been  as  yet 
but  in  an  inconsiderable  degree,  whatever  may  be  the  case  in 
future  periods  of  time,  except  Louisiana. 

§  2.  Some  peculiar  statute  provisions.    In  Tennessee,  stat-  3  wheat.  R. 
utes  permit  an  equitable  title  to  be  asserted  in  an  action  at  2I^.230> 
law,  but  extend  not  to  titles  derived  under  Virginia ;  nor  are  cam,pbeU.,', 
the  statutes  of  limitations  of  Tennessee  pleadable  to  such  titles 
under  Virginia.  And  by  Virginia  law  an  equitable  title,  found- 
ed on  a  prior  entry  on  lands,  can  be  shown  but  in  equity,  and 
not  in  a  suit  at  law.    At  law  the  legal  title  prevails  there  as 
at  common  law. 

^  3.  By  the  laws  of  Tennessee,  whether  a  grant  be  abso-  Po'k's  lessee 
lutely  void  or  voidable  only,  a  junior  grantee  is  not  allowed  to  a'j  sVvheat^ 
avail  himself  of  its  nullity,  as  against  an  innocent  purchaser,  293.— See 

Jackson  v. 

Honeycut,  1  Tenn.  R.30;  Dodsou  p.  Cock,  Id.  293;  Miller  r.  Holt, Id.  111. 
vol.  vn.  56 
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Ch.  223.  without  notice.  See  art.  12,  s.  6.  Decided  in  ejectment 
Art.  17.  for  5000  acres  of  land  in  West  Tennessee  :  2.  Held,  if  a 
v^^v^^  grant  be  void,  as  if  the  State  has  no  title,  or  the  officer  mak- 
ing it  no  power,  the  case  may  be  examined  at  law :  3.  A 
regular  warrant  is  evidence  of  an  entry,  and  from  the  exist- 
ence of  the  grant,  prerequisites  may  be  inferred.  See  Sevier 
&  al.  v.  Hill,  p.  306.  For  decisions  in  North  Carolina  on  the 
acts  of  1777,  1778,  1783,  see  Taylor's  R.  114;  North 
WeiirSP'    Carolina  R.  441;  North  Carolina  Law  Repository,  383; 

holding  an  entry  an  essential  part  of  a  title. 
6Wheat.677,  §4.  State  of  Ohio.  The  laws  of  this  State  require  all 
ftlih1!™  al  *'  deeds  of  land  to  be  executed  in  the  presence  of  two  witnesses, 
and  a  deed  executed  in  the  presence  of  one  witness  only,  is 
void,  (so  was  the  ordinance  of  July  13,  1787.)  Was  decided 
in  ejectment :  2.  Held  further,  a  power  to  convey  lands  must 
have  all  the  formalities  deeds  have,  actually  conveying  lands : 
3.  Title  to  lands  can  be  acquired  or  lost,  but  by  the  laws  of 
the  State  in  which  they  are  situated  :  4.  No  exchange  of 
land  can  be  proved  or  explained  by  parol.  The  statute  of 
Ohio,  enacted  February  14,  1805,  provides,  "that  all  deeds 
for  the  conveyance  of  lands,  tenements,  and  hereditaments, 
situate,  lying,  and  being  within  the  State,  shall  be  signed  and 
sealed  by  the  grantor  in  the  presence  of  two  witnesses,  who 
shall  subscribe  the  said  deed  or  conveyance,  attesting  the 
acknowledgment  of  the  signing  and  sealing  thereof;  and  if 
executed  within  the  State,  shall  be  acknowledged  by  the 
party  or  parties,  or  proven  by  the  subscribing  witnesses,  before 
a  judge  of  the  Court  of  Common  Pleas,  or  a  justice  of  the 
peace  in  any  county  in  the  State." 

^  5.  Remarks  on  a  few  material  parts  of  the  said  ordinance 
of  Congress  of  July  13,  1787.    These  are  occasioned  by  the 
manner  in  which  it  was  considered  in  the  great  Missouri  de- 
bate in  Congress  in  1820  &ic.    As  it  has  been  the  foundation 
of  government  in  numerous  States  and  territories,  it  is  import- 
ant that  certain  strong  features  in  it  should  be  well  under- 
stood, especially  as  to  slavery,  impairing  contracts,  drawing 
new  States  into  the  Union,  principles  of  compact,  and  it  being 
within  the  power  of  Congress  to  enact  it.  It  was  enacted  with 
but  one  dissenting  voice,  and  had  been  in  1820  in  full  opera- 
tion thirty  years  and  more,  quietly  and  without  exception.  In 
that  debate  on  the  question,  if  slavery  should  be  extended  to 
Missouri,  this  ordinance  by  the  advocates  of  such  slavery 
was  attacked,  on  the  first,  fourth,  and  fifth  points,  stated  above. 
It  was  ably  defended  by  the  opposers  of  that  slavery,  as  con- 
taining the  essence  of  sound  American  principles.    A  senator 
from  the  Slate  of  Ohio  in  Congress  declared,  that  in  settling 
that  State  it  had  been  the  cloud  by  day  and  the  pillar  of  fire 
by  night. 
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§  6.  In  that  debate  it  was  denied  that  this  ordinance  could  Ch.  223. 
operate  on  the  principles  of  compact.  It  may  be  observed,  ArU  17. 
that  in  July  1787,  also,  when  the  Federal  constitution  was  \*S*>C\J 
adopted,  our  country  consisted  of  two  great  portions  :  1.  The 
thirteen  Old  States,  including  our  lands  southeast  of  the  river 
Ohio  &c. ;  this  portion  was  then  all  under  State  governments, 
and  contained  about  600,000  square  miles  :  2.  The  Western 
Territory,  including  our  lands  northwest  of  that  river,  contain- 
ing about  400,000  square  miles.  This  second  portion  (terri- 
tory) was  then  exclusively  under  the  government  of  Congress. 
When  this  ordinance  was  enacted,  no  part  of  the  land  in  this 
territority  had  been  sold  by  the  United  States,  and  no  settle- 
ments bad  been  made  in  it  by  them.  Hence,  it  was  well 
understood  by  all  parties,  that  all  persons  who  should  pur- 
chase and  settle  lands  in  it  would  buy  and  settle  under  this 
ordinance,  and  so  would  submit  and  become  parties  to  it  in 
the  meaning  most  effectually  binding  them  to  the  terms  and 
principles  of  it ;  and  so  invariable  the  case  was  understood 
prior  to  this  Missouri  contest.  This  idea  of  a  compact,  ex- 
pressed in  the  ordinance,  was  as  early  as  April  1784,  unani- 
mously adopted  in  Congress  in  a  number  of  fundamental  prin- 
ciples reported  by  Mr.  Jefferson  of  Virginia,  Chase  of  Mary- 
land, and  Howell  of  Rhode  Island,  and  voted,  South  Carolina 
only  dissenting.  So  the  article  against  slavery  was  supported 
March  16,  1785,  by  a  large  majority,  as  an  article  of  compact, 
and  to  remain  a  "  fundamental  principle  of  the  constitution 
between  the  thirteen  original  States  and  each  of  the  States'* 
in  said  territory.  And  in  July  1787,  the  principle  and  form 
of  compact  were  unanimously  agreed  to  and  so  allowed,  until 
the  Missouri  contest,  by  all ;  then  the  compact  nature  in  the 
ordinance  seems  to  have  been  denied,  because,  as  said,  there 
were  no  people  in  this  territory  to  make  a  second  party  when 
the  ordinance  was  passed.  If  there  be  no  private  estates,  nor 
inhabitants  in  a  territory,  the  sovereign  owner  (as  the  Union 
in  Congress  then  was)  has  complete  authority  to  establish  a  » 
system  of  sales  of  lands  and  of  government,  binding  on  all 
who  agree  to  buy  and  settle  under  it,  from  time  to  time  ;  and 
who  become  parties  to  the  system,  as  they  buy  and  settle 
under  it.  And  it  has  been  invariably  true,  that  the  people  of 
this  western  territory  have  purchased  their  lands,  settled  and 
held  their  estates  in  it,  under  the  ordinance,  and  so  consented 
to  it,  under  it  lived,  made  laws,  and  in  fact,  as  will  be  further 
shewn,  claimed  to  be  admitted  as  States  into  the  Union.  For  Art.  4,  secL  3, 
the  constitution  of  the  United  States  only  provides,  "  new 
States  may  be  admitted  by  Congress  into  the  Union."  This 
affords  no  claim  to  be  admitted,  but  barely  gives  a  power  to 
admit,  and  on  admission  no  claim  "  to  the  same  rights  of  sove- 
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Ch.  223.  reignty,  freedom,  and  independence  as  the  other  States,"  as 
Art.  17.   expressed  in  a  resolve  of  Congress  of  October  10,  1780,  for- 
V^Y^/  mally  made  a  condition  by  Virginia  only,  as  will  appear  pre- 
sently.   Hence  it  may  be  called  the  Virginia  condition,  for 
the  sake  of  a  name. 

^  7.  Also  in  the  said  Missouri  debate  this  ordinance  was 
said  in  part  to  be  a  usurpation,  and  not  within  the  powers  of 
Congress  to  enact.  It  is  to  he  observed,  that  when  it  was 
passed,  that  body  possessed  the  exclusive  powers  to  sell  the 
lands,  and  to  establish  government  in  the  said  territory,  as  no 
other  power  whatever  existed  in  it ;  for  France,  Great  Britain, 
and  the  several  States  once  claiming  there,  had  entirely  relin- 
quished both  soil  and  jurisdiction  therein  to  the  United  States. 
Hence  their  jurisdiction  as  to  both  had  become  complete  and 
exclusive,  and  to  be  exercised  by  Congress  alone,  of  right 
and  of  necessity.  Of  course  Congress  had  the  power  and  the 
right  to  elect  the  form  of  government,  founding  it  always  on 
the  fundamental  principle  of  Federal  America,  and  on  the 
State  cessions.  These  principles  are  conspicuous  in  all  parts 
of  the  ordinance.  The  objection,  that  it  did  not  sufficiently 
favour  freedom  as  to  a  territorial  system,  was  also  made. 
This  objection  will  vanish  when  we  properly  consider  the 
peculiar  state  of  our  county  in  July  1 787  ;  then  the  Federal 
constitution  had  not  been  formed  ;  then  there  were  strong  ap- 
prehensions that  the  territories,  or  some  of  them,  might  not 
be  disposed  to  come  into  the  Union  as  States,  if  they  should 
have  territorial  governments  that  should  make  their  condition 
as  territories,  as  much  to  their  wishes  or  more  so,  as  it  proba- 
bly would  be  when  States  in  the  Union.  Hence  it  was  deem- 
ed best  by  all  but  one  member,  so  to  form  their  territorial  sys- 
tem as  to  create  some  real  motives  in  them  to  draw  and  bring 
them  as  States  into  the  Union  in  due  time. 

§  8.  The  great  question  made  was,  whether  the  sixth  arti- 
cle in  the  ordinance  excludes  negro  slavery  from  the  States 
in  the  said  territory.  This  question  is  become  important,  as 
since  the  Missouri  contest  considerable  attempts  have  been 
made  and  are  making  to  introduce  into  those  States  this  kind 
Oct.  10,  1)80.  of  slavery,  especially  into  the  State  of  Illinois.  If  there  be 
any  pretence  for  so  introducing  it,  it  must  be  solely  on  the 
resolve  of  Congress  of  October  10,  1780,  and  the  Virginia 
cession  made  and  accepted  thereon.  That  resolve  recom- 
mended, in  pursuance  of  one  of  Sept.  6,  1780,  to  those  States 
which  had  claims  to  the  western  country,  to  cede  them  to  the 
United  States  to  "  be  disposed  of  for  their  common  benefit," 
and  to  be  "  settled  and  formed  into  distinct  republican  States, 
which  shall  become  members  of  the  Federal  Union,  and  have 
the  tame  rights  of  sovereignty,  freedom,  and  independence^  a* 
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the  other  State*,"  and  to  "  be  granted  or  settled  at  such  times  Ch.  223. 
and  under  such  regulations,"  as  Congress  should  make.  Then  Art,  17. 
the  confederation  was  not  ratified. 

March  1,  1781,  New  York  made  her  cession  of  soil  and  Journal  of 
jurisdiction  to  the  United  States  for  their  common  benefit,  {j^^ 
"  to  be  granted,  disposed  of,  and  appropriated  in  such  manner  i78i,p.  43, 
only  as  the  Congress"  of  the  United  States  "  shall  order  and  47. 
direct."    This  cession,  made  by  the  agents  of  New  York, 
was  grounded  on  her  act  passed  March  7,  1780 ;  so  before  the 
said  resolves  of  Congress  were  passed  ; — so  of  course  had  no 
reference  to  the  clause  in  that  of  October  10,  1780,  in  italics, 
"have  the  same  rights"  he.    October  29,  1782,  Congress  Joornaj  of 
accepted  the  cession  as  made  by  the  State  to  the  common  coTgress, 
use  and  benefit,  saying  nothing  about  the  conditions  or  terms  1782,  p.  618. 
of  admission  of  new  States  into  the  Union. 

January  2,  1781,  Virginia  passed  an  act  ceding  to  the 
United  States  all  her  right,  title,  and  claim  to  lands  northwest 
of  the  river  Ohio,  on  eight  conditions  expressed.  This  ces-  Journal  of 
sion  was  not  accepted  by  Congress,  and  was  opposed  by  ^P1- 1783' 
Maryland  and  New  Jersey  &c.,  on  the  ground  that  neither 
Virginia  nor  any  other  particular  State  had  any  right  to  lands 
in  the  said  territory. 

October  20,  1783,  Virginia  altered  her  act,  and  authorized  journal  of 
a  cession  to  the  United  States  of  "  all  right,  title,  and  claim,  Congress, 
as  well  of  soil  as  jurisdiction,  which  this  Commonwealth  hath  M*™5*1 ,784* 
to  the  territory  or  tract  of  country  within  the  limits  of  the 
Virginia  charter,  situate,  lying,  and  being  to  the  northwest  of 
the  river  Ohio,  subject  to  the  terms  and  conditions  contained 
in  a  resolve  of  Congress  of  Sept.  13,  1783,  that  is  to  say, 
upon  condition  that  the  territory  so  ceded,  shall  be  laid  out 
and  formed  into  States,"  (of  a  certain  extent  each, — afterwards 
altered,)  "  and  that  the  States  so  formed  shall  be  distinct  repub- 
lican States,  and  admitted  members  of  the  Federal  Union, 
having  the  same  rights  of  sovereignty,  freedom,  and  indepen- 
dence  as  the  other  States."    There  were  some  other  condi-  Conditioas!m 
tions  not  now  material.    March  1,  1784,  Congress  voted  to 
accept  the  cession  when  the  deed  should  be  executed  ;  this 
being  done,  Congress  accepted  it. 

April  19,  1765,  the  cession  of  Massachusetts  was  made  of  Journ.  April, 
her  part  of  said  territory  to  the  United  States,  "  to  be  dis-  178d- 
posed  of  for  the  common  benefit  of  the  same,  agreeably  to 
the  resolve  of  Congress,"  of  October  10,  1780  ;  as  by  Mas- 
sachusetts act  of  November  13,  1784,  the  deed  of  cession 
was  to  the  uses  mentioned  in  said  resolve.  This  cession  laid 
no  stress  on  the  clause  in  it  as  to  having  the  same  rights  of 
sovereignty  he.  as  the  other  States. 

September  13,  1786,  Connecticut  made  her  cession  for  J£«">.  Sept 
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Ch.  223.  the  common  use  and  benefit  of  the  United  States,  agreeably  to 
Art.  17.  the  resolve  of  Congress  of  May  26,  1786.  This  contained 
V^V^/  no  condition,  and  was  a  bare  cession,  made  and  accepted. 

Thus  the  admission  of  a  new  State  into  the  Union,  formed 
in  said  territory,  "  having  the  same  rights  of  sovereignty,  free- 
dom, and  independence,  as  the  other  States,"  seems  to  be 
made  a  matter  of  compact  in  the  Virginia  case  only. 

9.  Now  it  has  been  urged,  that  every  old  State  in  the 
Union  has  a  right  to  establish  slavery,  by  statute  or  by  constitu- 
tional law ;  that  there  were  slaves  in  all  of  them  October  10, 
1780  ;  and  that  therefore  by  this  compact,  when  a  new  State, 
in  this  Territory,  is  admitted  into  the  Union,  she  acquires  this 
right  to  establish  slavery,  on  such  footing  of  equality,  what- 
ever may  have  been  her  case  when  a  territory  ;  even  though 
then  slavery  was  by  the  ordinance  or  otherwise  excluded. 
Until  the  Missouri  contest,  the  opinion  in  and  out  of  Congress 
was,  that  such  a  provision  against  slavery  as  is  in  said  ordinance, 
would  for  ever  exclude  it  constitutionally  from  the  said  terri- 
tory, and  all  parties  conducted  according  to  this  opinion,  until 
said  contest  arose.  Accordingly  we  find  that  as  early  as  April 
1784,  as  above,  Mr.  Jefferson  &c.  reported,  and  their  report 
proposed  to  exclude  slavery  after  the  year  1800.  Sixteen 
members,  including  him,  voted  for  this  exclusion,  (perpetual) 
and  seven  only  voted  against  the  report ; — their  votes  might 
or  might  not  be  on  account  of  this  slavery.  March  16,  1785, 
the  article  as  it  is  in  the  ordinance,  was  again  supported  by  a 
large  majority  as  before  stated,  and  in  July  1787,  by  all  the 
members,  for  Mr.  Yate's  no  was  on  another  account. 

The  first  art.  9th  sect,  of  the  Federal  constitution,  the  pow- 
ers of  Congress,  is  thus  : — "  The  migration  or  importation  of 
such  persons,  as  any  of  the  States  now  existing  shall  think  pro- 
per 10  admit,  shall  not  be  prohibited  by  Congress,  prior  to  the 
year  one  thousand  eight  hundred  and  eight ;  but  a  tax  or  duty 
may  be  imposed  on  such  importation,  not  exceeding  ten  dollars 
for  each  persou."  This  provision  was  adopted  by  the  con- 
vention after  the  said  ordinance  was  made  and  published. 
This  9th  section  empowered  Congress  to  tax  imported  slaves 
till  January  1808,  and  by  fair  implication  to  prohibit  their 
importation  wholly  after  that  time, — but  only  as  to  the  States, 
(the  thirteen  old  States,)  existing  in  1787.  Why  were  these 
powers  thus  confined  to  the  thirteen  old  States  ?  Why  not 
extended  to  the  said  territory,  if  slavery  was  not  permanently 
Ohio.  excluded  therefrom  by  said  ordinance  ?   Ohio  was  admitted 

as  a  State  into  the  Union  long  before  January,  1808.  She 
then,  when  admitted,  acquired,  if  ever,  the  right  to  establish 
the  slavery.  Suppose  she  then  did,  and  so  the  6th  art.  in 
the  ordinance  against  slavery  became  void,  what  was  her 
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situation  prior  to  January  1808  ?  Clearly  she  had  a  right  to  Ch.  323. 
admit  slaves  imported  free  of  said  tax  of  $10  each  person  ;  as   JlrU  17. 
said  9th  sect,  did  not  extend  to  her,  unless  she  submitted  to  v^-v-w- 
it  by  coming  into  the  Union,  and  claiming  the  same  rights  as 
the  other  States  were  subject  to  it.    This  section  clearly 
makes  a  distinction,  as  things  were  in  1787,  between  the 
thirteen  old  States  and  the  said  territory ;  as  it  limited  the 
powers  of  Congress  as  to  them,  not  as  to  that. 

§  10.  The  Federal  constitution  gives  Congress  no  power 
whatever  as  to  slavery,  in  the  said  territory,  or  as  to  States 
formed  in  it ;  yet  Congress,  March  2,  1807,  enacted,  that  after 
January  1, 1808,  "it  shall  not  be  lawful  to  import,  or  bring  into 
the  United  States,  or  the  territories  thereof,  from  any  foreign 
kingdom,  place,  or  country,  any  negro,  mulatto,  or  person  of 
colour,  with  intent  to  hold,  sell,  or  dispose  of  such  negro, 
mulatto,  or  person  of  colour,  as  a  slave,  or  to  be  held  to  servi- 
tude or  labour."  When  this  act  was  passed,  part  of  said  ter- 
ritory was  formed  into  the  State  of  Ohio,  and  in  the  Union, 
and  part  was  under  said  ordinance.  This  act,  ever  allowed 
to  be  valid,  made  it  as  unlawful  to  import  slaves  into  said 
State  of  Ohio  and  the  residue  of  said  territory,  as  into  the 
said  thirteen  old  States.  On  what  principle  did  this  act  be- 
come binding  on  the  said  State  of  Ohio,  and  said  residue  ? 
Most  clearly  on  the  general  powers  of  Congress,  exercised  in 
the  ordinance,  or  on  the  said  condition  expressed  in  the  re- 
solve of  October  10,  1780,  agreed  to  by  Virginia,  to  wit :  the 
same  rights  be.  as  the  other  States.  If  on  said  condition,  the 
admission  of  Ohio  into  the  Union  had  two  operations  at  the 
same  instant,  directly  different,  one  to  give  her  the  right  to 
establish  slavery,  the  other  to  subject  her  to  the  said  9th  sect, 
as  the  old  States  were  subjected,— operations,  it  is  believed, 
never  thought  of,  till  the  Missouri  contest.  But  the  practice 
and  course  of  thinking  bad  ever  been  on  the  other  principle, 
and  is  yet  so  generally  ;  that  is,  the  said  general  powers  of 
Congress,  exercised  in  the  said  ordinance,  and  in  this  way, 
that  was  in  force  when  the  constituiton  was  formed  and  adopt- 
ed, and  on  the  face  of  it  perpetually  excluded  slavery  from 
the  whole  of  said  territory,  agreed  to  as  well  by  the  slave- 
holding,  as  the  non-slave-holding  States  ;  and  said  9th  section 
in  the  constitution  empowered  Congress,  by  a  tax,  to  restrain 
imported  slavery  until  January  1,  1808,  and  after  that  day  to 
prohibit  it,  but  only  in  the  said  thirteen  old  States  ;  not  at  all 
in  the  said  territory  or  States  formed  therein,  unless  the  con- 
vention, when  it  formed  the  constitution,  and  the  people  when 
they  adopted  it,  contemplated  and  believed  in  the  mystical 
double  operation  above  stated,  a  matter  not  mentioned,  and 
probably  not  thought  of  for  above  thirty  years.    The  people 
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Ch\  223.  could  never  mean  first  to  tax,  and  then  prohibit  imported 
Art,  17.    slavery  in  the  old  States,  and  admit  it  freely  in  the  new.  It 
S^y^J  is  admitted,  all  negro  slavery  was  excluded  from  the  said 
territory,  while  under  territorial  government,  by  the  general 
powers  of  Congress  exercised  in  said  ordinance.    To.  what 
purpose  to  exclude  it  thus,  if  to  be  let  in  as  soon  as  a  territory 
be  turned  into  a  State  ? 
North  Caro-      When  North  Carolina  ceded  to  the  United  States  the  ter- 
lina-  ritory,  now  the  State  of  Tennessee,  she  reserved  the  benefits 

of  the  said  ordinance,  and  stipulated  the  ceded  country  he 
governed  under  it  except  as  to  slavery  ;  this  cession  was  ac- 
♦  cepted,  and  slavery  allowed.  This  was  consistent,  as  it  ex- 
isted in  the  territory  when  ceded,  and  was  expected  to  con- 
tinue when  made  a  State.  This  exception  shews,  that  if  it 
had  not  been  made,  it  was  understood  the  said  ordinance 
would  have  excluded  slavery. 

$11.  It  is  clear  the  people  of  the  said  north-western  terri- 
tory accepted  the  said  ordinance  in  to  to,  and  invariably  prac- 
tised on  it  as  to  slavery  while  in  a  territorial  condition,  and  since 
they  have  become  States.  Ohio,  for  instance,  while  a  terri- 
tory, accepted  the  ordinance  in  toto,  when  able  to  do  it,  re- 
ceived all  the  benefits  of  it ; — her  cloud  by  day,  and  pillar  of 
fire  by  night on  it  alone  was  governed,  lived  under  it,  came 
into  Union  in  virtue  of  it ;  and  forever  estates  must  be  held 
under  it  The  people  there  have  acceded  to  the  article 
against  slavery,  and  become  parties  to  it,  and  bound  by  it,  as 
well  in  a  State  as  a  territorial  condition,  when  of  age  to  be 
bound.  This  article  was  a  special  fundamental  principle  in 
the  nature  of  compact ;  neither  in  word  nor  sense  to  end  with 
the  territorial  condition  ;  and  a  special  provision,  principle,  or 
compact,  is  never  annulled  by  a  general  one,  as  that  of  Oc- 
tober 10,  1780,  was,  and  which,  probably,  was  never  seen  or 
heard  of  by  one  person  in  a  thousand  in  the  Union,  or  said 
territory.  Whereas  the  exclusion  of  negro-slavery  from  said 
territory,  by  law  and  in  practice,  has  been  as  notorious  as  the 
settlement  of  it, — near  forty  years.  It  has  been  a  fact  univer- 
sally known  in  the  United  States,  that  slavery  has  never  been 
admitted  in  the  said  territory  or  States  therein. 

^  J  2.  The  provision  against  impairing  contracts  was  first 
inserted  in  this  ordinance,  and  afterwards  in  a  better  form  of 
expression  in  the  constitution.  It  was  the  result  of  much  ex- 
perience. There  had  been  a  continued  scene  of  iniquity  in 
most  of  the  States,  in  which  debtors  by  law  were  enabled  to 
wrong  their  creditors.  State  legislatures  enacted  tender, 
paper  money,  and  stop  laws,  which  in  thousands  of  cases 
enabled  the  debtor  to  pay  or  do,  less  than  he  had  contracted 
to  pay  or  do. 
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Art.  18.  District  of  Columbia  and  other  Federal  districts.   Ch.  223. 

$  1.  The  laws  in  the  numerous  Federal  districts  rest  on  Art.  18. 
the  1st  art.  sect.  8,  17,  of  the  constitution  of  the  United  \^y~^J 
States,  in  those  words,  viz. :  Congress  shall  have  power  "  to 
exercise  exclusive  legislation  in  all  cases  whatever  over  such 
district,  (not  exceeding  ten  miles  square)  as  may,  by  ces- 
sion of  particular  States,  and  acceptance  of  Congress,  become 
the  seat  of  government  of  the  United  States  ;  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  Slate  in  which  the  same  may  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings." 

2.  District  of  Columbia.   Congress  July  1C,  1790,  passed  4  Crunch, 
an  act  for  fixing  the  seat  of  government  on  the  river  Potomac  gJJjJJ^J' 
at  a  place  named,  and  in  said  act  accepted  the  cession  of  Alexandria. 
Virginia  of  Dec.  3,  1789,  for  this  purpose.    By  these  acts 
the  county  of  Alexandria  in  said  district  was  so  ceded  and 
accepted  ;  and  by  a  like  cession  of  Maryland  and  accepted, 
the  county  of  Washington  in  said  district  is  the  other  part  of  said 
district.   Said  act  of  Congress  fixed  the  first  Monday  in  Dec. 

1800,  for  the  removal  of  the  government  to  said  district ; — was 
removed  on  that  day,  but  Congress  did  not  by  law  provide  for 
the  government  thereof,  under  their  jurisdiction,  until  the  27th 
of  February  1801.  And  held  in  this  case,  the  rights  of  Vir- 
ginia and  Maryland  to  legislate  for  said  places  so  respectively 
ceded,  continued  to  that  day  ;  and  by  said  act  Congress  pro- 
vided the  laws  of  Virginia  and  Maryland,  "  as  they  now 

exist,"  (Feb.  27,  1801,)  shall  continue  in  force  in  the  part  SeeiCrnnch, 
by  each  ceded  until  altered  by  Congress.  The  numerous  9  notc' 
suits  carried  from  the  courts  of  this  district  to  the  Supreme 
Court  of  the  United  States  by  appeals  and  writs  of  error  &:c. 
repeatedly  bring  the  laws  of  those  two  States  into  view ;  and 
in  this  way  we  have  fair  constructions  of  those  laws  in  many 
cases,  in  the  reports  of  the  decision  of  this  court,  foundation 
of  titles  thereon.  6  Cranch,  53. 

$  8.  Citizen  of  his  rights,  disabilities,  §-c.  By  its  separation  2  Cranch, 
irom  Virginia  and  Maryland,  be  ceased  to  be  a  citizen  of  those  J44*  Rie,y  «*• 
States  respectively,  and  he  could  not  be  discharged  on  the  2Cranch, 
insolvent  law  of  Maryland  of  January  3,  1800,  living  in  the  445,  Hepburn 
district  at  the  time  of  the  separation,  unless  he  had  fully  com-  »  Jf,,zey  — 

......  ,r  .  .     ,,  ^        .       J  l.rnnrh, 

plied  with  the  act  before  the  separation  :  2.  He  cannot  main-  262,  United 
tain  an  action  in  the  Circuit  Court  of  the  United  States  for  State*  v- 
the  district  of  Virginia  against  a  citizen  of  Virginia,  but  he  s,mms- 
in  ay  sue  a  citizen  of  the  district  of  Columbia  in  its  circuit. 
He  is  not  a  citizen  of  a  State. 

§  4.  On  error  &c.  held,  the  acts  of  Congress  of  Feb.  27, 

1801,  and  March  3.  1801,  as  to  this  district,  did  not  change 
vol.  vn.  "»7 
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Ch.  223.  the  laws  of  Maryland  and  Virginia,  adopted  as  the  laws  of  it 
Art.  18.   by  Congress,  any  further  than  a  change  of  jurisdiction  render- 
ed a  change  of  laws  necessary  :  2.  Fines  and  forfeitures  and 
penalties  arising  from  the  breach  of  those  laws  must  be  recov- 
ered as  they  were  before  the  jurisdiction  was  changed,  mutatis 
mutandis.    The  deft,  was  indicted  for  suffering  a  faro-bank 
to  be  played  iu  bis  house  contrary  to  a  statute  of  Virginia, — 
was  error  in  a  criminal  case.  See  Ch.  IBS,  a.  2,  s.  6..  Held, 
error  and  appeal  in  this  district  lies  only  in  civil  causes. 
January  19,       §  5.  This  statute  of  Virginia  (in  force  in  the  Virginia  part 
i.79e*"~1o     of  lne  district  of  Columbia,)  enacted,  "that  any  person  what- 
Cr»i»cb,262.  soeyg,.  who  suai]  sufTer  the  game  of  billiards,  or  any  of  the 

games  played  at  the  tables  commonly  called  A,  B,  C,  E,  O, 
or  faro-bank,  or  any  other  gamine-table,  or  bank  of  the  same 
or  the  like  kind,  under  any  denomination  whatever,  to  be 
played  in  his  or  her  house,  or  in  a  house  of  which  he  or  she 
hath  at  the  time  the  use  or  possession,  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  $150,  to  be  recovered  in 
any  court  of  record  by  any  person  who  will  sue  for  the  same. 
Held,  this  penalty  could  not  be  recovered  by  indictment,  but 
this  Virginia  act  must  be  followed  and  debt  sued.  Act  of 
Congress  March  3,  1801%  enacted,  "  that  all  indictments  shall 
run  in  the  name  of  the  United  States,  and  conclude  against 
the  peace  and  government  thereof;  and  fines,  penalties,  and 
forfeitures,  accruing  under  the  laws  of  the  States  of  Maryland 
and  Virginia,  which  by  adoption  have  become  the  laws  of  the 
district,  shall  be  recovered  with  costs  by  indictment  or  infor- 
mation in  the  name  of  the  United  States,  or  by  action  of  debt 
in  the  name  of  the  United  States  and  of  the  informer  ;  one  half 
of  which  fine  shall  accrue  to  the  United  States,  and  the  other 
half  to  the' informer  ;  and  the  said  fines  shall  be  collected  by, 
or  paid  to  the  marshal,  and  one  half  thereof  shall  be  by  him 
paid  over  to  the  board  of  commissioners  hereinafter  establish- 
ed, and  the  other  half  to  the  informer."  Held,  this  provision 
did  not  alter  the  process  on  the  Virginia  act  from  debt  to  an 
indictment,  nor  change  the  appropriation  of  fines  ;  but  the 
mode  of  punishment  to  what  it  was  before  the  Virginia  peni- 
tentiary system  was  adopted  is  established.  Simms*  case,  as 
to  administration.  See  Ch.  29,  a.  1,  s.  17.  As  to  the  laws  of 
Virginia  and  Maryland  in  regard  to  bills,  and  notes,  and  nego- 
tiable contracts,  see  Bills  and  Notes,  Ch.  20,  and  especially 
Chose  in  Action,  Ch.  24  ;  and  the  Virginia  statutes  as  to  bonds 
sued,  Ch.  24  &c. 

Louehbo-  ^  6.  Held.  Congress  has  power  to  lay  a  tax  on  the  district 
niake,  6  of  Columbia  in  proportion  to  the  census,  and  such  power  is 
\\  Ueat.  317.  coextensive  with  the  territory  of  the  United  States. 
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CHAPTER  CCXXIV. 


SEIZURES  FN  REVENUE  AND  OTHER  CASES. 
Art.  1 .  General  principles. 

$  I.  Numerous  are  the  cases  in  which  a  man's  property  or 
a  part  of  ifmay  be  seized.  Seizures  are  of  every  kind  of 
property,  real,  personal,  and  mixed,  qualified,  in  trust,  and  in 
action  ;  or  however  held,  in  possession  or  reversion,  iti  com- 
mon or  severalty.  Seizure  is  usually  the  effect  of  forfeiture, 
or  this  immediately  precedes  and  is  the  ground  of  seizure  in 
most  cases.  Forfeitures  are  created  in  all  cases,  by  some 
known  law  by  which  a  right  accrues  to  the  government  by 
its  courts  or  officers,  agents,  or  persons  designated ;  or  to 
some  person  or  persons  to  seize  the  thing  forfeited,  and  take 
it  from  the  party  who  has  forfeited  it.  Forfeiture  of  pro- 
perty is  generally  the  effect  of,  and  a  penalty  annexed  to 
some  crime  or  offence  ;  some  personal  misconduct,  voluntary 
or  negligent ; — some  malfeasance,  misfeasance,  or  non-feasance, 
in  violation  of  some  law  ;  but  not  always  ;  for  the  owner  of 
property  may  by  the  mere  act  of  his  government,  rulers,  or 
nation  in  making  war,  or  in  the  infliction  of  wrongs  on  another 
nation,  forfeit  his  properly  and  afford  a  right  to  such  nation  to 
capture  or  seize  it.  The  right  of  seizure  arises  in  some  cases 
from  the  law  of  nature,  as  the  right  to  seize  a  fish  at  large  in 
the  sea,  or  a  wild  beast  in  its  natural  state  in  the  wilderness. 
In  such  cases  the  right  to  seize  is  merely  the  right  to  take 
and  appropriate  property  found  in  a  state  of  nature,  and  not 
appropriated  by  any  one.  This  right  has  been  already  con- 
sidered. In  several  cases  this  right  to  seize  another's  pro- 
perty arises  from  the  law  of  nations,  because  the  owner  of  it 
has  forfeited  his  right  to  hold  it  by  infractions  of  that  law. 
So  in  many  cases  this  right  to  seize  arises  from,  or  is  ground- 
ed in  the  laws  of  war,  general  or  partial.  This  right  the  bel- 
ligerent has  to  seize  the  property  of  his  enemy  in  war,  any 
where  but  in  neutral  territory  or  jurisdiction ;  so  contrabands 
of  war  from  a  neutral ;  and  so  the  neutral's  provisions  obvi- 
ously in  their  way  to  supply  and  aid  this  enemy  in  his  military 
operations.  But  this  right  to  seize  m  war,  and  in  cases  of 
reprisals  comes  properly  under  the  head  of  captures.  So  in 
many  cases  this  right  to  seize  and  arrest  from  one  his  property 
rests  on  the  common  law.  But  this  right  arises  in  cases  much 
the  most  numerous  from  statute  laws.    In  every  civilized 
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nation,  and  especially  in  a  numerous  one,  numerous  are  the 
statutes  which  give  this  right  of  seizure  for  various  causes,  and 
in  different  cases.  It  is  such  statures  gin  the  United  States 
that  will  be  principally  attended  to  in  this  chapter,  and  espe- 
cially acts  of  Congress  ;  that  is,  acts  which  on  the  ground  of 
forfeiture  give  a  right  to  seize  and  take  into  custody  property, 
as  soon  as  it  is  deemed  by  the  proper  tribunal,  officer,  or 
person  to  be  forfeited  by  illegal  conduct,  and  before  trial. 
Cases  in  which  the  right  to  seize  or  take  from  a  man  his  pro- 
perty in  execution  after  trial  and  judgment,  or  by  distress, 
have  been  already  considered.  Also,  many  cases  of  seizure 
immediately  and  before  trial  have  been  already  noticed  in  this 
work  occasionally,  and  as  incidental  to  other  matters  ;  as  in 
treating  of  crimes  and  punishments,  forfeitures,  officers  and 
offices,  trover,  and  trespass,  and  replevin,  penalties,  &c. 
Here  then  it  remains  to  consider  this  ri^ht  of  seizure  in  a  few 
of  those  material  cases  in  the  United  States,  in  which  this 
right  to  seize  is  not  secondary  or  incidental  in  the  suit  or  case, 
but  where  it  is  the  most  material  point  in  the  suit  or  proceed- 
ing. It  is  a  material  principle,  to  be  observed  in  all  cases  of 
seizure,  that  the  forfeiture  attaches  the  moment  the  offence  is 
committed,  and  the  owner's  property  is  instantly  divested,  so 
that  if  he  afterwards  sell  to  an  innocent  person  for  a  valuable 
consideration,  and  without  notice,  he  cannot  hold  the  property. 
But  see  subsequent  cases.  But  it  will  also  be  observed,  that 
there  never  can  be  a  seizure  of  a  thing  before  trial,  but  where 
its  owner  has  forfeited  the  thing  itself,  and  of  course  in  no 
case  where  he  forfeits,  or  is  fined  in  a  sum  of  money  only, 
which  can  be  levied  or  raised  by  an  execution  or  warrant  of 
distress  after  judgment  against  him. 

^»  2.  Whenever  there  is  a  seizure  of  a  vessel,  goods,  $w.  iu 
the  first  instance,  the  question  usually  is,  if  a  lawful  seizure,  and 
this  usually  proceeds  tn  rem*  And  it  is  laid  down  as  law,  that 
the  Court  of  Admiralty  acts  wholly  tn  rem,  and  so  "  not  affect- 
ing the  rights  of  any  persons  whomsoever,  except  so  far  as  they 
exist  in  the  thing  which  is  the  subject  of  the  libel,"  on  which, 
it  is  held,  its  decrees  are  conclusive  against  all  the  world  ;  and 
it  seems  plainly  to  follow,  that  whenever  a  court  acts  and  de- 
cides wholly  in  rc/n,  it  must  have  the  possession,  or  at  least, 
the  disposition  of  the  thing  libelled  or  informed  against,  other- 
wise it  cannot  carry  its  decision  into  effect,  excepting  in  cases 
in  which  it  may  remand  the  cause  to  another  court  to  do  exe- 
cution. 

§  3.  Enemy's  property  in  our  country  at  the  commence- 
ment of  a  war  is  not  liable  to  seizure.  See  Ch.  187,  a.  7.  s.  32. 
Aht.  2.  Common  law  principles. 


■ 
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§  1.  Upon  these  principles  any  person  may,  at  his  peril,  Ch<  224. 

seize  for  a  forfeiture  to  the  government ;  and  if  the  govern-    Art.  2. 

inent  admit  his  seizure  and  the  property  is  condemned,  he  is  v-^v-^' 

justified.     Nor  is  it  necessary  to  justify  the  seizure,  the  party  2L^[J"J}1 8 

seizing  be  entitled  to  a  part  of  the  forfeiture  :  and  the  case  Geiston  v.  ' 

is  more  in  his  favour  if  entitled  to  a  part  of  it.    And  if  a  ship  Hoyt.— 

be  lawfully  seized  under  the  navigation  act  (12  Ch.  II.)  os  l^^i^nd 

forfeited,  the  property  is,  instantly,  divested  out  of  the  owner,  several  cases 

and  he  cannot  have  trespass,  though  no  judgment  of  condem-  ci|cd  — 

nation  be  entered  ;  but  the  seizure  must  be  lawful,  and  a  for-  LsMod.iai! 

feiture  exist,  or  trespass  will  lie.    The  owner  must  put  the  —12  Mod. 

forfeiture  in  issue.    And  if  a  vessel  navigate  contrary  to  that  "Jp-rri  9'  ^ 

,.  ...         j        .   .  ||    *    «•  •    j  iT    i  E  252,  Lock- 

act,  his  property  is  divested,  as  it  is  actually  forfeited  by  her  so  ycr  r.  offley. 

navigating.  Salk.  223,  2.  W.  Bl.  1 1 74.  But  if  an  excise  officer  -Ch  4o,a  21, 
seize  goods  as  forfeited,  he  must  prove  they  were  forfeited,  fjj™™*1 
or  he  is  liable  in  trespass;  Ch.  96,  a.  3,  6,7,8; — and  even  if  the  28, 2»  Plow- 
commissioners  of  excise  condemn  them,  as  their  condemna-  rfen» 

1  H  a  3  23  ~ 

tion  is  not  conclusive ;  Id.  and  in  several  cases  cited.  But  officers  j  |',ev,  g 
enter  houses  to  seize  run  noods  at  their  peril  of  finding  some  1  Hale  s  P.  C. 
in  it.  Ch.  96,  a.  3,  s.  8,  cited  2  Stra.  820  :  3  Wils.  634,  442  ;  J£"j£ ^ 
and  3  Wils.  63.  Sec  Ch.  96,  a.  3,  s.  1 ,  Scott  v.  Shearman,  the 
effect  of  a  condemnation  of  seized  goods  in  the  exchequer 
chamber,  conclusively,  to  protect  the  officer  seizing  them,  as 
it  binds  all  concerned  from  the  seizure,  being  in  rem,  and 
cases  cited. 

§  2.  It  is  a  general  principle  that  the  owner  of  goods  can-  4  Cranch, 
not  forfeit  them,  (so  they  cannot  be  seized)  by  any  act  done,  j£*7»  Pencil 
without  his  consent  or  connivance,  or  that  of  some  person  *tal' F,Ware' 
employed  or  trusted  by  him. 

§  3.  A's  property  in  a  personal  thing,  as  a  ship,  fyc.  is  for'  3  Crnnch. 
Jetted  at  common  law  $*c.  when  is  it  divested  as  to  a  bona  Jide  33'>U.  StHtes 
purchaser  ?    This  does  not  seem  to  be  well  settled  in  Eng-  citedBCran. 
land  or  in  the  United  States.    Some  hold,  at  the  moment  the  ^ — 4  Bl- 
offence  is  committed  :  some,  only  by  the  seizure,  (conviction  ^S^Jc^l, 
after  open  seizure  cannot  be  material,)  clearly,  not  even  under  3«h>!_ Skimi! 
a  statute,  till  seizure,  or  at  least  information  filed  where  a  com-  357- 
mon  informer  has  part,  as  he  is  any  body,  and  no  body,  till 
he  seizes  or  legally  informs.    C.  J.  Marshall,  8  Cran.  40S, 
says,  "  It  has  been  proved  that  in  all  forfeitures  occurring  at 
common  law,  nothing  vests  in  the  government,  until  some  legal 
step  shall  be  taken  for  the  assertion  of  the  right."    See  Judge 
Story's  and  Circuit  Court's  opinion,  post,  a.  1 1 ,  s.  4,  and  8  Cranch 
405,  to  the  same  effect,  and  many  authorities  there  cited,  several 
of  which  are  cited  in  different  parts  of  this  work,  as  Foxley's 
case  ;  Lockycr  v.  Offley  ;  Roberts  v.  Wetherell ;  Wilkins  v. 
Despard  ;  Rex  v.  Ward. 

By  the  general  maritime  law,  condemnation  extinguishes 
the  former  owner's  title.   3  Wheat.  R.  8,  case  of  the  Star. 
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Ch.  224.      Akt.  3.  Statutes  enacting  forfeitures  and  authorizing  seiz- 
Art.3.  ures. 

v-^-\^^y  §  1.  Such  are  very  numerous  in  the  laws  of  the  United 
States  and  of  the  several  States  ;  and,  generally,  must  be  re- 
ferred to  and  examined  in  our  statute  books ;  and  principally 
in  those  of  the  United  States,  which  enact  forfeitures  of  ves- 
sels and  goods,  and  seizures  thereof  in  cases  of  revenue,  em- 
bargo, non-intercourse,  non-importation,  non-exportation,  of 
prohibited  trade,  fitting  out  armed  vessels  illegally,  fyc. 

§  2.  Revenue, — This  act  providing  for  the  collection  of 
duties  on  goods  imported  into  the  United  States  from  foreign 
Act  of  Con-  port3  or  places,  enacts,  in  several  cases,  that  the  same,  when 
.2re^jKf!arc'1  ruu  or  smuggled  in,  shall  be  forfeited  and  seized  :  as  sect.  24 
former  acts  enacts,  that  all  goods  so  imported,  not  included  in  a  manifest  or 
revised.  manifests,  belonging  or  consigned  to  the  master,  mate,  officers, 
or  crew  of  "  any  ship  or  vessel,  belonging,  in  wliole  or  in 
part,  to  a  citizen  or  citizens,  inhabitant  or  inhabitants  of  the 
United  States,"  shall  be  forfeited,  unless  made  to  appear  that 
no  part  of  the  cargo  of  such  ship  or  vessel  had  been  unship- 
ped after  taken  on  board,  except  such  part  as  shall  have  been 
particularly  specified  and  accounted  for&c. — manifest  lost  &tc. 
Sec.  27  enacts,  "  that  if  after  the  arrival  of  any  ship  or  vessel, 
so  laden  with  goods  as  aforesaid,  and  bound  to  the  United 
States,  within  the  limits  of  any  of  the  districts  of  the  United 
States,  or  within  four  leagues  of  the  coasts  thereof,  any  part 
of  the  cargo  of  such  ship  or  vessel  shall  be  unladen,  for  any 
purpose  whatever,  from  out  of  such  ship  or  vessel*  as  afore- 
said, before  such  ship  or  vessel  shall  come  to  the  proper 
place  for  the  discharge  of  her  cargo,  or  some  part  thereof, 
and  shall  be  there  duly  authorized  by  the  proper  officer  or 
officers  of  the  customs  to  unlade  the  same,  the  master,  or 
other  person  having  the  charge  or  command  of  such  ship  or 
vessel,  and  the  mate  or  other  person  next  in  command,  shall, 
respectively,  forfeit  and  pay  the  sum  of  one  thousand  dol- 
lars for  each  sach  offence,  and  the  goods,  wares,  and  mer- 
chandise, so  unladen  and  unshipped,  shall  be  forfeited  and 
lost,  except  in  the  case  of  some  unavoidable  accident,  neces- 
sity, or  distress  of  weather of  which  necessity,  &tc.  notice 
is  to  be  given  &c. 
f  §  3.  Sec.  30  to  35  provide  for  a  further  report  to  be  made 

of  spirits,  wines,  and  teas  for  proper  authority  for  unlading 
them  fcc. ;  also  for  sailing  from  port  to  port,  and,  among  other 
things,  enacts,  for  the  violation  of  the  provisions  in  these  sec- 
tions, that  "  the  spirits,  wines,  and  teas  on  board  her,  shall  be 
forfeited  and  may  be  seized." 

§  4.  So  sections  to  45  provide  for  making  entries,  reports 
of  sea  stores,  &tc. ;  and  sec  45  enacts,  that  any  excess  thereof 
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may  be  valued,  and  that  if  any  other  or  greater  quantity  of  arti-  Cif.  224. 
cles  are  found  on  board  such  ship  or  vessel,  as  sea  stores,  than  Art.  3. 
are  specified  in  such  entry,  or,  if  any  of  the  said  articles  shall 
be  landed  without  a  permit  first  obtained  from  the  collector  or 
naval  officer  of  the  port  (where  any)  for  that  purpose,  all  suck 
articles  as  are  not  included  as  aforesaid  in  the  report  or  mani- 
fest, delivered  on  oath,  or  affirmation,  as  aforesaid,  by  the 
master  or  other  person  having  the  charge  or  command  of  such 
ship  or  vessel,  or  which  shall  bo  landed  without  such  permit, 
as  aforesaid,  shall  be  forfeited,  and  may  be  seized  ;"  also, 
such  person  forfeits  treble  the  amount  or  value,  of  the  articles 
so  omitted  or  landed.  Sec.  46,  like  provisions  as  to  articles 
found  in  baggage. 

§  5.  Sec.  50  provides  for  landing  all  goods  in  the  day  lime, 
and  not  without  a  permit ;  and  enacts  that  "  if  any  goods, 
wares,  or  merchandise,  shall  be  unladen,  or  delivered  from 
any  ship  or  vessel,  contrary  to  the  direction  aforesaid,  or 
any  of  them,"  the  master  &c.  shall  forfeit  and  pay  each 
$400  &tc.  "  and  all  goods,  wares,  or  merchandise,  so  unladen 
or  delivered,  shall  be*forfeited,  and  may  be  seized  by  any  of 
the  officers  of  the  customs ;  and  where  the  value  thereof, 
according  to  the  highest  market  price  of  the  same,  at  the  port 
or  district  where  landed,  shall  amount  to  four  hundred  dollars, 
the  vessel,  tackel,  apparel,  and  furniture  shall  be  subject  to 
like  forfeiture  and  seizure." 

$  6.  Sec.  51  provides,  that  if  goods,  so  imported,  "requir- 
ing to  be  weighed,  guaged,  or  measured,  in  order  to  ascertain 
the  duties  thereon,  shall,  without  the  consent  of  the  proper 
officer,  be  removed  from  any  wharf  or  place,  upon  which  the 
same  may  be  landed  or  put,  before  the  same  shall  have  been 
so  weighed,  guaged,  or  measured,  and  if  spirits,  wines,  teas, 
or  sugars,  before  the  proof  or  quality  and  quantity  thereof  is 
ascertained  and  marked  thereon,  by  or  under  the  direction  of 
the  proper  officer  for  that  purpose,"  "  the  same  shall  be  for- 
feited, and  may  be  seized,  by  any  officer  of  the  customs  or 
inspection." 

vN  7.  Also,  sec.  66  provides,  that  if  goods  so  imported  and 
entry  made  "  shall  not  be  invoiced  according  to  the  actual 
costs  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  duties  thereupon,  or  any  part  thereof,  all  such  goods, 
wares,  or  merchandise,  or  the  value  thereof, — to  be  recovered 
of  the  person  making  entry, — shall  be  forfeited  ;"  and  if  the  col- 
lector suspects  such  fraud  he  must  take  them  into  his  posses- 
sion, until  such  value  be  ascertained,  and  duties  paid  or  secu- 
red. 

§  8.  Sec.  68  provides,  4<  that  every  collector,  naval  officer, 
and  surveyor,  or  other  person  specially  appointed  by  either  of 
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Ch.  224.  them  for  that  purpose,  shall  have  lawful  power  and  authority 
Art  3.     to  enter  any  ship  or  vessel,  in  which  they  shall  have  reason  to 

v^*v~^s  suspect  any  goods,  wares,  or  merchandise,  subject  to  duty, 
are  concealed,  and  therein  search  for,  seize,  and  secure  such 
goods,  wares,  and  merchandise  ;  and  if  they  shall  have  cause 
to  suspect  the  concealment  thereof  in  any  particular  dwelling- 
house,  store,  building,  or  other  place,  they,  or  either  of  them, 
shall,  upon  proper  application,  on  oath,  to  any  justice  of  the 
peace,  be  entitled  to  a  warrant  to  enter  such  house,  store,  or 
other  place,  (in  the  day  time  only,)  and  there  to  search  for 
such  goods ;  and  if  any  shall  be  found,  to  seize  and  secure 
the  same  for  trial ;  and  all  such  goods,  wares,  and  merchan- 
dise, on  which  the  duties  shall  not  have  beeu  paid,  or  secured 
to  be  paid,  shall  be  forfeited." 

^  9.  Sec.  69  enacts,  "  that  all  goods,  wares,  or  merchandise, 
which  shall  be  seized  by  virtue  of  this  act,  shall  be  put  into, 
and  remain  in  the  custody  of  the  collector,  or  such  other  per- 
son as  he  shall  appoint  for  that  purpose,  until  such  proceed- 
ings shall  be  had  as  by  this  act  are  required,  to  ascertain 
whether  the  same  have  beeu  forfeited  ©r  not ;  and  if  it  shall 
be  adjudged  that  they  are  not  forfeited,  they  shall  be,  forth- 
with, restored  to  the  owner  or  owners,  claimant  or  claimants 
thereof ;  and  if  any  person  or  persons  shall  conceal  or  buy 
any  goods,  wares,  or  merchandise,  knowing  them  liable  to 
seizure  by  this  act,  such  person  or  persons  shall,  on  conviction 
thereof,  forfeit  and  pay  a  sum  double  the  amount  or  value  of 
the  goods,  wares,  or  merchandise,  so  concealed  or  purcha- 
sed." 

§  10.  By  sec.  70  it  is  enacted,  "that  it  shall  be  the  duty 
of  the  several  officers  of  the  customs,  to  make  seizure  of, 
and  secure  any  ship  or  vessel,  gooc's.  wares,  or  merchandise, 
which  shall  be  liable  to  seizure  by  virtue  of  this  or  any  other 
act  of  the  United  States,  respecting  the  revenue,  which  is 
now,  or  may  hereafter  be  enacted,  as  well  without  as  within 
their  respective  districts." 

^11.  Sec.  71  enables  the  officer,  or  pprson  seizing,  aider, 
or  assistant  sued,  or  molested,  Sec.  to  plead  the  general  issue, 
"  and  give  this  act  and  special  matter  in  evidence  ;"  also  pun- 
ishes resistance  to  the  officer  &c. ;  gives  him  double  costs,  if 
judgment  for  him  ;  and  lays  the  onus  probandi  "  in  actions, 
suits,  or  informations  to  be  brought,  where  any  seizure  shall  be 
made  pursuant  to  this  act,  if  the  properly  be  claimed  by  any 
person,"  upon  the  claimant,  but — "  only  where  probable  cause 
is  shewn,  to  be  judged  of  by  the  court." 

^12.  Sec.  84  provides  for  the  forfeiture  of  the  goods  &c. 
on  making  a  false  entry  for  exportation  for  die  benefit  of 
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drawback  or  bounty,  where  such  entry  is  not  by  mistake  or  Ch.  224 
accident.  Art,  3. 

$  13.  Sec.  89  provides  the  penalties  be  sued  for  and  recov-  v^*V^^/ 
ered  with  costs,  in  the  name  of  the  United  States  of  America, 
"  in  any  court  competent  to  try  the  same ;"  and  the  trial  of 
any  fact  put  in  issue,  must  be  in  "  the  judicial  district  in  which 
any  such  penalty  shall  have  accrued ;  and  the  collector,  with- 
in whose  district  the  seizure  shall  be  made,  or  forfeiture  in- 
curred,  is  hereby  enjoined  to  cause  suits  for  the  same  to  be 
commenced  without  delay  and  prosecuted  to  effect,"  and  is 
empowered  to  receive  the  monies  from  the  court  &c. ;  "  and 
all  ships,  or  vessels,  goods,  wares,  or  merchandise,  which  shall  Construction, 
become  forfeited  in  virtue  of  this  act,  shall  be  seized,  libelled  4  Whentoo, 
and  prosecuted  as  aforesaid,  in  the  proper  court,  having  cog-  74' 7d> 
nizance  thereof ;"— providesthe  manner  of  notice,  appraisement, 
&c.,  delivery  of  the  ship  or  goods  to  the  claimant,  on  good 
security  to  pay  the  value  Sic. 

$  14.  This  sect.  89,  also  enacts,  "  and  when  any  prosecu- 
tion shall  be  commenced  on  account  of  the  seizure  of  any 
ship  or  vessel,  goods,  wares,  or  merchandise,  and  judgment 
shall  be  given  for  the  claimant  or  claimants,  if  it  shall  appear 
to  the  court,  before  whom  such  prosecution  shall  be  tried,  that 
there  was  a  reasonable  cause  of  seizure,  the  said  court  shall 
cause  a  proper  certificate  or  entry  to  be  made  thereof ;  and  in 
such  case  the  claimant  or  claimants  shall  not  be  entitled  to 
costs,  nor  shall  the  person  who  made  the  seizure,  or  the  pro- 
secutor, be  liable  to  an  action,  suit,  or  judgment,  on  account 
of  such  seizure  and  prosecution,"  provided  the  vessel  or  goods 
be  forthwith  restored,  after  judgment,  to  the  claimant,  fee. 
Suits  limited  to  three  years  next  after  the  penalty  or  forfeiture 
incurred. 

$16.  By  sect.  91,  if  '*  any  officer  or  other  persou  entitled 
to  a  part  or  share  of  any  of  the  fines,  penalties,  or  forfeitures, 
incurred  in  virtue  of  this  act,  shall  be  necessary  as  a  witness, 
on  the  trial,  for  such  fine,  penalty,  or  forfeiture,  such  officer 
or  other  person  may  be  a  witness  upon  the  said  trial ;  but  in 
such  case  he  shall  not  receive,  nor  be  entitled  to  any  part  or 
share  of  the  said  fine,  penalty,  or  forfeiture  ;  and  the  part  or 
share  to  which  he  otherwise  would  have  been  entitled,  shall 
revert  to  the  United  States.* 

$  16.  By  sect.  103,  beer,  ale,  and  porter,  imported  by  sea, 
are  forfeited,  if  not  brought  in  in  certain  casks,  or  vessels, 
packages,  as  also  the  ship.  Nor  can  loaf-sugar  be  imported 
but  in  vessels  of  120  tons  or  more,  and  but  in  casks  or  pack- 
ages, each  of  600  pounds  weight  or  more.  So  some  other 
small  articles,— like  forfeiture  of  goods  and  vessel, — some  ex- 
ceptions. 

vol.  vii.  58 
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Ch.  224.  §  17.  These  are  the  principal  provisions,  and  ever  hare 
Art.  4.  been  in  the  statutes  of  the  United  States,  respecting  forfeitures 
and  seizures  in  revenue  cases.  Penalties  and  forfeitures  in 
the  act  relating  to  the  fisheries,  passed  February  16,  1792, 
are  sued  for  and  recovered  as  above,  in  several  cases.  While 
the  act  of  Congress,  passed  July  24,  1813,  laying  a  duty  on 
sugar  refined,  remained  in  force,  sugars  on  which  it  was  not 
paid  were  forfeited,  and  might  be  seized. 
Vnited  States     §  18.  Smuggling  by  an  agent.    Held,  the  goods  were 

%f  of^dV  forfeiled  Dv  nis  snorl  entrv  5  and  1081  lne  forfeiture  was  not 
a'wheluoi'i purged,  though  the  owner  afterwards  made  a  true  entry  ;  nor 
620,628;  can  jt  be  in  such,  unless  the  short  entry  be  by  mistake  or  ac- 
^  okr  c  aim-  cideilt)  an(j  not  (rom  an  intention  to  defraud  the  revenue.  See 
67  sect,  collection  act  of  March  2,  1799,  c.  128. 

Art.  4.  Mitigation  $-c.  of  fines,  penalties,  forfeitures,  §  c. 
in  Federal  revenue  cases. 
Act  of  Con-  §  1.  Through  the  District  Court. — By  sect.  I,  when  any 
ftinrchlj  person  injured  by  any  fine,  penalty,  forfeiture,  or  disability,  or 
1797  and  interested  in  any  vessel  or  goods,  which  shall  have  been  sub- 
made  perpe-  jected  to  any  "  seizure,  forfeiture,  or  disability,  by  force  of  any 
V«oc)Fcl>* ll'  P'esent  or  future  law  of  the  United  States,  for  laying,  levying, 
or  collecting  any  duties  or  taxes,  or  by  force  of  any^  present 
or  future  act,  concerning  the  registering  and  recording  of 
ships  and  vessels,  or  any  act  concerning  the  enrolling  and 
licensing  ships  or  vessels  employed  in  the  coasting  trade  or 
fisheries,  and  for  regulating  the  same,  shall  prefer  his  petition 
to  the  judge  of  the  district  in  which  such  fine,  penalty,  for- 
feiture, or  disability,  shall  have  accrued,  truly  and  particularly 
setting  forth  the  circumstances  of  his  case,  and  shall  pray  that 
the  same  may  be  mitigated  or  remitted,  the  said  judge  shall 
inquire,  in  a  summary  manner,  into  the  circumstances  of  the 
case,  first  causing  reasonable  notice  to  be  given  to  the  person 
or  persons  claiming  such  fine,  penalty,  or  forfeiture,  and  to 
the  attorney  of  the  United  States  for  such  district,  that  each 
may  have  an  opportunity  of  shewing  cause  against  the  mitiga- 
tion or  remission  thereof ;  and  shall  cause  the  facts,  which 
may  appear  upon  such  inquiry,  to  be  stated  and  annexed  to 
the  petition,  and  direct  their  transmission  to  the  secretary  of 
the  treasury  of  the  United  States,  who  shall  thereupon  have 
power  to  mitigate  or  remit  such  fide,  forfeiture,  or  penalty,  or 
remove  such  disability,  or  any  part  thereof,  if,  in  his  opinion, 
the  same  shall  have  been  incurred  without  wilful  negligence, 
or  any  intention  of  fraud  in  the  person  or  persons  incurring 
the  same ;  and  to  direct  the  prosecution,  if  any  shall  have 
been  instituted  for  the  recovery  thereof,  to  cease  and  be  dis- 
continued, upon  such  terms  or  conditions  as  he  may  deem 
reasonable  and  just." 
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§  2.  Sect.  2  enacts,  that  "  the  judicial  courts  of  the  several  Ch.  224. 
States  to  whom,  by  any  of  the  said  acts,  a  jurisdiction  is  given,    Art.  5. 
shall  and  may  exercise  all  and  every  power  in  the  cases  cog-  v^n^^^ 
nizable  before  them,  for  the  purpose  of  obtaining  a  mitigation 
or  remission  of  any  6ne,  penalty,  or  forfeiture,  which  may  be 
exercised  by  the  judges  of  the  District  Courts,  in  cases  de- 
pending before  tbem." 

$  3.  Sect.  3.  "  Provided  always  that  nothing  herein  con- 
tained, shall  be  construed  to  affect  the  right  or  claim  of  any 
person,  in  that  part  of  any  fine,  penalty,  or  forfeiture,  incurred 
by  the  breach  of  any  of  the  laws  aforesaid,  which  such  person 
shall,  or  may  be  entitled  to,  by  virtue  of  the  said  laws,  in  cases 
where  a  prosecution  has  been  commenced,  or  information  has 
been  given  before  the  passing  of  this  act,  or  any  other  act 
relative  to  the  mitigation  or  remission  of  such  fines,  penalties,  or 
forfeitures :  the  amount  of  which  right  and  claim  shall  be  as- 
sessed ana  valued  by  the  proper  judge  or  court,  in  a  summary 
manner." 

Art.  5.  Embargo  acts.    Though  these  acts  are  usually  Acts  of  Con- 
temporary, yet  it  is  material  to  attend  to  them.    They  have  I?*!  su7  Vec* 
ever  been  the  occasion  of  many  seizures,  and  of  many  im-  ja'„.  9.  jgos. 
portant  trials  and  judicial  decisions  in  relation  thereto,  and  in 
which  many  interesting  law  questions  have  been  decided  and 
reported. 

§  1.  The  act  of  December  22,  1807,  merely  laid  an  em-  jvfaroh  it 
bargo  "  on  alt  ships  and  vessels  in  the  ports  and  places  within  isos  ;  _ 
the  limits  or  jurisdiction  of  the  United  States,  cleared  or  not  fjjjjj1.^  9 
cleared,  bound  to  any  foreign  port  or  place,"  and  forbade  any 
clearance  to  be  given  &c. ;  and  if  any  were  allowed  to  sail  with 
cargoes,  (except  by  the  President's  special  licence,)  bonds 
were  required,  conditioned  to  reland  such  cargoes  in  some 
port  of  the  United  States,  "  dangers  of  the  seas  excepted." 
These  last  words,  as  will  be  seen,  gave  rise  to  several  im- 
portant decisions,  where  vessels  giving  such  bonds,  entered 
foreign  ports,  and  there  had  their  cargoes  sold  by  compulsion 
of  law,  were  allowed  the  excuse  of  the  distress  of  weather,  as 
coming  within  the  dangers  of  the  seas. 

2.  Supplementary  act  of  January  9,  1808.  Sect.  3  en-  Jan.  9,  lso$r 
acted,  "  that  if  any  ship  or  vessel  shall"  (continuing  the  em- 
bargo acts)  "  depart  from  any  port  of  the  United  States, 
without  a  clearance  or  permit,  or  if  any  other  vessel  shall, 
contrary  to  the  provisions  of  this  act,  or  of  the  act  to  which 
this  act  is  a  supplement,  proceed  to  a  foreign  port  or  place, 
or  trade  with  or  put  on  board  of  any  other  ship  or  vessel,  any 
goods,  wares,  or  merchandise,  of  foreign  or  domestic  growth 
or  manufacture,  such  ships  or  vessels,  goods,  wares,  and  mer- 
chandise, shall  be  wholly  forfeited,  and  if  the  same  shall  not 
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Ch.  224.  be  seized,  the  owner  or  owners,  agent,  freighter,  or  factors, 
Art.  5.    of  any  such  ship  or  vessel,  shall,  for  every  offence,  forfeit  and 

^^v^-^  pay  a  sum  equal  to  double  the  value  of  the  ship  or  vessel  and 
cargo"  fee.  ; — by  other  expressions  in  the  act,  such  property 
was  liable  to  be  seized.  By  sect.  5,  "if  any  foreign  ship  or 
vessel  shall,  during  the  continuance  of  the  act  to  which  this 
act  is  a  supplement,  take  on  board  any  specie,  or  any  goods, 
wares,  or  merchandise,  other  than  the  provisions  and  sea- 
stores  necessary  for  the  voyage,  such  ship  or  vessel,  and  the 
specie  and  cargo  on  board,  shall  be  wholly  forfeited,  and  may 
be  seized  and  condemned  in  any  court  of  the  United  States 
having  competent  jurisdiction. "  Sect.  6  enacted,  "  that  all 
penalties  and  forfeitures  incurred  by  force  of  this  act,  shall  be 
sued  for,  recovered,  and  distributed  and  accounted  for  as  by 
said  revenue  act,  passed  March  2,  1799,  and  might  be  miti- 
gated and  remitted  as  by  said  act  of  March  3,  1 797,  an.  4. 
sect.  1. 

March  \l,  ^  3m  By  an  actional  act  passed  March  12,  1808,  it  is 
enacted  as  to  fines,  penalties,  and  forfeitures,  as  in  the  said 
sixth  section  of  the  said  act  of  January  9,  1808. 

April  26,  §  4.  A  further  additional  act,  passed  April  25,  1808,  makes 
"  further  forfeitures  of  vessels,  boats,  and  goods,  and  subjects 

them  to  seizure  in  several  other  cases  relating  to  neighbouring 
colonies  and  ports,  but  on  the  same  principles.  And  sect.  1 1 
enacted,  "  that  the  collectors  of  the  customs  be,  and  they  are 
hereby  respectively  authorized  to  detain  any  vessel,  ostensibly 
bound  with  a  cargo  to  some  other  port  of  the  United  States, 
whenever,  in  their  opioion,  the  intention  is  to  violate  or  evade 
any  of  the  provisions  of  the  act  laying  an  embargo,  until  the 
decision  of  the  President  of  the  United  States  be  had  there- 
upon." Sect.  12  provides,  "  if  any  unusual  deposits  of  pro- 
visions, lumber,  or  other  articles  of  domestic  growth  or  manu- 
facture, shall  have  been,  or  shall  be  made  in  any  of  the  ports 
of  the  United  States,  adjacent  to  the  territories,  colonies,  or 
provinces  of  a  foreign  nation,  the  collector  of  the  district  shall 
be,  and  is  hereby  authorized  to  take  the  same  in  his  custody," 
and  hold  them  till  bond  given  fee.  Sect.  14  provides,  as 
above,  for  mitigating  fee.  fines  fee. ;  but  adds,  that  all  penal- 
ties and  forfeitures  recovered  in  pursuance  of  this  act,  "  in 
consequence  of  any  seizure  made  by  the  commander  of  any 
public  armed  vessel  of  the  United  States,  shall  be  distributed 
according  to  the  rules  prescribed  by  the  act,  entitled,  *  an  act 
for  the  government  of  the  navy  of  the  United  States,'"  and 
other  penalties  fee.  according  to  said  revenue  act. 

May,  1809,       §  5.  This  court  held,  that  the  eleventh  section  above,  vested 

?niouih  car.1  lhe  discrelion  absolutely  in  the  collector ;  and  that  this  dis- 

rpliaa,  Gilchrist  fc  al.v  Tbeus,  Collector. 


Digitized  by  Google 


STATUTES.  461 

cretion  could  not  be  restrained  by  the  President's  instruction ;  Ch.  224. 
and  therefore  issued  a  mandamus  to  the  collector  in  Charles-    Art.  5. 
ton  to  clear  a  vessel  to  Baltimore,  the  collector  himself  being  v^-v-^/ 
satisfied  no  violation  of  the  embargo  laws  was  intended,  but 
felt  himself  restrained  by  such  instructions,  as  he  acknow- 
ledged in  this  answer  to  the  motion  of  Gilchrist  &  al.  for  the 
said  mandamus. 

§  6.  In  a  long  additional  embargo  act,  passed  January  9,  Jan.  9,  lsop. 
1809,  making  many  additional  provisions,  several  further  for- 
feitures were  created,  and  seizures  allowed,  which  will  be 
noticed  so  far  as  material  in  the  judicial  decisions  thereon ; 
as  they  are  not  important  further  than  those  decisions  involve 
in  them  important  principles. 

§  7.  An  embargo  was  laid,  1812,  before  the  war  ;  and  the  April,  1812. 
act  of  Congress  enacted,  (among  other  things,)  that  "  if  any 
person  shall,  with  intent  to  evade  this  law,  export,  or  attempt 
to  export,  any  specie,  goods,  wares,  or  merchandise,  from  the 
United  States  or  territories  thereof,  either  by  land  or  water, 
such  specie,  goods,  wares,  and  merchandise,  together  with  the 
vessel,  boat,  raft,  cart,  waggon,  sleigh,  or  other  carriage,  in 
which  the  same  shall  have  been  exported,  or  attempted  to  be 
exported,  shall,  together  with  the  tackle,  apparel,  horses,  mules, 
and  oxen,  be  forfeited."  This  embargo  and  non-exportation 
act  directed  all  fines,  penalties,  and  forfeitures,  to  be  recov- 
ered &cc.,  mitigated  &c,  according  to  the  provisions  of  the 
said  revenue  and  mitigating  acts  above  stated.  This  act  also 
empowered  the  President  or  any  person  he  should  appoint, 
"  to  employ  any  part  of  the  land  or  naval  forces,  or  militia 
of  the  United  States  or  the  territories  thereof,  as  may  be 
judged  necessary  for  the  purpose  of  preventing  the  illegal 
departure  of  any  ship  or  vessel,  or  any  illegal  exportation  of 
any  specie,  or  of  any  goods,  wares,  or  merchandise,  contrary  to 
the  provisions  of  this  act,  or  of  the  last  above  mentioned  act, 
(embargo  just  laid,)  and  for  the  purpose  of  detaining,  taking 
possession  of,  and  keeping  in  custody,  any  such  ship  or  vessel, 
specie,  goods,  wares,  or  merchandise." 

§  8.  This  act  also  laid  an  embargo,  and  contained  the  pro-  Act  of  Con- 
visions  of  that  of  1812,  as  for  forfeitures  and  seizures,  and  f^lsia.0*0 
much  extended  in  several  cases.  And  among  other  matters, 
section  10  empowered  collectors  to  seize  and  take  into  their 
custody  any  specie,  goods,  provisions,  naval  or  military  stores, 
or  live  stock  found  in  any  vessel,  boat,^r  other  water  craft, 
"  when  there  is  reason  to  believe  that  they  are  entered  for  ex- 
portation, or  when  in  vessels,  carts,  waggons,  sleighs,  or  any 
other  carriage,  or  in  any  manner,  apparently  on  their  way 
towards  the  territory  of  a  foreign  nation  or  the  vicinity  thereof, 
or  towards  a  place  whence  such  articles  are  intended  to  be 
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Ch.  224.  exported,  or  place  in  the  possession  of  the  enemies  of  the 
Art  6.    United  States,"  and  to  hold  such  articles  till  security  given  to 

^^v-^^  prevent  their  exportation  &c.  The  collector  was  to  exercise 
this  great  power  in  connexion  with  the  president's  instructions. 
Sect.  13  empowered  the  public  and  private  armed  vessels  of 
the  United  States  to  seize  on  the  high  seas  or  elsewhere,  any 
vessel  that  had  violated  this  embargo  law,  and  send  it  into  the 
United  States  for  adjudication. 

2  Roll.  R.         §  9.  Embargoes  are  of  two  kinds,  civil  or  of  force:  civil 

ail.  operates  in  home  ports  ;  of  force  operates  in  a  foreign  port, 

where  only  one  of  force  can  be  laid  by  another  government 
not  of  the  place. 

Art.  6.  Armed  vessels  illegally  fitted  out,  liable  to  be  for- 
feited and  seized, 

§  1.  As  armaments  illegally  made  are  usually  attended  with 
danger  and  heavy  expenses,  there  generally  can  be  no  motives 
for  making  them,  but  expectation  of  gain  by  seizing  the  pro- 
perty of  others  in  a  forcible  manner,  or  by  selling  them  to 
one  power  to  be  used  against  another,  or  against  subjects 
revolting,  or  by  them  against  their  parent  state.  The  liberty 
and  enterprise  of  our  citizens  and  their  love  of  gain,  long 
have,  do,  and  probably  long  will  operate  more  powerfully  in 
this  country  than  in  any  other  to  influence  them  to  be  con- 
cerned in  such  armaments.  Hence  it  was,  our  government 
early  found  it  necessary  to  enact  strong  laws  to  restrain  them. 

"rew'of'june  ^  ^'  ^on6ress  Passed  this  act  to  punish  any  citizen  who 
1™\194 ;  Une  within  the  United  Slates  should  "  accept  and  exercise  a  com- 
ronde  pirpet-  mission  to  serve  a  foreign  prince  or  state  in  war  by  land  or 

iHoaApnl  ^  sea>"  antl  *°r  en'is»ng  and  entering  himself,  or  for  hiring  and 
retaining  another  person  to  enlist  or  enter  himself,  or  to  go 
out  of  their  limits  with  intent  to  be  enlisted  or  entered  in  the 
service  of  any  foreign  prince  or  state  as  a  soldier,  or  as  a 
marine  or  seaman  on  board  of  any  vessel  of  war,  letter  of 
marque,  or  privateer.  And  sect.  3  enacted,  "  that  if  any  per- 
son within  any  of  the  ports,  harbours,  bays,  rivers,  or  other 
waters  of  the  United,  fit  out  and  arm  or  attempt  to  fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly 
be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any 
ship  or  vessel  with  intent  that  such  ship  or  vessel  be  employed 
in  the  service  of  any  foreign  prince  or  state,  to  cruise  or  commit 
hostilities  upon  the  subjects,  citizens,  or  property  of  another 
prince  or  state,  with  whom  the  United  States  are  at  peace ; 
or  shall  issue  or  deliver  a  commission  within  the  territory  or 
jurisdiction  of  the  United  States,  for  any  such  ship  or  vessel, 
to  the  intent  that  she  may  be  employed  as  aforesaid  ;  every 
such  person  so  offending  shall,  on  conviction,  be  adjudged 
guilty  of  a  high  misdemeanor,  and  shall  be  fined"  &c.    "  And 
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every  such  ship  or  vessel  with  her  tackle,  apparel,  and  furni-  Cu.  224. 
ture,  together  with  all  materials,  arms,  ammunition,  and  stores,  Art,  7. 
which  may  have  been  procured  for  the  building  and  equip-  v^-v^^ 
mem  thereof,  shall  be  forfeited,  one  half  to  the  informer  and 
half  to  the  United  States.  Act  also  punishes  by  6ne  and 
imprisonment  the  increasing  the  force  of  an  armed  vessel  to 
be  used  in  such  cases  ;  also,  setting  on  foot  any  military  expe- 
dition in  or  from  the  United  States.  Sect.  1  enacts,  "  that 
the  district  courts  shall  take  cognizance  of  complaints  by 
whomsoever  instituted,  in  cases  of  capture  made  within  the 
waters  of  the  United  States,  or  within  a  marine  league  of  the 
coast  or  shore  thereof."  Sect.  7  empowered  the  president  to 
employ  a  military  force  to  seize  and  detain  any  vessel  "  fitted 
out  and  armed,  or  attempted  so  to  be  fitted  out  or  armed,  or 
in  which  the  force  of  any  vessel  of  war,  cruiser,  or  other  arm- 
ed vessel  shall  be  increased  or  augmented,  or  in  which  anv 
military  expedition  or  enterprise  shall  be  begun  or  set  on  foot 
contrary  to  the  prohibitions  and  provisions  of  this  act ;  and  in 
every  case  of  the  capture  of  a  ship  or -vessel  within  the  juris- 
diction or  protection  of  the  United  States,  as  above  defined, 
and  in  every  case  in  which  any  process  issuing  out  of  any 
court  of  the  United  States,  shall  be  resisted  or  disobeyed  by 
•ny  person  or  persons  having  the  custody  of  any  vessel  of 
war,  cruiser,  or  other  armed  vessel,  of  any  foreign  prince  or 
state,  or  of  the  subjects  or  citizens  of  such  prince  or  state,9'  in 
order  for  holding  such  "  ship  or  vessel  with  her  prize  or 
prizes,  if  any,'1  and  in  order  to  execute  this  act  and  to  restore 
such  prizes  when  adjudged  to  be  restored,  and  in  order  to 
prevent  the  "  carrying  on  of  any  such  expedition  or  enterprise 
from  the  territories  of  the  United  States,  against  the  territories 
or  dominions  of  a  foreign  prince  or  state  with  whom  the  United 
States  are  at  peace." 

Art.  7.  Judicial  decisions  as  to  seizures  in  revenue  cases. 

$  1.  This  was  a  libel  of  a  cargo  carried  from  Boston  to  7  Oanch, 
Baltimore  :  1st  count  was  on  the  embargo  act  (abandoned  :)  Jf9^^*1' 
2,  3,  4,  5,  &  6,  under  said  collection  law  of  March  2,  1799.  error"— See* 
The  7,  8,  9,  10,  &  11th  counts  were  under  the  non-importa-  revenue 
tion  acts  of  April  18,  1806,  and  December  19,  1806.  The 
court  decided  solely  on  the  4th,  framed  on  section  50th  of 
said  revenue  act,  and  charged  that  the  goods  being  of  foreign 
growth  and  manufacture,  and  subject  to  pay  the  duties  imposed 
by  laws  of  the  United  States,  between  May  1,  1808,  and 
filing  the  libel,  were  imported  from  some  foreign  port  or  place 
to  the  attorney  unknown,  into  some  port  of  the  United  States 
to  him  unknown,  in  a  certain  vessel  to  him  unknown,  and  were 
afterwards,  and  before  filing  the  libel,  unladed  from  said  last 
mentioned  port  from  said  vessel,  without  a  permit  from  the 
proper  officers  of  the  customs  of  the  last  mentioned  port. 
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Ch.  224.      Held  1  :  This  count  is  good,  though  objected  the  time  and 
Art.  7.    place  of  importation  and  the  vessel  in  which  imported  were 
s^w  not  stated  in  the  information,  but  said  to  be  unknown. 

2d.  Probable  cause  (mentioned  sect.  71  in  the  collection 
law ;  see  a.  3.  s.  11)  means  not  prima  facie  evidence,  but 
less  than  evidence  which  would  justify  condemnation.  It  im- 
ports a  seizure  made  under  circumstances  which  warrant  sus- 
picion ;  and  in  all  cases  of  seizure  this  is  the  meaning. 

3d.  Several  facts  exciting  suspicion  it  was  incumbent  on 
Locke  to  prove  the  duties  were  paid,  and  as  he  did  not,  the 
seizure  held  legal,  and  goods  condemned.  4  Cranch,  27,  28. 
9  Wheat  R.      §2.  Appeal  from  the  District  Court  of  Louisiana.  The 
Stetesr'iso  ^el  alleged  the  goods  were  exported  from  Bordeaux  in 
Crates  of      France,  and  entered  fcc.,  and  that  they  were  invoiced  at  a 
Earthern-     ]ess  sum  than  the  actual  cost  at  the  place  of  exportation,  with 
design  to  evade  the  duties  thereon,  contrary  to  the  provisions 
of  section  66,  of  said  collection  law  of  1799.    Restitution  de- 
creed  on  the  evidence  as  to  the  cost  of  the  goods  at  Bourdeaux; 
though  originally  from  Liverpool,  there  could  be  no  inquiry  as 
to  their  value  there,  as  that  place  was  not  mentioned  in  the 
libel. 

7  Cranch,        §  3.  In  this  case  the  principle  was  clear,  admitted,  and  held 

"upstate?"  to  be  settled>  cases  of  seizures  on  waters  navigable  from 
— l  Wheat.  9.  tne  sea  by  vessels  above  ten  tons  burden,  for  breach  of  the 
laws  of  the  United  States,  are  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  to  be  tried  without  a  jury.  See  3 
Dallas,  297  ;  4  Cranch,  443 ;  5  Cranch,  281,  all  to  the  same 
purpose. 

s  Cranch,  §  4.  Error  to  the  Circuit  Court  for  the  District  of  Rhode 
J°u  states!  I^and  :  held,  1.  The  double  duties  imposed  by  the  act  of 
Congress  passed  July  1,  1812,  to  take  effect  from  the  passing 
of  it,  accrued  on  goods  that  arrived  on  that  day  within  the 
collection  district,  (Pallen's  case  seems  to  be  contrary :)  2. 
The  duties  do  not  attach  on  the  vessel's  arriving  within  the 
limits  of  the  United  States ;  but  they  attach  only  when  she 
arrives  within  the  limits  of  some  port  of  entry,  not  enough  she 
arrives  within  the  collection  district :  3.  If  a  bond  be  to  pay 
a  certain  sum,  or  the  duties  as  they  shall  be  ascertained,  the 
obligor  has  not  an  election  to  pay  that  sum  :  4.  He  may  be 
held  to  pay  more  than  the  penalty.  Special  plea  stating  the 
facts  ; — that  vessel  arrived  within  the  United  States,  June  30 ; 
within  district  of  Providence  July  1  ;  that  Providence  is  the 
sole  part  of  entry  in  said  district.  That  said  goods  were  en- 
tered July  2d  &c.  As  to  the  point,  the  duties  accruing  July 
1st,  and  not  the  2d,  the  authorities  do  not  seem  to  have 
been  well  examined.  But  the  case  of  the  United  States  t>. 
Nowell,  5  Cranch,  368,  clearly  shews  the  duties  do  not 


Digitized  by  Google 


JUDICIAL  DECISIONS.  465 

accrue,  in  the  fiscal  sense  of  the  word,  "  until  the  vessel  ar-  Ch.  224. 
rives  at  her  port  of  entry ,"  and  of  course  there  can  be  no    -#r'-  7. 
forfeiture  or  seizure  before  such  arrival.  According  to  Reeves,  ^^"v-^y 
261,  goods  were  legally  seized  in  a  ship  twenty  miles  below 
the  Hope,  but  within  the  limits  of  the  port  of  London,  such 
an  arrival  being  viewed  as  an  importation.    This,  for  any 
thing  that  appears,  was  within  the  port  of  entry. 

§  5.  Goods  captured  and  seized,  duties  how  accruing  there-  9  Cranlh, 
on.  This  was  w  appeal  from  the  Circuit  Court,  affirming  that  ^^^jj 
of  the  District  Court  in  New  York.  Goods  were  shipped  by 
Spanish  neutrals  on  board  of  a  British  ship,  captured  sailing 
from  Teneriffe  to  London,  by  an  American  private  armed 
ship,  and  brought  into  New  York.  The  goods  were  clearly 
neutral,  and  sold,  pending  the  prize  proceedings,  by  an  inter- 
locutory order  of  the  District  Court,  and  the  money  placed  in 
the  registry  ;  property  was  decreed  to  be  restored  to  the  said 
Spanish  claimants,  but  without  payment  of  the  duties.  Affirm- 
ed in  the  Circuit  Court.  Affirmed  in  the  Supreme  Court  as 
to  restoration,  but  reversed  as  to  the  duties.  And  the  court 
held,  that  "  when  goods  are  brought  by  a  superior  force,  or 
by  inevitable  necessity,  into  the  United  States,  they  are  not 
deemed  to  be  so  imported,  in  the  sense  of  the  law,  as  neces- 
sarily to  attach  the  right  of  duties.  If,  however,  such  goods 
are  afterwards  sold  or  consumed  in  the  country,  or  incorpo- 
rated into  the  general  mass  of  property,  they  become  retro- 
actively liable  to  the  payment  of  duties.  In  the  present  case, 
if  the  goods  had  been  specifically  restored,  and  afterwards 
withdrawn  from  the  United  States  by  the  claimants,  they 
would  have  been  exempted  from  duties ;  but  having  been 
sold  by  order  of  4he  court  for  the  general  benefit,  the  duties 
indissolubly  attached,  and  ought  to  have  been  deducted  from 
the  proceeds  by  the  courts  below." 

Smuggled  goods  condemned  &tc.  in  the  District  Court, — and  13  Muss.  B. 
a  search-warrant  was  issued  by  a  justice  of  the  peace  to  the  ^Jj  ^a^" 
sheriff  See.  to  search  a  dwelling-house  for  them.    Held,  the  chols&iai. 
warrant  must  be  legal  on  the  face  of  it  to  justify  the  officer  ;— 
not  when  the  description  of  the  persons  accused,  or  of  the 
goods,  is  uncertain. 

§  6.  The  principle  settled  in  the  case  was  the  same  nearly  j  wheaton't 
as  in  the  Concord's  case.    The  prize  act  of  June  26,  1812,  R.171,  178, 
and  act  of  August  2,  1813,  allowed  a  deduction  of  33*  per  JJjJ  ^de» 
cent,  on  "  all  goods  captured  from  the  enemy  and  made  gooa\ 
prize  of  war,  and  brought  into  the  United  States."  Decided, 
that  under  these  acts  are  not  included  goods  captured  or 
seized,  and  brought  in  for  adjudication,  and  after  brought  in, 
sold  by  order  of  court,  and  finally  restored  to  a  neutral  claim- 
ant as  bis  property  ; — but  that  these  goods  were  liable  to  such 

▼ol.  vii.  59 
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duties  as  goods  were  imported  in  foreign  vessels ;  though  thest 
goods  were  seized  in  an  enemy's  ship,  yet,  being  the  property 
of  a  neutral,  they  never  were  lawful  prize  within  the  prize  act ; 
hence  paid  foreign  duties,  or  none  at  all.  These  cases  show 
how  important  it  was  to  neutrals,  whose  goods  were  so  seized 
and  brought  in,  to  prevent  their  being  sold,  and  to  take  them 
out  of  the  country. 

^  7.  Goods  saved  from  a  ship  wrecked,  seized  and  libelled. 
Appeal  from  the  Circuit  Court  of  Delaware, — case  from  the 
District  Court.  The  ship  Favourite  was  wrecked  in  the  Dela- 
ware Bay,  and  wine  and  spirits  saved  from  the  wreck,  and 
landed  ;  held,  they  could  not  be  forfeited  or  seized,  because 
not  accompanied  with  the  marks  and  certificates  the  law  re- 
quired :  nor  2.  Because  removed  without  the  collec  tor's  con- 
tent, before  the  quantity  and  quality  were  ascertained,  and 
duties  paid  :  3.  Qucere,  if  goods  saved  from  a  wreck  are 
liable  to  duties  :  4.  The  regulation  of  the  revenue  acts  res- 
pect only  regular  importations,  and  not  goods  landed  from 
vessels  wrecked,  or  found,  as  in  this  case  of  the  Favourite,  in 
a  ship  afloat  in  a  large  bay,  deserted  by  her  crew,  and  not 
navigable  :  5.  The  landing  of  these  goods  without  a  permit, 
and  duties  not  paid,  did  not  subject  them  to  forfeiture  or 
seizure,  within  the  50th  section  of  the  revenue  or  collection 
act  of  March  2,  1799  :  6.  Nor  the  removal  of  them  after 
landed  within  sect.  51  ;  for  in  neither  of  these  cases  can  the 
means  be  adopted  the  law  prescribes  for  securing  the  reve- 
nue,— so  on  the  principle  stated,  art.  2,  s.  1,  above. 

Seizure  under  sect.  €6,  act  March  2,  1799,  head,  Misfeas- 
ance &tc.  in  defrauding  the  revenue  ;  no  seizure  for  duties 
after  the  law  expired.  See  United  States  v.  Ship  Helen,  6 
Cranch,  203. 

$  8.  Appeal  from  the  Circuit  Court  for  the  district  of  Con- 
necticut. Information  against  twelve  casks  of  merchandise, 
part  of  her  cargo,  alleged  to  have  been  imported,  or  put  on 
board,  with  intent  to  be  imported,  contrary  to  the  act  of  March 
1,  1809. 

Held,  if  a  collector  seize  for  violating  the  revenue  laws 
of  the  United  States,  and  voluntarily  abandon  his  seizure, 
the  property  is  restored  :  before  libel  filed  and  allowed,  the 
District  Court  has  no  jurisdiction  of  the  case ; — has  this  but  on 
a  seizure  continued  ; — or  if  abandoned,  but  on  a  new  seizure 
made ;  or  the  thing  is  so  situated,  the  court  may  make  it. 

Art.  8.  Judicial  decisions  as  to  seizures  in  embargo  and 
non-intercourse,  non-importation,  and  non-exportation  case*. 
Though  the  statutes  in  these  cases  are  usually  temporary,  yet 
we  find  involved  in  the  judicial  decisions  on  them,  some  very 
important  principles  of  law,  especially  in  regard  to  the  law  of 
nations. 
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$  1.  Error  to  the  Circuit  Court  of  the  District  of  Rhode  Ch.  224. 
Island.    The  cargo  of  the  schooner  Paulina'  was  seized  and    Art,  8. 
libelled  by  the  collector  of  the  port  of  Newport,  for  the  lading  ^^-v-^> 
of  it,  between  June  1,  and  July  31,  1808,  in  the  night-season,  ^cJ£™hQ'a, 
without  a  permit  from  the  collector  &c.,  in  violation  of  sect.  cnpg0  ^t,ll*, 
2  of  said  embargo  act  of  April  25,  1808,  and  of  sect.  50  of  United' 
said  collection  act  of  March  2,  1 799.  Sutes* 

Held,  1.  Sect.  3  of  said  act  of  January  9,  1808,  did  not 
include  a  vessel  lading  in  port,  by  means  of  river  craft  &c. : 
2.  That  said  second  sect,  did  not  require  a  permit  to  lade  any 
vessel,  nor  authorize  the  forfeiture  of  one  or  cargo  for  lading 
without  inspection  of  a  revenue  officer  ;  the  only  penalty  for 
such  lading  being  the  denial  of  a  clearance.  Count  as  to 
sect.  3,  was  added  in  the  Circuit  Court.  All  said  sections 
cited  in  this  case.  Supreme  Court  issued  a  dedimus  to  take 
depositions  in  Rhode  Isiand.  Vessel  and  cargo  acquitted. 
The  court  certified  there  was  probable  cause  of  seizure. 

§  2.  Appeal  from  the  Circuit  Court  of  the  District  of  Con-  7Cranch,  98, 
necticut ; — affirming  the  condemnation  of  the  sloop  Active  p1"0^^011** 
and  cargo,  in  the  District  Court.  The  points  in  the  Supreme  states.* 
Court  decided  were,  1.  The  departure  of  a  vessel  from  a 
wharf  in  a  port,  and  sailing  li  miles,  intending  to  go  to  sea, 
was  not  a  departure  from  the  port  within  said  sect.  3  of  said 
act,  January  9,  1808,  where  she  had  not,  when  seized,  ac- 
tually gone  out  of  the  port,  (New  London :)  2.  A  licensed 
fishing  vessel  was  liable  to  forfeiture  under  sect.  32d,  act 
Feb.  18,  1793,  for  enrolling  &c.  vessels,  for  sailing  laden  with 
goods,  intended  to  be  carried  to  another  place,  without  a  li- 
cense, though  they  were  of  domestic  growth  and  manufacture, 
and  not  liable  to  any  duty  :  3.  But  such  cargo  is  not  liable 
to  forfeiture,  except  it  belong  to  the  master,  owner,  or  a 
mariner  of  the  vessel.  This  vessel  was  seized  in  the  act  of 
leaving  the  port  without  a  license  or  permit,  and  was  loaded 
in  the  night ; — was  reason  to  suspect  she  was  intended  for  a 
foreign  port ; — not  seizable  under  said  3d  sect  because  seized 
in  port,  and  "  a  departure  from  port  without  a  clearance,  was 
necessary  to  consummate  the  offence."  Acquitted  as  to  so 
much  of  the  cargo  as  one  Gates  owned,  not  being  master, 
owner,  or  mariner  of  the  vessel ; — residue  of  the  cargo  and 
vessel  condemned,— certified  there  was  probable  cause  of 
seizure.  Prosecutions  under  the  non-intercourse  act  are  causes  l  Wheat.  9, 
of  admiralty  and  maritime  jurisdiction,  and  the  proceeding  The  SamucI- 
may  be  by  libel  &tc. 

^  3.  The  brig  Eliza  was  seized  by  the  collector  of  the  7  Cranch, 
district  of  Delaware,  for  having  proceeded  to  the  Havanna  in  gjates  v  ^ 
violation  of  said  3d  sect,  act  January  9,  1808,  and  for  export-  Brig  Eliza, 
ing  from  the  United  States  sundry  goods  &c.,  contrary  to 
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United 
States, 
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er  Hoppet  At 
Cargo  v. 
United 
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sect.  4,  act  March  12,  1808.  Held,  1.  She  was  liable  to  be 
seized  on  her  return  ;  though  that  act  gave  double  her  value 
as  a  penalty  in  case  not  seized.   These  sections  are  cited. 

§  4.  This  was  a  case  on  the  non-intercourse  act  of  March 
1,  1809  ;  May  1,  1810  ;  President's  proclamation  of  Novem- 
ber 2,  1810,  and  act  March  2,  1811  ;  and  an  appeal  from 
the  Circuit  Court  of  the  District  of  Georgia,  affirming  that  of 
the  District  Court,  condemning  said  brig  and  cargo  of  salt, 
for  violating  said  act.  Held,  that  under  these  laws,  forbidding 
importations  from  Great  Britain  or  Ireland,  or  any  colonies  or 
dependencies  of  Great  Britain,  a  vessel  had  no  right,  March, 
1811,  to  come  into  the  waters  of  the  United  States  to  inquire 
if  she  might  land  her  cargo  legally. 

$5.  This  was  a  seizure  of  the  Jane  and  cargo,  between 
October  1st  and  18th,  1809,  in  Maryland,  for  violating  the 
non-intercourse  act  in  relation  to  Great  Britain  and  France, 
and  dependencies,  and  for  importing  coffee  from  Su  Domingo 
a  dependency  of  France.  District  Court  dismissed  the 
information,  because  the  evidence  did  not  positively  identify 
the  vessel.  On  appeal,  the  Circuit  Court  reversed  the  de- 
cree, and  condemed  vessel  and  cargo ;  and  condemnation 
affirmed  in  the  Supreme  Court,  on  the  ground  that  in  a  pro- 
secution against  a  vessel  for  violating  a  law  of  the  United 
States,  it  is  not  necessary  to  adduce  positive  proof  of  the 
identity  of  the  vessel.  There  was  much  circumstantial  testi- 
mony, she  came  from  St.  Domingo  to  Baltimore. 

^  6.  Appeal  from  the  District  Court  of  Orleans,  condemn- 
ing vessel  and  cargo  as  forfeited  under  the  act  of  March  1, 
1809,  as  to  Great  Britain  and  France,  and  dependencies. 
The  4th  sect,  made  it  unlawful  "  to  import  into  the  United 
States  or  the  territories  thereof,  from  any  foreign  port  or  place 
whatever,  any  goods,  wares,  or  merchandise  whatever,  being 
of  the  growth,  produce,  or  manufacture  of  France,  or  of  any 
of  her  colonies  or  dependencies,"  or  of  any  country  in  the 
possession  of  France.  Sect.  5  enacted,  "  that  whenever  any 
article  or  articles,  the  importation  of  which  is  prohibited  by 
this  act,  shall,  after  the  20th  of  May,  be  imported  into  the 
United  States  or  territories  thereof,  contrary  to  the  true  intent 
and  meaning  of  this  act,  such  articles,  as  well  as  other  arti- 
cles on  board  the  same  ship  or  vessel,  belonging  to  the  owner 
of  such  prohibited  articles,  shall  be  forfeited."  Sect.  6th 
enacted,  "  that  if  any  article  or  articles,  the  importation  of 
which  is  prohibited  by  this  act,  shall,  after  the  20th  of  May, 
be  put  on  board  of  any  ship  or  vessel,"  11  with  intention  to 
import  the  same  into  the  United  States  or  the  territories  there- 
of, contrary  to  the  true  intent  and  meaning  of  this  act,  and 
with  the  knowledge  of  the  owner  or  master  of  such  ship  or 
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vessel,"  "  such  ship  or  vessel  shall  he  forfeited."  It  was  not  Ch.  224. 
alleged  in  the  informations  there  was  such  knowledge ;  nor  Art,  8. 
did  that  against  the  cargo  state  that  such  of  the  goods  as  were  \^y^J 
Dot  prohibited,  belonged  to  the  owner  of  the  prohibited  goods ; 
but  the  information  against  the  vessel,  as  also  that  against  the 
cargo,  averred  generally  that  the  goods  were  imported  con- 
trary to  said  4th,  5th,  and  6th  articles  of  the  act.  Held  1.  In 
proceedings  in  courts  of  law  in  rem  or  in  personam,  for  penal* 
ties  and  forfeitures,  "  the  allegation  the  act  charged  was  com- 
mitted in  violation  of  law,  or  of  the  provisions  of  a  particular 
statute,  will  not  justify  condemnation,  unless  independent  of 
this  allegation  a  case  be  stated  which  shows  that  the  law  has 
been  violated  :  2.  That  this  principle  applies  "  by  the  free 
genius  of  our  institutions,  in  all  prosecutions  for  offences  against 
the  laws :"  3.  This  principle  applies,  in  substance,  in  courts 
of  admiralty  trying  offences  against  municipal  law  :  and  4. 
Io  courts  of  admiralty  generally  ;  for  it  is  "  a  maxim  of  the 
civil  law  that  a  decree  must  be  secundum  allegata,  as  well  as 
secundum  probata,91  a  maxim  essential  to  the  due  administra- 
tion of  justice  in  all  courts,  (several  good  reasons  stated ;)  libels 
bad  as  to  the  vessel  and  goods,  not  alleged  to  be  of  the  growth 
&c.  of  Great  Britain  or  France  &c.,  whatever  the  fact  may  be  : 
5.  Certain  wines  were  imported  in  this  vessel,  alleged  to  be 
of  the  growth  &,c.  of  France,  these  were  exported  from  the 
United  States  to  St.  Bartholomews,  and  there  purchased  by 
the  consignee,  a  merchant  of  that  island,  and  thence  exported 
to  New  Orleans  during  said  act,  (though  first  imported  into 
the  United  States  before  the  non-intercourse  act.)  Held, 
they  were  liable  to  forfeiture  and  seizure  under  said  act. 

^  7.  But  in  this  appeal  from  the  sentence  of  the  Circuit  7  Cranch, 
Court  (South  Carolina,)  condemning  said  schooner  for  violat-  ^n^ceh®°JJ* 
ing  the  non-intercourse  act  of  March  1,  1809,  it  was  held,  States, 
that  a  libel  may  be  amended  after  reversal,  for  want  of  sub- 
stantial averments  :  2.  That  a  libel  must  aver  specially  all  the 
facts  which  constitute  the  offence :  3.  That  this  act  was  in 
force  between  February  21,  and  March  2,  1811,  by  virtue  of 
the  President's  proclamation  of  November  2,  1810. 

The  non-intercourse  act  of  June  13,  1798,  did  not  disable  a  3  Cranch, 
United  States'  vessel  sold  bond  fide  to  a  foreigner  residing  499»  Sands  r. 
abroad  while  the  act  existed.  Knox. 

^  8.  Was  an  appeal  from  the  Circuit  Court  in  Massachu-  9  Cranch,  71, 
setts  condemning  this  brig  for  violating  the  non-intercourse  act  ^rjj  l^ff1* 
of  June  28,  1809,  by  going  with  a  cargo  of  domestic  goods  to 
a  prohibited  port.  The  claim  alleged  she  was  duly  cleared 
at  Portsmouth  for  Charleston,  S.  C,  and  sailed  accordingly, 
but  by  violence  of  winds  and  waves  was  driven  out  of  her 
course,  and  became  so  much  damaged  that  she  could  not  pro- 
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Ch.  224.  ceed  on  to  Charleston,  but  for  the  preservation  of  vessel  and 
Art,  8.  cargo  and  the  lives  of  the  crew  it  was  necessary  to  sail  for  the 
West  Indies;  that  she  accordingly  sailed  to  Martinico,  then  to 
St.  Bartholomews.  The  real  question  was.  if  the  statement 
in  the  claim  was  true,  and  so  a  question  of  fact  the  District 
Court  first  tried  by  witnesses ;  but  the  point  decided  in  the 
Supreme  Court  meriting  attention  was,  that  in  such  a  case  a 
party  excusing  a  breach  of  a  penal  act  ought  to  prove  the 
vis  major,  be  pleads,  so  as  to  leave  no  reasonable  doubt  of  his 
innocence.  This  naturally  results  from  his  plea,  admitting  the 
violation  of  such  law,  but  for  the  excuse  he  sets  up.  2.  Cir- 
cumstances may  sometimes  outweigh  positive  testimony.  Con- 
demnation affirmed.  See  1  Wheaton's  R.  20,  like  excuse 
sot  up. 

oCranch,        §  9.  Appeal  from  the  district  of  Georgia.  Vessel  condemn- 

Shf'  'web**16  ec^  ^or  v'°^atm5  sa'd  act  °^  June  28,  1809,  non-intercourse, 
mond  «.  v.    by  departing  from  Philadelphia  to  a  permitted  port,  without 
States.         giving  bond  not  to  go  to  a  prohibited  port.  The  material  points 
decided  in  the  Supreme  Court  were  :  1.  That  this  act  which 
required  such  bond  was  applicable  to  a  vessel  in  ballast :  2.  If 
a  merchant  vessel  of  the  United  States  be  seized  by  their 
naval  forces  within  the  territorial  limits  or  jurisdiction  of  a 
foreign  friendly  nation  for  a  violation  of  the  law  of  the  United 
States,  it  is  an  offence  against  that  nation  :  3.  But  this  matter 
of  offence  must  be  adjusted  by  the  two  governments  :  4.  This 
court  cannot  take  cognizance  of  it :  5.  The  law  does  not 
connect  that  offence  with  the  seizure  afterwards  made  by  the 
civil  authority,  under  the  process  of  the  District  Court,  so  as 
to  make  its  proceedings  void  against  the  vessel, 
l  Wheat.  261,     ^  io.    Appeal  from  the  Circuit  Court  (Massachusetts.) 
The  Edward.  The  offence  charged  was>  lhal  tfae  ghjp  Edward,  Feb.  12, 

]810,  sailed  from  Savannah  with  a  cargo  to  a  foreign  interdict- 
ed port  without  a  clearance,  and  without  giving  bond  on  said 
act  of  June  28,  1809  ;— claim  denied  she  departed  from  Sa- 
vannah bound  to  a  foreign  port  in  manner  and  form  stated  in 
the  information.  District  Court  condemned  her.  An  appeal 
to  the  Circuit  Court, — that  allowed  the  district  attorney  to 
amend  the  libel  by  filing  a  new  allegation,  that  Liverpool  in 
Great  Britain  was  the  foreign  port  to  which  bound.  Thi9 
amendment  was  approved  by  the  Supreme  Court.  Held, 
also,  under  section  3d  of  said  act,  every  vessel  bound  to  a 
foreign  permitted  port  was  obliged  to  give  bond  with  condition 
not  to  go  to  a  prohibited  port,  and  not  to  trade  with  such  ; — 
also,  if  the  evidence  is  sufficient  to  show  a  breach  of  the  law, 
but  the  information  is  not  sufficiently  certain  to  authorize  a 
decree,  the  Supreme  Court  will  remand  the  cause  to  the 
Circuit  Court,  with  directions  to  allow  the  information  to  bo 
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amended  ;  the  amendment  contemplated  was  to  insert  Charles*  Ch.  224. 
ton  instead  of  Savannah.    Dates  and  substance  of  the  British    Art.  8. 
orders  in  council,  the  French  decrees,  and  the  consequent  s^*v-w 
acts  of  our  government. 

$  11.  Appeal  from  the  Circuit  Court  of  South  Carolina.  ^v'\eat  lt 
Libel  on  the  non-importation  laws  against  the  ship  Diana  and  Dlaiia<e 
cargo, — condemned.  The  rule  of  damages  settled  was  to  com- 
pute at  the  rate  of  six  per  cent,  on  the  appraised  value  of  the 
cargo,  including  interest  from  the  date  of  the  decree  of  con- 
demnation in  the  District  Court. 

^  12.  This  was  a  libel  under  the  non-importation  acts.  3  Wheat  K. 
Excuse  alleged  was  distress  of  weather.    This  repelled,  and  ijjjr£htt  **cw 
condemnation  decreed  by  four  judges  against  three,-— was  a 
mere  question  of  evidence,  if  it  proved  the  excuse  set  up. 

§  13.  This  was  an  appeal  from  the  Circuit  Court  of  the  3  Wheat  R. 
District  of  Massachusetts.  The  principles  of  the  case  and  of  the      The  "**°* 
decision  were  the  same  as  in  the  case  of  the  , ship  New  York. 

$  14.  When  an  embargo  bond  was  forfeited  and  sued,  held  l^eatR. 
the  penalty  belonged  to  the  executor  of  the  obligee,  and  not 
to  the  succeeding  officer.  Jones  v.  Shored  exrs.,  case  of  re- 
moval ;  4  Wheat.  74,  76,  Van  Ness  ».  Buel. 

§  15.  Error  on  a  judgment  rendered  by  the  Supreme  Court  2  wheat.  R, 
of  Rhode  Island.  Slocum,  surveyor  of  the  customs  for  the  |joc}"n  r 
port  of  Newport,  seized  the  Venus  and  her  cargo  in  that  m******?' 
port  bound  to  some  other  port  in  the  United  States.  Mayber- 
ry  &c.,  the  owners,  replevied  the  property  in  the  State  court. 
Piea,  loaded  in  the  night,  not  under  the  inspection  of  the  pro-, 
per  revenue  officers ;  and  that  the  collector,  suspecting  an 
intention  to  violate  the  embargo  laws,  had  directed  him  to 
seize  and  detain  her  till  the  opinion  of  the  President  should  be 
made  known  in  the  case,  and  concluded  to  the  jurisdiction  of 
the  court ;  same  matter  also  was  pleaded  in  bar.  Pit.  de- 
murred to  both  pleas  in  the  State  court  and  joinder.  Judg- 
ment in  it  for  the  pit. ;  and  the  cause  was  removed  into  the 
Supreme  Court  of  the  United  States  by  a  writ  of  error.  Seiz- 
ure was  on  the  11th  section  of  the  embargo  law  of  April  25, 
1808.  Held,  1.  "The  judiciary  act  gives  to  the  Federal 
courts  exclusive  cognizance  of  all  seizures  made  on  land  and 
water  ;  hence,  this  intervention  of  the  State  court  was  a  vio- 
lation of  the  act>  and  the  Federal  court  had  a  right  to  enforce 
a  redelivery  to  Slocum,  by  attachment,  or  other  summary  pro- 
cess against  the  party  who  took  the  possession  from  bjm  :  2. 
It  depended  solely  on  the  final  decree  of  the  Federal  courts, 
whether  this  seizure  was  legal  or  tortious  :  3.  If  Slocum  had 
refused  to  libel  to  assert  the  forfeiture,  the  District  Court 
might,  on  application  of  Mayberry,  have  compelled  him  to  libel 
Ice.  or  to  abandon  the  seizure :  4.  If  this  be  finally  adjudged 
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Ch.  224.  illegal,  and  without  reasonable  cause,  the  said  owners  may 
Art.  4.  proceed  at  common  law,  or  in  the  admiralty  for  damages  for 
the  illegal  seizure  :  but  5.  If  at  common,  then  only  in  the 
State  courts  at  first,  and  through  them  to  the  Federal  courts,  if 
to  them  at  all,  as  they  have  no  jurisdiction  to  decide  on  the 
conduct  of  United  States  officers  in  the  execution  of  their 
laws  in  suits  at  common  law,  but  in  this  way  :  6.  Held  also, 
that  no  power  was  given  to  the  officer  by  said  section  \6  detain 
the  cargo  if  separated  from  the  vessel ;  but  that  the  owners 
bad  a  right  to  take  it  out  of  her  and  dispose  of  it  in  any  way 
not  prohibited  by  law  :  and  7.  And  if  detained,  to  replevy  it 
in  the  State  court :  8.  This  section  respected  only  the  vessel, 
not  the  cargo  separated  from  her  :  9.  But  as  the  vessel  was 
detained  under  a  Federal  statute,  the  proceedings  as  to  her 
could  not  have  been  in  the  State  court.  As  to  the  cargo,  the 
State  court  did  not  misconstrue  any  Federal  law. 

16.  Error  to  the  Supreme  Judicial  Court  of  the  State  of 
Massachusetts.  Was  an  action  of  trover  brought  in  the  State 
court,  in  which  Walter  recovered  of  Otis,  (deft,  in  it)  damages 
for  his  converting  the  cargo  of  the  Ten  Sisters.  Otis,  collec- 
tor of  the  port  of  Barnstable,  had  detained  the  vessel  under 
suspicion  of  an  intention  to  violate  the  embargo  laws,  particu- 
larly the  act  of  April  25,  1808,  sect.  6  and  11.  She  sailed 
from  Ipswich  with  a  cargo  of  flour,  tar,  atfd  rice,  in  order  to 
carry  the  same  to  Barnstable,  or  to  a  place  called  Bass  River 
in  Yarmouth,  and  proceeded  to  Hyannis,  in  the  collection 
district  of  Barnstable  ;  on  her  arrival  there  the  master  applied 
to  the  collector  for  a  permit  to  land  the  cargo ;  this  was  refus- 
ed by  Otis,  who  soon  after  seized  the  vessel  and  cargo  under 
said  acts.'  This  was  given  in  evidence  in  defence,  on  the 
general  issue  in  the  State  court,  and  the  Chief  Justice  in- 
structed the  jury,  "  that  the  said  several  matters  and  things  so 
allowed  and  proved,  were  not  sufficient  to  bar  the  pit.  of  bis 
action"  &tc.  Verdict  and  judgment  for  the  ph.  The  ques- 
tion of  fact  in  the  Supreme  Court  of  the  United  States,  which 
reversed  this  judgment  below,  seems  to  have  been,  whether  the 
master  was  at  the  end  of  his  voyage,  and  so  fairly  applied  for 
permit  to  unlade,  or  whether  he  meant  to  go  further  to  some 
other  port ;  and  so  this  application  for  the  permit  was  a  mere 
pretence  to  cover  an  intention  to  evade  the  embargo  laws.  It 
seems,  the  State  court  and  jury  thought  it  fair  and  honest,  but 
the  Federal  court  deemed  it  fraudulent  and  mere  pretence. 
Judge  Johnson  in  delivering  the  opinion  of  the  Federal  court, 
stated  further,  that  no  clearance  was  in  evidence;  that  Ipswich 
was  to  the  north  of  the  peninsula,  which  terminates  in  Cape 
Cod.  The  port  or  bay  of  Barnstable  was  on  the  north  side 
of  that peninsula ;  Bass  River  and  Hyannis  Bay  on  the  south  j 
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nil  known  as  distinct  places,  but  all  lying  within  the  county  Ch.  224. 
and  collection  district  of  Barnstable ;  and  though  Hyannis    Art.  8. 
Bay  lies  in  said  district,  yet  to  reach  it  in  sailing  from  Ips-  v^"v-^-' 
wich,  you  must  pass  both  the  town  of  Barnstable  and  the  mouth 
of  Bass  River.    It  does  not  appear  how  these  geographical 
facts  came  into  the  case,  perhaps  the  judge  stated  them  of 
his  own  knowledge.    The  court  held,  1.  It  is  not  necessary 
(as  already  decided)  to  show  probable  cause  for  the  seizure : 

2.  That  the  law  confided  in  the  collector's  discretion,  and  this, 
in  itself,  is  a  sufficient  justification,  "  when  the  discharge  of 

duty  is  the  real  motive,  and  not  the  pretext,  for  detention :"  J^^oTur! 

3.  But  the  law  relates  only  to  vessels,  ostensibly,  bound  to  Waiter,  in  er* 
some  port  in  the  United  States  :  4.  A  seizure  is  unjusufiable  gjr.  ^  The 
after  the  termination  of  a  voyage  :    5.  And  "  no  further  de-  ment  wasg 
tentton  of  the  cargo  is  lawful  than  what  is  necessarily  depen-  again  for 
dent  upon  the  detention  of  the  vessel :    6.  It  is  not  essential  Jp*1^^!?11 
to  the  termination 'of  a  voyage  that  the  vessel  arrive  at  the  the  cause, 
terminus  of  her  original  destination ;  but  it  may  be  by  strand-  error  brought 
ing,  stress  of  weather,  &c. :  7.  If  a  vessel,  not  actually  ar-  gjj^jjg- 
riviog  at  her  destined  port,  excites  honest  suspicion  in  the  ment  revcr*- 
collector's  mind,  that  the  master's  demand  of  a  permit  to  land  Jrea^tha 
her  cargo  was  merely  colourable,  this  is  not  an  end  of  the  vessel  was 
voyage  so  as  to  preclude  the  right  of  seizure  and  detention  :  cleared  for 
8.  As  her  destination  was  expressly  to  Barnstable  or  Bass  River  Yarmouth* 
in  Yarmouth,  "  her  arrival  at  one  or  the  other  of  those  places  only. 

was  indispensable  to  the  termination  of  her  voyage,"  suppos- 
ing, in  fact,  to  have  had  no  ulterior  destination  :  9.  As  a  des- 
tination may  be  colourable,  if  at  the  termination  of  her  voyage 
or  not,  was  "  a  question  which  ought  to  be  left  in  the  instruc- 
tion of  the  court,  open  to  the  jury."  It  seems  it  was  not  left 
open  in  the  State  court  as  that  charge  was  as  above,  and  also 
charged  that  said  matter  did  not  u  constitute  or  amount  to  any 
defence  whatever  in  the  action."  Perhaps  it  is  on  this  single 
point  only  we  can  discern  the  reasons  of  this  reversal.  It  is 
doubtful  if  there  was  any  real  ground  of  suspicion,  but  the 
want  of  a  clearance  from  Ipswich,  and  this  the  master  may 
have  had  for  any  thing  that  appears  ;  it  only  appears  he  did 
Dot  mention  it  in  giving  his  testimony,  and  none  was  found 
that  appears.  As  to  the  situation  of  the  vessel  at  Hyannis 
but  little  can  be  inferred,  and  in  Otis  v.  Bacon,  was  deemed 
not  material.    Next  case. 

$  17.  This  was  error  in  a  like  case,  and  the  Supreme  Court  7  Cranch, 
of  the  Union  held,  sect.  11th  of  said  embargo  act  of  April  ^0£twr' 
25,  1808,  gave  the  collector  no  right  to  seize  and  detain  a  ves- 
sel and  her  cargo,  after  she  had  arrived  at  her  destined  port, 
under  a  suspicion  she  intended  to  violate  said  law.    2.  That 
such  detention  could  not  be  justified  by  instructions  from  the 

vol.  vii.  GO 
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Ch.  224.  Secretary  of  the  Treasury,  nor  by  the  President's  eonfirma- 
Art.  8.    tion.    State  judgment  against  the  collector,  Otis,  was  affirmed. 

y^vv/  See  this  case  reported  in  the  State  court,  Ch.  144,  a.  14,  s.  21 ; 

Ch.  189,  a.  4,  as  to  debt  on  the  bond  to  prostcute  and  interest 
on  a  review.  As  to  these  two  cases,  Otis  r.  Walter,  and  Otis 
v.  Bacon,  one  material  difference  was,  in  Otis  v.  Bacon,  the 
collector,  before  he  seized,  actually  gave  Bacon  a  permit  to 
land  his  cargo.  This  was  properly  viewed  as  the  collector's 
concession  the  voyage  was  terminated.  Another  material  dif- 
ference, in  Otis  v.  Bacon,  there  was  not  such  a  positive  charge 
by  the  State  court  to  the  jury  that  the  deft's.  plea  was  no  de- 
fence whatever  in  the  action  ;  but  as  above  tl  ere  was  such  a 
charge  in  Otis  r.  Walter.  As  to  place,  in  Otis  v.  Bacon,  the 
destined  port  was  Barnstable,  clearance  for  Yarmouth,  but 
Bacon's  vessel  arrived  at  Mud  Hole  in  Hyannis  Bay  ;  so  no 
material  difference.  However  in  Otis  v.  Bacon,  the  vessel 
came  from  Baltimore  with  flour,  permitted  to  be  imported,  and 
stopped  at  Mud  Hole,  six  miles  northwest  of  Bass  River,  and 
William  Otis,  the  deputy  collector,  who  made  the  seizure,  said  to 
Bacon,  **  I  have  got  your  vessel,  and  I  will  keep  her."  Bacon 
then  abandoned  the  property  to  Wm.  Otis,  pit.  in  error,  and 
made  a  protest  and  abandonment  before  a  notary  public. 
Bacon,  also,  brought  trover  in  the  State  court,  against  Jos. 
Otis,  the  collector,  who  died  pending  the  suit ;  and  W.  Otis, 
administrator,  was  admitted.  There,  on  the  whole,  can  be 
no  doubt  but  that  the  different  decisions  of  the  Federal  court 
in  these  two  cases  were  justified  by  these  differences,  espe- 
cially, the  permit  actually  given,  and  said  charge  to  the  jury. 
Bills  of  exceptions  to  the  charges,  and  error  brought  on  sect. 
25  judiciary  act  of  Sept.  24,  1789;  and  the  general  ques- 
tion above  was,  if  the  court  below  erred  in  its  construc- 
tion of  the  said  eleventh  section.  It  will  be  observed  this 
cause  was  carried  to  the  Federal  court  on  a  bill  of  exceptions 
to  the  charge  of  a  single  judge,  at  a  nisi  prius  court.  And 
the  Federal  court  said  it  bad  no  concern  in  the  decisions  of 
the  State  court,  further  than  that  court  misconstrued,  and  im- 
properly decided,  against  the  "  validity  of  the  constitution, 
treaties,  statutes,  commissions,  or  authorities  in  dispute." 

2Whoaton  s     $18.  This  was  a  case  of  a  seizure  at  Mobile  by  the  collec- 

SuFtdro6  tor  ^or  Dreacn  (FeD-  181 3,)  of  the  embargo  act  of  Dec.  22, 
1807  and  additional  acts,  of  the  non-interco'Tse  act  of  March 
1,  1809,  and  of  the  laws  of  the  United  States,  (voyage  from 
Mobile  to  Jamaica,)  and  bringing  goods  &c.  May,  1813:  3. 
Sundry  goods  &c.  were  «*  intended  to  be  imported"  in  the  San 
Pedro  from  Jamaica  to  Mobile  in  violation  of  the  non-intercourse 
act  &c.  In  this  case  several  questions  were  discussed*  but 
the  material  point  decided  was,  that  under  the  judiciary  act 
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of  1789,  Sept  24,  cb.  20,  and  act  of  March  3,  1803,  ch.  Ch.  224. 
93,  causes  of  admiralty  aud  maritime  jurisdiction,  or  in  Art.  8. 
equity,  cannot  be  removed  by  writ  of  error  from  the  Circuit  v^'v^y 
Court  for  re-examination  in  the  Supreme  Court,  but  roust  be 
by  appeal.  This  was  a  writ  of  error  to  the  Superior  Court 
in  the  Mississippi  Territory,  by  appeal  under  1 9th  section, 
sect.  22  of  said  act  of  1789,  aud  sect.  2  of  said  act  of  1803. 
This  act  provides  that  from  all  final  judgments  or  decrees,  in  a  Commen. 
Circuit  Court,  in  cases  of  equity,  of  admiralty,  and  maritime  tary. 
jurisdiction,  and  prize  or  no  prize,  an  appeal  shall  be  allowed 
to  the  Supreme  Court ;  that  a  transcript  of  the  libel,  bill,  an- 
swers, depositions,  and  other  proceedings  in  the  cause,  shall 
be  transmitted  to  the  Supreme  Court ;  and  no  new  evidence 
shall  be  admitted,  on  such  appeal,  except  in  admiralty  and 
prize  causes.  This  act  then  provides,  that  such  appeals  shall 
be  subject  to  the  same  rules,  regulations,  and  restrictions  as 
are  prescribed  by  law  in  cases  of  writs  of  error,  and  repeals 
so  much  of  said  19th  and  20th  sections  as  comes  within  the 
purview  of  said  act  of  1603.  This  act  removes,  by  appeal, 
exactly  what  it  ought  to  remove  in  these  three  kinds  of  cases, 
that  is,  the  facts  and  conclusions  from  evidence,  as  well  as  the 
decree  and  law  ;  but  a  writ  of  error  removes  only  the  record, 
aud  law  of  the  case  seen  in  the  record.  This  is  proper  in 
common  law  cases,  and  in  them  only ;  the  inferior  court  in  said 
three  civil  law  cases,  may  as  often  err  in  its  conclusions  of 
fact  of  evidence,  as  in  its  conclusions  of  law,  from  the  facts ; 
hence  both  removed  but  by  appeal.  By  said  act  of  1789, 
both  were  removed  by  a  writ  of  error  ;  so  was  the  practice. 
On  each  act  the  Supreme  Court  bad  the  matters  to  decide 
upon,  but  by  different  processes,  by  error  on  one,  appeal 
on  the  other.  The  mode  of  removal  by  error  in  the  act 
of  1769  is  repealed  by  act  of  1803,  and  this  mode  only, 
the  removal  by  appeal,  repealed  that  by  error  ;  hence 
the  appellate  jurisdiction  of  the  Supreme  Court  was  by  this 
act  of  1803  placed  on  its  true  ground,  the  old  settled  princi- 
ples of  judicial  proceedings.  So  now  the  writ  of  error  very 
properly  remains  in  common  law  cases,  and  in  them  only  ; 
and  submits  to  the  revision  of  the  Supreme  Court  the  law 
only  arising  out  of  the  record,  and  that  only  :  whereas,  very 
properly,  in  admiralty  and  equity  cases,  it  revises  the  facts  as 
well  as  the  law,  and  corrects  conclusions  from  evidence.  This 
case  agrees  with  the  record  of  the  United  States  v.  Hooe ; 
that  was  an  appeal,  though  in  3  Cranch,  73,  misreported  er- 
ror. Probable  cause  certified  3  Wheaton,  78,  in  the  San 
Pedro's  case. 

§  18.  Other  seizures  in  embargo  and  non-intercourse  cases, 
stated,  Murray  t>.  Charming  Betsey,  non-intercourse  case,  Ch. 
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Ch.  224.  227,  9.  52,  58  ;  Little  v.  Barrime,  non-intercourse  esse,  Ch. 
Art.  9.    227,  s.  51  ;  United  States  v.  Schooner  Betsey  and  Charlotte, 
Ch.  186,  a.  9,  s.  8 ,  a.  11,  s.  4,  non-intercourse,  seized  on  a 
river  &ic. ;  United  States  t>.  Hall,  Embargo,  Ch.  40,  a.  21,  s  7  ; 
Schooner  Rachael  v.  United  States,  non-intercourse  case,  and 
law  expired.    An  American  vessel  in  1799  was  forced  by  dis- 
tress into  a  French  port,  and  obliged  to  unload  to  repair,  and 
was  prevented  by  the  government  there,  from  reladtng  her 
original  cargo,  or  from  taking  any  thing  in  exchange  but  pro- 
duce or  bills.    Held,  she  might  purchase  and  take  away  such 
produce.  3Cranch,  210,  Hallet  v.  Jenks. 
■?Crancb,        The  legislature  may  make  the  revival  of  a  statute,  as  the 
non-intercourse  act  'of  March  1,  1809,  depend  on  a  future 
contingency  to  be  declared  by  ihe  President's  proclamation  : — 
revives  in  the  very  state  in  which  it  expired. 
GCranch,         §  19.  Appeal  from  the  Circuit  Court  of  the  district  of  Ma- 
llana^lMB*  r3^an^  5  seizure  in  Baltimore  for  violating  the  3d  section  of 
the  said  embargo  act  of  Jan.  9,  1808,  for  putting  goods  from 
the  Juliana  on  board  the  Alligator ;  and  decided  that  it  was  no 
offence,  unless  the  act  was  done  with  an  intent  to  export  them, 
and  such  intent  not  being  stated  in  the  libel,  the  offence  con- 
templated in  the  act  was  omitted ; — other  defects  in  it. 
7  Crunch,  22,     ^  20.  Appeal  from  the  Circuit  Court  in  Connecticut,  vessel 
a'bri'*  WullS'  an<^  carS°  se'zed  f°r  violating  said  3d  section  of  said  act  of 
Slates;  also  ^an-  1808,  in  making  a  voyage  to  St.  Bartholomews,  under  a 
107.  '        clearance  to  St.  Mary's  ;  excuse  pleaded  was  stress  of  weath- 
er.   On  this  point  the  court  held,  1.  That  the  evidence  of 
such  necessity  to  excuse  violating  the  embargo  laws  must  be 
very  clear  and  positive  :  2.  In  cases  of  admiralty  jurisdiction, 
new  evidence  will  be  admitted  in  the  Supreme  Court,  and  for 
such  purpose  a  commission  will  is*>ue. 
s  Wbeaton's      §  21.  This  vessel-  was  seized  for  a  breach  of  the  embargo 

R.  148,  The  acts.  Held,  if  a  vessel  was,  actually  and  bond  fide,  carried 
WiUiamKing.  by  f()rce>  tQ  fl  foreign 

port,  she  was  not  liable  to  forfeiture; 
but  if  it  appear  the  alleged  compulsion  was  fictitious  and  col- 
lusive, there  was  a  forfeiture  and  liability  to  seizure  ; — mere 
question  of  fact ;  the  same  in  cases  of  the  B(  thnea  and  Jabn- 

Bothnea,fcc.  ^off.  2  Wheaton's  R.  169,  177.  If  vessels  collusively, 
cause  themselves  to  be  captured  in  war,  but  the  captors  are 
fair,  they  have  the  prizes,  and  not  the  government,  for  a  breach 
of  a  non-importation  act 

Whcaton  on      Art.  9.   Seizures  for  trading  with  an  enemy,  using  his 

uf^'Tas203  iicen8e*>  Tne  cou,ts  in  England  and  in  the  United  States 
to  Trading  have  of  late  years  been  very  much  engaged  in  checking  com- 
with  the  en-  merce  and  trade  with  an  enemy,  and  especially  the  use  of  his 
Marten »  Uw  ucenses*  Several  cases,  in  consideringcaptnres,  insurance  involv- 
of  Nations,  ing  in  them  these  subjects,  have  been,  and  will  be  noticed ;  espe- 
206  to  271. 
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dally*  Bell  v.  Gclson,  and  Potts  v.  Bell,  Cb.  40,  a.  2,  s.  15  ;  Ch.  224. 
and  several  other  cases,  Cb.  40,  a.  3,  s.  1  to  6  ;  Cb.  144,  a.  3,    Art.  9. 
s.  4;  Church  t>.  Hubbart,  Ch.  186,  a.  11,  s.  12 ;  Ch.  40,  a.  v^-v-w 
6,  s.  20;  Rose  v.  Htmely,  Ch.  186,  a.  9,  s.  12,  14 ;  Hudson 
9.  Guestier,  Ch.  183,  a.  6,  s.  15.    See  also,  1  Rob.  R.  165; 
3  Rob.  R.  37,  49,  2d  Am.  ed. ;  4  Rob.  R.  206,  Am.  ed. 

1 .  What  is  a  foreign  vessel,  and  enemy's  if  a  war  fyc,  7  Cranch, 
Appeal  from  tbe  Circuit  Court  in  Maryland,  condemning  the  ^Gooc^1O0n, 
schooner  Good  Catharine  as  a  foreign  vessel,  for  violating  Catharine  v. 
section  5  of  said  embargo  act  of  January  9,  1808,  enacting,  U  States.— 
"  that  if  any  foreign  ship  or  vessel,  shall  take  on  board  any  \lonnc  ' 
specie,  or  any  goods,  wares,  or  merchandise,  other  lhan  the 
provisions  and  sea-stores  necessary  for  the  voyage,  such  ship 
or  vessel,  and  the  specie  and  cargo  on  board  shall  be  wholly 
forfeited."    She  was  originally  an  American  vessel,  but  had 
been  captured  and  condemned  as  prize,  and  purchased  by 
Hurst,  her  former  master,  an  American  citizen.    She  took  on 
board  goods  not  allowed  by  the  act,  "  and  cleared  out  as  a 
Dane,*'  and  had  a  Danish  burgher's  brief,  the  master  got  to 
prove  she  was  a  foreign  vessel.    Adjudged  a  foreign  vessel, 
though  urged  she  was  in  fact  American,  and  the  owner  might 
prove  the  truth  of  tbe  case,  as  in  criminal  cases  there  can  be 
no  estoppel, 

§  2.  Enemy's  license.    Appeal  from  the  Circuit  Court  in  8  Crendi, 
Massachusetts ;  and  the  Alexander  seized  and  condemned  j*j9>  ,8|» 
for  sailing  under  a  British  license  in  Hie  war  of  1812.    This  wheaton  on 
vessel  was  owned  by  citizens  of  the  United  States,  and  sailed  Captures, 
for  them  from  Naples  in  1812,  with  a  cargo  and  said  license  l6f*?  "°» 
to  carry  it  to  England.    On  her  passage  heard  of  the  war, 
and  altered  her  course  for  England,  was  captured  by  the 
British,  carried  into  Ireland,  libelled,  and  acquitted  upon  her 
license,  sold  her  cargo,  and  after  a  detention  for  seven  months 
in  Ireland,  purchased  a  return  cargo  in  Liverpool,  sailed  for 
the  United  States,  and  was  captured  by  a  United  Stales  priva- 
teer.   Vessel  and  cargo  condemned  as  prize  to  the  captors. 
United  States  also  claimed  both  as  forfeited,  under  the  non- 
importation act ;— condemnation  also  for  trading  with  tbe  g  branch 
enemy.     Like  appeal  and  case  of  an  enemy's  license  ;  and  i8i,203, The 
held,  that  if  a  vessel  sail  under  such  license  of  protection  in  Julia, 
furtherance  of  his  views  or  interest,  such  sailing  is  illegal,  and 
subjects  the  vessel  and  cargo  to  seizure  and  confiscation  as 
enemy's  property.    Admiral  Sawyer's  license  was  found  on 
board,  granted  on  the  recommendation  of  Andrew  Allen  jun., 
the  British  consul.    The  paper  stated  the  owner  of  the  Julia, 
a  merchant  of  Boston,  was  "  well  inclined  towards  the  British 
interest,  who  is  desirous  of  sending  provisions  to  Spain  and 
Portugal  for  the  use  of  the  allied  armies  in  the  peninsula. 
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Ch.  224.  The  capture  was  by  the  United  States*  frigate  Chesapeake, 
Art.  9.    December  31,  1812.    The  court  said,  to  purchase  a  license 
V^v^^  fr°m  tne  enemy  directly  or  indirectly,  is  to  trade  with  him ; 

and  that  it  made  no  difference  whether  the  flour  caiue  to  his 
use  indirectly  through  the  neutral  port  of  Lisbon,  or  directly, 
it  was  a  traffic  with  him,  and  aiding  his  views  and  interest. 
See  this  subject  ably  considered,  p.  189  to  205.    And  it  was 
correctly  observed,  that  "  the  peculiar  terms  of  this  license" 
afforded  "  irrefragable  proof  of  an  illicit  intercourse  with  the 
enemy,  and  a  direct  contract  to  transport  the  cargo  for  the 
use  of  the  British  armies  in  Spain  and  Portugal." 
8  Crmch,        $  3.  This  was  an  appeal  from  the  Circuit  Court  for  the 
A^ror!1  'rike  ^'str'ct  °^  Rhode  Island.    An  American  vessel  in  the  war  of 
maiter.'        1812,  bound  from  Norfolk  with  a  cargo  of  bread,  flour,  &c. 

ostensibly  for  St.  Bartholomews,  a  neutral  island,  was,  Novem- 
ber 26,  1812,  captured,  with  a  British  license  on  board,  by  an 
Americau  privateer.  This  license  allowed  her  to  carry  pro- 
visions, lumber,  &c.  to  the  British  islands  in  the  West  Indies, 
supplies  to  which  were  important  to  the  English.  This  license 
too  was  granted  in*  furtherance  of  the  views  of  the  British  gov- 
ernment. The  decision  (as  to  be  expected)  was  the  same  as 
in  the  Julia's  case.  And  further  held,  it  is  not  necessary  in 
order  to  subject  the  property  to  confiscation  the  person  grant- 
ing the  license  be  empowered  to  do  it,  if  the  grantee  take  it 
expecting  it  will  protect  his  property  from  the  enemy  5—-also, 
that  sailing  with  intention  to  promote  the  enemy's  views  is  suf- 
ficient to  subject  the  property  to  seizure  and  condemnation, 
although  that  intention  be  defeated  by  capture.  Many  cases 
and  authorities  cited  in  these  cases. 
8  Cnnch,  ^  4.  The  Hiram  was  owned  by  an  American  citizen,  and 
Vwkml,lht  sa'led  fr°m  Baltimore  iu  September  1812,  with  a  cargo  of 
flour  and  bread  on  a  voyage  to  Lisbon,  captured  by  a  priva- 
teer and  sent  into  Marblehead,  and  she  had  on  board  a  British 
license  or  protection,  purchased  of  an  American  citizen,  also 
the  owner's  letter  directing  remittance  to  England.  Acquitted 
in  the  district  and  circuit  courts.  Decree  reversed,  and  vessel 
and  cargo  condemned  to  the  captors  as  prize  of  war.  Two  prin- 
ciples recognised  the  above,  the  voyage  was  in  furtherance 
of  the  enemy's  views,  and  under  his  protection :  2.  Sailing  so 
protected  with  a  cargo  of  provisions  to  a  neutral  port,  the 
enemy's  ally  in  his  war  with  a  third  power,  is  such  a  further- 
ance of  the  enemy's  views. 
8  Cmnch,         ^5.  Enemy's  license:  what  is  a  domicil  in  his  country: 

Kae  master.  Appeal  from  the  Circuit  Court  in  Massachusetts.  In  this 
case  the  vessel  sailed  from  England  with  a  cargo  claimed  by 
the  respondents,  July  4, 1812,  under  a  British  license,  for  Nefcr 
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York,  and  was  captured  August  6,  1812,  by  an  America  pri-  Ch.  224. 
vateer ;  part  of  the  cargo  was  claimed  by  Lenox  &  Maitland  ;  Art.  9. 
part  by  Jonathan  Amory,  as  the  joint  property  of  James  v^-v*^/ 
Lenox,  William  Maitland,  and  Alexander  M'Gregor  ;  part  by 
M'Gregor  alone  ;  and  twenty-one  trunks  of  goods  by  James 
Magee  of  New  York,  as  the  joint  property  of  himself  and 
John  S.  Jones,  residing  in  England.  In  this  case,  the  report 
of  which  occupies  above  siity  pages,  the  Supreme  Court  held, 
1.  If  a  citizen  of  the  United  States  fix  his  domicil  in  a  foreign 
country,  between  which  and  them  a  war  takes  place  after- 
wards, any  property  shipped  by  him  before  he  knows  of  the 
war,  and  in  it  is  captured  by  a  United  States  cruiser,  must  be 
condemned  as  good  prize  ;  because  this  citizen  remaining  as 
above  domiciled  in  the  enemy's  country,  must  be  viewed  as 
settled  there  and  as  an  enemy,  though  after  the  capture  he 
expresses  a  wish  to  return  :  2.  On  a  shipment  of  goods  to  be 
sold  on  joint  account  of  the  shipper  and  consignee,  or  of  the 
shipper  alone,  at  the  consignee's  election,  the  property  does 
not  vest  in  him,  until  he  makes  his  election  under  the  option 
given  him  :  3.  If  two  merchants,  partners,  jointly  own  a  com- 
mercial house  in  New  York,  and  one  gets  an  American  regis- 
ter for  a  ship,  by  swearing  he  with  his  partner  of  the  city  of  New 
York,  merchant,  are  the  sole  owners  of  her,  when  in  fact  his 
partner  is  domiciled  in  England,  the  ship  is  liable  to  forfeiture 
and  seizure  under  the  act  of  Congress  of  December  31,1 792. 
As  to  M'Gregor,  Maitland,  and  Jones,  they  were  native  Brit- 
ish subjects,  but  came  to  the  United  States  long  before  the  war 
of  1812,  and  in  due  time  were  naturalized.  Long  prior  to 
this  war  they  returned  to  England,  and  there  6xed  themselves 
in  trade,  and  were  settled  in  it  there  when  said  shipments  were 
made,  and  when  the  capture  was  made.  Maitland  remained 
there,  but  hearing  of  the  capture  expressed  a  wish  to  return 
to  the  United  States,  but  was  prevented  by  several  causes  he 
stated  in  his  affidavit.  M'Gregor  returned  to  the  United 
States  in  May  1813;  Jones  remained  in  England.  Vattel's 
definition  of  a  domicil  is  material,  and  perhaps  the  true  one. 
It  is,  he  says,  "  a  habitation  fixed  in  any  place  with  an  inten- 
tion of  always  staying  there  ;"  but  he  must  "  sufficiently  make 
known  his  intention  of  fixing  there,  either  tacitly  or  by  an  ex- 
press declaration." 

Johnson  J.  declined  giving  an  opinion.  Marshall  C.  J. 
dissented  on  the  first  point ;  his  reasons,  p.  288  to  317.  Liv- 
ingston J.  concurred  in  opinion  with  the  Chief  Justice. 

§  6.  Domicil — how  on  this  the  right  to  seize  depends.  As 
where  a  friend  or  neutral  has  his  domicil  in  the  enemy's 
country  &c. 
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Ch.  224. 
Art.  9. 

8  Cranch, 
3«3,  The 
Frances, 
Boyer,  mas- 
ter, 348,  354. 
— Same  case, 
2  C ranch, 
209.- 

9  Cranch, 
2U9. 


8  Cranch, 
435,  The  St. 
Lawrence, 
Webb,  mas- 
ter. 


Appeal  from  the  Circuit  Court  in  Rhode  Island,  condemn- 
ing certain  goods  shipped  at  Glasgow  by  Colin  Gillespie,  the 
claimant,  who  had  been  naturalized  in  the  United  States,  and 
consigned  to  A  and  B  for  sale  and  remittance  to  the  shipper 
at  Glasgow.  They  were  captured  by  an  American  privateer. 
And  there  was  no  doubt  but  that  the  commercial  domicii  of 
a  merchant,  when  his  goods  are  captured  or  seized,  decides 
their  character  hostile  or  neutral.  It  appeared  Gillespie  own- 
ed the  goods  when  shipped  ;  that  he  was  a  native  of  Great 
Britain,  and  came  to  the  United  States  in  1793,  and  was  nat- 
uralized in  1798  ;  having  in  1794  and  1796,  returned  to  Great 
Britain  on  mercantile  business,  and  revisited  the  United  States 
in  1795  and  1797;  again  went  to  Great  Britain  in  1799, 
there  married,  and  revisited  the  United  States  with  his  wife  in 
1799,  and  continued  in  New  York  until  June  1802  ; — again 
went  to  Great  Britain  and  resided  there  till  November  1805, 
when  he  came  again  to  the  United  States,  (his  wife  having 
died  in  Scotland,)  and  formed  a  partnership  with  John  Graham 
of  New  York  ;  and  returned  to  Glasgow  in  1805,  where  he 
carried  on  the  business  of  the  partnership,  under  the  6rm  of 
Celio  Gillespie  &,  Co.,  and  there  remained  till  the  partnership 
was  dissolved,  and  till  July  2,  1813,  on  which  day  he  left  the 
enemy's  country  and  came  to  the  United  States  with  his 
family,  and  arrived  in  October  i  8 1 3.  He  kept  bouse  atGlas- 
>uilt  a  warehouse  there,  which  he  owned  when  the 


and 


gow 

cause  was  heard,  and  kept  his  counting-house  in  it.  He  de- 
posed, that  he  resolved  to  come  to  the  United  States,  on  being 
informed  of  the  war  declared  in  them  June  18,  1812,  and 
known  in  England  about  the  20th  of  July  1812,  but  wa€  pre- 
vented coming  by  commercial  engagements  until  the  time 
above  stated,  then  leaving  some  of  his  affairs  not  arranged. 
His  property  was  condemned.  Hence  held,  he  was  domiciled 
in  Great  Britain  when  it  was  captured,  very  early  in  the  war. 
Was  an  order  for  farther  proof.  Held,  an  Englishman  born, 
domiciled  in  the  United  States  at  peace  with  England,  might 
lawfully  exercise  the  privilege  of  the  United  States  in  trade 
with  Denmark,  at  peace  with  them,  though  at  war  with  Eng 
land.  1  Maule  fc  Sel.  R.  726. 

§  7.  What  is  trading  with  an  enemy  &tc. — Appeal  from 
the  Circuit  Court  in  New  Hampshire.  The  ship  St.  Law- 
rence, owned  in  New  York  and  Baltimore,  arrived  at  Liver- 
pool from  Sweden,  in  April,  1813,  with  a  cargo  of  iron  and 
deals.  In  May  the  owner's  agent  contracted  for  her  sale  to  a 
house  in  Liverpool ;  the  contract  to  be  ratified  or  disaffirmed 
by  her  owners ;  and  they  to  execute  the  bill  of  sale,  if  affirm- 
ed, to  Ogden  and  Heard  in  New  York,  or  either  of  them. 
May  5,  1813,  a  license  was  granted  by  the  British  privy 
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council,  to  Thomas  White,  of  London,  and  others,  to  export  Ch.  224. 
direct  to  the  United  States,  an  enumerated  cargo  in  the  St.  Art.  9. 
Lawrence,  provided  she  cleared  out  before  the  last  of  the  s^-v-^^ 
month.  May  30,  1613,  she  sailed  from  Liverpool  for  the 
United  States,  with  the  licensed  cargo.  Alexander  M'Gregor 
and  family  were  passengers  in  her.  Ogden  claimed  the  ship 
for  himself  and  M  Gregor,  and  the  goods  for  many  persons  in 
parts.  The  car^o  was  chiefly  enemy's  goods.  Held,  this 
was  trading  with  the  enemy,  and  the  ship  forfeited,  as  prize 
of  war.  She  went  to  England  after  the  war  was  known,  and 
sailed  from  a  British  port  nearly  a  year  after  the  war  was  de- 
clared. She  was  loaded  in  an  enemy's  country,  by  persons 
trading  there.  She  had  a  British  license  &c. ;  and  there  is 
reason  to  presume,  siid  the  court,  the  cargo  is  enemy's  pro- 
perty; and  the  court  will  not  make  an  order  for  further  proof 
in  favour  of  the  claimants,  where  it  appears,  as  in  this  case, 
there  has  been  an  intentional  and  fraudulent  suppression  of 
papers.  Secus,  if  by  accident  or  mistake.  She  "  was  cer- 
tainly guilty  of  trading  with  the  enemy."  Citizens  having  a 
right  to  withdraw  their  funds  from  an  enemy's  country,  on 
the  breaking  out  of  a  war,  must  do  it  in  a  reasonable  time  ; 
eleven  months  is  too  late,  and  amounts  to  an  illegal  traffic 
with  the  enemy. 

§  3.  In  this  case  the  court  said,  "  it  is  not  to  be  contended  9  Crancfa, 
that  the  sailing  with  a  cargo,  on  freight,  from  St.  Petersburg  J?°"~® 
to  London,  after  a  full  knowledge  of  the  war,  did  not  amount  xheJoscph.' 
to  such  a  trading  with  the  enemy,  as  to  have  subjected  both 
vessel  and  cargo  to  condemation,  as  prize  of  war,  had  she 
been  captured  when  proceeding  on  that  voyage  ;" — no  excuse 
the  voyage  was  to  obtain  funds  to  pay  her  expenses  ;  nor  that 
an  American  minister  thought  the  voyage  legal.  Being  thus 
liable  to  capture,  she  remained  so  when  innocently  sailing  in 
ballast  from  London  to  the  United  States,  both  being  parts  of 
the  same  circuitous  voyage, — in  fact,  a  voyage  from  St.  Pe- 
tersburg to  the  United  States  by  the  way  of  London  ; — and 
u  was  seized  in  delicto"  on  a  just  view  of  the  continuity  of 
the  voyage.  And  a  capture,  as  prize  of  war,  may  legally  be 
made  within  the  territorial  limits  of  the  United  States,  at  any 
place  below  low-water  mark. 

Appeal  from  the  Circuit  Court  in  Massachusetts : — and  held,  8  Creoeb) 
that  after  war  is  declared,  an  American  citizen  cannot  legally  j^mii 
send  a  vessel  to  an  enemy's  country  to  bring  away  his  pro- 
perty. 

§  9.  Enemy'*  license,  and  trading  with  him. — Appeal  from  1  wheaton'a 
the  Circuit  Court  of  Massachusetts.  The  Hiram  was  laden  ^^0^£ 
with  flour  bound  from  Baltimore  to  Lisbon,  in  1813,— rcon- 


demned  for  sailing  under  a  license  from  the  enemy.  This 
VOL,  VII.  61 
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Ch.  224.  license  is  closely  connected,  in  principle,  with  the  offence  of 
Art,  9.    trading  with  him  ;  in  both  cases  the  knowledge  of  the  agent 
v^v-^^  will  affect  the  principal,  though  he  may  in  reality  be  ignorant 
of  the  fact.    It  will  be  observed,  in  this  case,  that  the  Hiram 
was  forfeited,  and  liable  to  be  seized  merely  for  sailing  under 
the  enemy's  license,— no  allegation  she  was  in  the  further- 
ance of  his  views  or  interests,  (as  in  the  former  cases,)  or 
supplying  him,  or  in  any  manner  aiding  or  benefiting  him. 
9  Cranch,        §  '      V***d  protected  from  seizure,  though  having  a  Brit- 
J2t>,  the  '     %sh  license. — Appeal  from  the  Circuit  Court  in  Rhode  Island, 
Mapy  condemning  the  Mary's  cargo.    Cause  was  argued  last  term, 

and  this  court  gave  leave  for  further  proof,  by  affidavits,  on 
certain  points  stated.    The  Mary,  an  American  vessel,  sailed 
from  England  in  August,  1812,  in  consequence  of  the  repeal 
of  the  British  orders  in  council,  and  was  forced  by  the  dan- 
gers of  the  seas,  to  put  into  Ireland,  where  she  was  necessa- 
rily detained  till  April,  1813,  when  she  sailed  again  for  the 
United  States,  under  the  protection  of  a  British  license,—— was 
captured  on  her  voyage  by  an  American  privateer ;  held,  she 
Was  protected  by  the  President's  instructions  of  August  28, 
1812,  as  the  continuity  of  the  voyage  was  not  broken  :  her 
first  British  license  was  dated  July  8,  1812,  before  knowledge 
of  the  war  in  England  ;  began  to  load  August  3,  and  sailed  Au- 
gust 15,  1812,  with  funds  placed  in  England  as  early  as  1811. 
The  instructions  directed  "  the  public  and  private  armed  ves- 
sels of  the  United  States,  not  to  intercept  any  vessels  belonging 
to  citizens  of  the  United  States,  coming  fiom  British  ports  to 
the  United  States,  laden  with  British  merchandise,  in  conse- 
quence of  the  alleged  repeal  of  the  British  orders  in  council,"  if 
they  sailed  before  September  15,  1812.   2.  Another  material 
matter  was  decided  in  this  case ; — that  is,  if  the  vessel  be 
condemned  in  the  District  Court  as  British  property,  merely 
because  it  was  not  for  the  interest  of  her  owner  to  appear  and 
claim  her,  this  did  not  preclude  the  owner  of  her  cargo  from 
proving  her  American  property  ;  and  the  district  judge  should 
have  inquired  into  the  right  of  property,  though  her  owuer 
was  in  contumacy,  as  far  as  material  to  a  right  decree  as  to  her 
cargo.    Hence  the  Appellate  Court  may  make  such  inquiry. 
The  admiralty  notice  as  to  the  Mary  herself,  on  the  libel,  was 
notice  only  to  those  who  could  assert  some  title  to  her,  or  in- 
terest in  her,  and  not  to  those  who  had  no  interest  in  the  ves- 
sel herself,  so  not  parties  in  the  cause  as  to  her,  and  so  not 
concluded. — Cargo  restored  as  American  property  ;  but  rea- 
sonable costs  and  expenses  allowed  to  the  eaptors.    It  will 
be  observed,  the  court  took  no  notice  of  the  British  licenses, 
though  one  of  them  was  obtained  of  the  enemy  during  the 
war. 
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§11.  How  the  produee  of  the  soil  adheres  to  it  in  war  &tc.  Ch.  224. 
Appeal  from  the  Circuit  Court  in  Maryland.  Case.  The  Dan-    Art,  9. 
isb  island  Santa  Cruz,  was  captured  by  the  British  in  the  late  v-*«~v-^ 
war,  and  this  sugar  was  shipped  by  Bentzon,  a  Danish  officer  •  ^™n.c.h» 
there,  after  the  seizure  of  the  island  by  the  English,  and  hhdi.of  sugar 
while  they  held  it.    The  Danish  subjects  there  retained  their  v.  Boyle  b  ai. 
lands  and  estates.    Bentzon  owned  the  land  there,  whereon  ca»*°fBent- 

Eon 

this  sugar  was  produced  ; — but  on  the  surrender  of  the  island 
be  withdrew  from  it,  and  resided  in  Denmark,  but  managed 
his  estate  in  the  island  by  his  agent,  who  shipped  the  sugar  in 
a  British  ship,  to  a  house  in  London,  on  account  and  risk  of 
Bentgon.  On  her  passage  she  was  captured  by  an  American 
privateer;  held,  1.  That  this  island,  while  so  held  by  the 
English,  was,  to  every  commercial  and  belligerent  intent,  a 
British  colony  :  2.  This  sugar  was  British  property,  because 
its  owner,  though  domiciled  in  Denmark,  owned  the  British 
soil  on  which  produced ;  and  on  the  rule  laid  down  by  Sir 
W.  Scott,  to  wit :  "  the  possession  of  the  soil  does  impress 
on  the  owner  the  character  of  the  country,  as  far  as  the  pro- 
duce of  that  plantation  is  concerned,  in  its  transportation  to 
any  other  country,  whatever  the  local  residence  of  the  owner 
may  be  ;"  meaning  no  doubt  the  owner  of  the  plantation 
remains  the  owoer  of  the  produce,  though  not  so  expressed. 
And  it  seems  held,  that  as  far  as  Bentzon  held  this  plantation 
under  the  British  government,  be  incorporated  himself  with 
the  British  interest,  and  is  to  be  taken  as  a  part  of  the  British 
nation.  Said  Marshall  C.J.  in  giving  the  opinion  of  the  court, 
"  Personal  property  may  follow  the  person  any  where  ;  and 
its  character,  if  found  on  the  ocean,  may  depend  on  the  domi- 
cil  of  the  owner."  This  is  an  ancient  and  sound  position.  He  Commen' 
adds,  "  But  land  is  6xed.  Wherever  the  owner  may  reside,  ^' 
that  land  is  hostile  or  friendly,  according  to  the  condition  of 
the  country  in  which  it  is  placed."  This  too  is  an  ancient 
and  sound  position.  Therefore  lately,  when  at  war  with  Great 
Britain,  we  never  treated  as  hostile,  lands  in  the  United  States 
owned  by  British  subjects  ;  and  here  it  is  believed  the  sound  j^h* 
principle  stops.  In  the  late  war  of  1812,  British  subjects  thb 
owned  numerous  tracts  of  land  in  the  United  States, — were 
they  allowed  as  friends  to  carry  the  produce  of  them  to  any 
other  country  ?  A  London  merchant,  for  instance,  owned  a 
plantation  in  Virginia,  and  his  agent  on  it  shipped  the  produce 
to  this  merchant  in  London,  on  his  account  and  risk,  and  it 
was  his  property.  Was  it  exempted  on  the  ocean  from  Ameri- 
can capture  ?  In  this  situation  in  the  wars  of  1775  and  1812, 
property  must 'have  been  captured  by  us  in  scores  of  cases, 
and  the  same  on  the  British  side,  as  American  citizens  held 
lands  in  the  British  territories.    It  is  believed  there  never  was 
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Ch.  224.  a  claim  or  defence  of  this  kind  to  be  found  in  any  book  prior 
Art.  9.    to  the  year  1783,  and  then  only  one  or  two  solitary  cases. 

w^-v^^  Above  a  century  past  the  principle  has  been  well  settled, 
if  we  owe  a  debt  to  an  alien  friend,  and  he  becomes  an  alien 
enemy,  he,  during  the  war,  loses  his  interest,  but  not  his  prin- 
cipal. Thus  public  law  distinguishes  between  principal  and 
interest,  in  their  nature  so  united.  Far  longer  has  public 
and  municipal  law  made  a  clear  distinction  between  the  soil 
and  the  person  of  the  owner,  and  between  the  soil,  and  the 
produce  of  the  soil,  after  separated  from  it,  and  shipped  on 
the  ocean,  consigned  to  another  country.  Again,  it  has  ever 
been  an  invariable  principle  of  the  common  and  civil  law,  and 
it  is  believed  of  all  law,  that  personal  property,  moveable  as 
this  sugar  was  on  the  ocean,  when  seized,  and  so  totally 
severed  from  the  soil  on  which  raised,  adheres  to  the  person, 
of  the  owner,  and  not  to  such  soil.  We  know  of  no  personal 
moveable  property  adherent  or  attached  to  the  soil,  but  that 
actually  used  on  or  with  it, — as  slaves  on  a  plantation.  But 
the  slave  loses  his  plantation  character,  and  ceases  to  adhere 
to  it,  or  to  go  with  it,  as  soon  as  he  is  carried  permanently 
from  it  to  be  sold  elsewhere,  as  this  sugar  was  when  cap- 
tured. The  same  principle  ever  holds  as  to  horses  and  cattle 
raised  or  used  on  a  farm, — they  are  completely  severed  from 
it,  the  moment  they  are  carried  from  it,  and  shipped  on  the 
oceau  for  ^foreign  market,  never  to  re* urn. 

The  true  question  is,  when  does  the  produce  of  the  soil, 
or  the  moveable  property  used  on  it,  cease  to  adhere  or  to  be 
attached  to  it  ?  Clearly  when  permanently  removed  from  it, 
and  is  fully  intended  no  longer  to  have  any  connexion  with  it. 
This  was  clearly  the  case  of  this  sugar  when  captured  on  the 
ocean.  Thrs  is  the  only  definite  and  practical  rule.  Suppose 
this  sugar  had  been  carried  to  Bentzon  in  Denmark,  and  he 
had  kept  it  there  a  year,  and  then  shipped  it,  as  his  property, 
for  Lisbon,  and  on  its  passage  to  that  place  it  had  been  cap- 
tured by  an  enemy  of  Great  Britain,  while  she  retained  Santa 
Cruz,  and  while  he  continued  to  own  the  soil  there,  on  which 
raised,  why  not  prize  to  the  captors,  according  to  this  doc- 
trine, not  of  many  years  standing? 

,  The  Chief  Justice  further  said,  "  While  that  island  belonged 

to  Denmark,  the  produce  of  the  soil,  while  unsold,  was,  ac- 
cording to  this  rule,  Danish  property,  whatever  might  be  the 
general  character  of  the  particular  proprietor.  When  the  island 
became  British,  the  soil  and  its  produce,  while  that  produce 
remained  unsold,  were  British."  Now  according  to  this  doc- 
trine so  Ions:  as  Great  Britain  retained,  or  should  retain,  this 
island,  and  Bentzon  his  plantation  in  it,  and  this  sugar  unsold, 
though  half  a  century,  it  remaiued  British  property,  liable  to 
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be  captured  or  seized,  as  prize  of  war,  by  tbe  enemies  of  Ch.  224. 
Great  Britain  wherever  met  with  on  the  ocean  ;  and  Bentzon  Art.  9. 
would  be  a  British  subject  quoad  this  plantation,  and  its  pro-  v^v-^> 
duce  not  sold,  to  all  commercial  and  belligerent  purposes, 
"  although  incorporated,  so  far  as  respects  his  general  character, 
with  the  permanent  interests  of  Denmark."  The  Chief  Jus- 
tice said  further,  Bentzon  "  was  incorporated,  so  far  as  respec- 
ted his  plantation  in  Santa  Cruz,  with  the  permanent  interests 
of  Santa  Cruz,  which  was,  at  that  time,  British ;  and  though, 
as  a  Dane,  he  was  at  war  with  Great  Britain,  and  an  enemy, 
yet,  as  a  proprietor  of  land  in  Santa  Cruz,  he  was  no  enemy, 
he  could  ship  his  produce  to  Great  Britain  in  perfect  safety/1 
Exactly  the  case  in  our  wars  with  England  of  1775  and  1812, 
of  every  British  subject  holding  lands  in  the  United  States. 
He  was  our  public  enemy  in  every  thing  but  his  lands  here, 
and  their  produce  ;  as  to  them  our  friend ;  and  we  could  not 
capture  or  seize  it,  though  he,  in  open  war  between  his  domi- 
ciled country  and  ours,  bad  totally  separated  and  permanent- 
ly this  produce  from  his  lands  here,  and  had  got  it  into  tbe 
British  channel,  never  more  to  have  any  relation  to  his  lands 
here.  If  it  be  said  this  is  the  result  of  a  nation's  allowing 
public  or  general  enemies  to  hold  lands  in  its  territories,  this 
may  be  denied.  On  the  whole  it  seems  to  be  admitted  that 
this  is  the  first  decision  of  the  kind  in  our  country.  See  Phoe- 
nix's case,  Ch.  227,  s.  58. 

In  admitting  this  new  principle  in  the  United  States,  there 
is  another  matter  of  high  consideration  to  be  attended  to.  It 
is  this  :  Our  Congres,  our  national  Legislature,  that  declares 
war  and  designates  public  enemies,  does  not  admit  aliens  to 
hold  real  estates  here  in  the  United  States,  (except  it  passes 
naturalization  acts) — but  each  State  Legislature  in  the  Union 
can  allow  aliens,  even  enemies,  to  acquire  and  hold  such  es- 
tates in  each  State,  and  so  the  President  and  Senate  by  treaty. 
Congress  does  not  allow  an  alien  enemy  to  be  naturalized  in 
war ;  yet  a  State  may,  partially,  by  allowing  him  to  acquire 
and  hold  lands  here  \  then,  though  a  general  enemy  to  the 
United  States,  yet  he,  as  the  proprietor  of  such  lands  he  owns 
here,  on  the  new  principle,  is  not  an  enemy,  but  a  friend ; 
and,  as  such  friend,  has  a  right,  though  domiciled  in  the  ene- 
my's country,  in  safety,  to  carry  their  produce  about  the 
world  in  a  usual  way  for  a  market.  Is  there  not  some  mis- 
take in  the  report  of  this  case  ? 

An  eminent  lawyer  thinks  I  have  mistaken  the  opinion  of 
the  court  in  this  case,  and  observed,  that  "  Bentzon  was  a  neu- 
tral, and  as  such  by  his  neutral  domicil  could  be  entitled  to  a 
restitution  ;  but  a  new  principle  intervened,  which  shut  him 
out  from  restitution,  although  he  had  a  neutral  domicil ;  that 
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Ch.  224  principle  was,  that  the  property  claimed  was  enemy's  property, 
Art.  9.    because  it  was  the  produce  of  a  hostile  soil,  notwithstanding 

\^-v^/  the  owner's  usual  character  was  neutral.  But  if  Bentzon  bad 
been  a  British  subject,  then  his  personal  character  would  (if  he 
had  been  domiciled  in  England)  have  been  hostile,  and  bis  pro- 
perty would  have  been  condemnable,  as  the  property  of  an 
enemy,  independently  of  the  other  ground,  so  that  the  new 
principle  does  not  shield  the  property  of  a  person  having  a 
hostile  domicil,  from  condemnation,  merely  because  the  pro- 
perty comes  from  a  neutral  soil  or  plantation  ;  but  it  condemns 
it  if  the  personal  character  of  the  owner,  by  reason  his  domi- 
cil, be  hostile,  and  it  condemns  it  also  if  his  personal  character 
be  neutral.  It  never  acquits  the  property  where  the  domicil 
would  condemn  it ;  but  it  condemns  it  even  where  the  domicil 
is  neutral,  and  would  acquit  it.  In  this  respect  the  rule  operates 
one  way  only,  and  wants  reciprocity.  Therefore  the  case  put 
of  a  London  merchant,  owning  a  plantation  in  the  United 
States,  is  not  admitted  to  be  correct ;  for  the  property  would 
still  be  condemned  because  of  his  domicil  in  an  enemy's  coun- 
try. I  admit  the  Chief  Justice's  reasoning  would  seem  to 
reach  such  a  case,  but  I  know  it  never,  in  fact,  was  designed 
to  touch  it" 

This  distinction  is  the  English  distinction,  which  holds  that  a 
hostile  soil  owned  by  a  neutral,  impresses  on  him,  as  to  that 
soil,  a  hostile  character,  and  makes  bis  produce  of  it  con- 
demnable ;  but  a  neutral  or  friendly  soil  owned  by  an  enemy 
does  not  impress  on  him  a  neutral  or  friendly  character,  as  to 
that  soil,  and  so  does  not  exempt  his  produce  of  it  from  con- 
demnation. But  it  will  be  observed  the  Chief  Justice  did 
not  make  this  distinction,  if  the  case  be  correctly  reported ; 
but  he  expressly  puts  the  case  of  the  friendly  or  neutral  soil, 
as  cited  above,  as  impressing  its  character  on  the  owner  of  it, 
and  adds  the  case  put  of  the  London  merchant  in  principle,  in 
saying  that  Bentzon  "  was  incorporated  as  far  as  respected  bis 
plantation  in  Santa  Cruz  with  the  permanent  interest  of  Santa 
Cruz,  which  was  at  that  time  British  ;  and  though  as  a  Dane  he 
was  at  war  with  Great  Britain,  and  an  enemy,  yet  as  a  pro- 
prietor of  land  in  Santa  Cruz  be  was  no  enemy  :  he  could 
ship  his  property  to  Great  Britain  in  perfect  safety."  This  new 
and  unreciprocal  principle  evidently  originated  with  the  strongest 
on  the  ocean  wishing  to  multiply  the  causes  of  captures  and  con- 
demnations. This  principle  merits  much  attention,  especially 
when  extended  to  produce  after  permanently  separated  from 
the  soil.  Held  in  this  case,  a  vessel  liable  to  capture  as  ene- 
4  Wlieaton's  my's  property  as  having  his  license,  may  be  seized  after  she 
r.  loo,  The    rturn  s  (0  0De  Qf  our  ports,  and  be  condemned  as  prize  of 

case  ol  the  r    .   .  »•  t  i    r  j«  •  l  i_- 

Caledonia,     war  ;  the  same  if  a  vessel  «be  so  liable  for  trading  with  him> 
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2.  A  seizure  made  by  any  person  is  good,  if  recognized  by  Ch.  224. 
the  government  by  legal  process :  cases  otherwise  cited  p.  101 .    Art.  9. 
In  a  like  case  of  seizure  in  port  for  such  cause,  the  circum-  v-^-v-^/ 
stance  of  the  vessel's  having  been  in  an  enemy's  port  for  adju-  1  w!^aton'* 
dication,  and  allowed  to  pursue  her  voyage,  is  such  a  ground  chevel  «. 
of  presumption  of  a  license,  as  to  be  cause  of  condemnation  Lamb, 
if  not  explained  by  evidence. 

The  property  of  a  house  of  trade  established  in  an  enemy's  Frieodschaft 
country  is  seizable  as  prize,  wherever  may  be  the  domicil  of 
the  partners.  4  Wheaton'sR.  105. 

§12.  Case  of  a  British  license  in  a  vessel  bound  with  flour  swheaton's 
from  Alexandria  to  Cadiz  :  and  held  as  in  former  cases,  that  R-,I43»  Tbe 
sailing  under  the  enemy's  license  constitutes,  of  itself,  an  ille-    1  ne* 
gal  act,  and  is  cause  of  confiscation,  without  regard  to  the  ob- 
ject of  the  voyage,  or  to  the  port  of  destination  ;  that  it  is  an 
attempt  by  one  individual  of  a  belligerent  country  to  clothe 
himself  with  a  neutral  character,  by  the  license  of  the  other 
belligerent,  and  thus  to  separate  himself  from  the  common 
character  of  his  own  country.    See  s  11. 

§  13.  Error  to  the  Circuit  Court  of  the  District  of  Colum-  3  Wbeaioo'a 


bia.    Assumpsit  for  the  price  of  a  British  license,  sold  to  the  Pa^4n'^ia» 
deft.    Plea,  non  assumpsit.    Court  held,  that  the  use  of  a  ^cholwn ; 
license  or  pass  from  the  enemy,  by  a  citizen,  being  unlawful,  rather  contra 
one  citizen  had  no  right  to  purchase  of,  or  sell  to,  another,  ^ss* 
such  a  license  or  pass  to  be  used  on  board  of  an  American  Coolidge  ». 
vessel  The  several  cases  on  this  subject  briefly  brought  togeth-  inglee. 
er  in  a  note  7  to  12. 

§  14.  Looking  at  the  cases  of  the  Ariadne  and  Hiram,  and  Comment 
observing  that  merely  sailing  under  an  enemy's  license  is  cause  tc# 
of  confiscation  of  vessel  and  cargo,  we  look  back  to  the  Ma- 
ry's case,  sailing  under  such  license,  from  Ireland  to  the  United 
States  in  the  late  war  ;  and  we  are  led  to  inquire  what  there 
was  in  the  President's  proclamation  that,  in  the  least  degree, 
covered  or  pardoned  her  sin  in  sailing  under  this  license,  this 
enemy's  protection  ;  for,  if  forced  into  Ireland  to  repair,  by 
necessity,  she  could  not,  legally,  act  beyond  that  necessity ; 
and,  surely,  this  did  not  authorize  her  to  traffic  with  an  enemy 
for  this  license,  obtained  in  Ireland  in  open  war.  If  it  be 
said  she  was  in  a  lawful  voyage  as  to  the  United  States,  under 
the  proclamation,  and  needed  a  license  to  secure  her  from 
captures  by  the  enemy  ;  it  may  be  replied,  that  every  Ameri- 
can vessel  in  the  war,  in  a  legal  voyage  in  respect  to  the 
United  States,  had  need  of  such  security  to  save  her  from 
enemy's  seizure.  How  widely  different  the  principle  in 
the  Ariadne's  case,  and  that  in  Bentzon's  sugar  case  :  in  this, 
a  principle  adopted,  without  precedent,  affording,  in  its  nature, 
very  extensive  intercourse  and  trailic  among  enemies ;  in  the 
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Ch.  224.  Ariadne's  and  Hiram's  cases,  a  principle,  so  rigidly  strict,  as  to 
Art.  9.    make  it  confiscation  of  vessel  and  cargo,  even  to  sail  under  an 

v^*v^*>  enemy's  license,  without  regard  to  the  object  of  the  voyage 
or  to  the  port  of  destination,  that  is,  without  any  inquiry 
whether  she  meant  to  injure  her  own  country  or  favour 
the  enemy,  or  was  sailing  to  his  benefit  or  not.  There  was  a 
material  fact  in  these  license  cases,  not  noticed.  Our  govern- 
ment allowed  the  British  consul  to  remain  in  Boston  in  his 
official  business  in  the  war,  therefore  a  sort  of  neutral,  at 
least ;  and  it  appears  the  licenses  usually,  and  in  all  the  leading 
eases,  were  obtained  from  or  through  him.  Was  traffic  with  this 
consul,  in  fact,  trading  with  the  enemy  of  a  dangerous  kind  ? 
The  real  question  is,  ought  not,  in  each  case,  the  use  and  in- 
tention, the  object  and  purpose,  of  having  such  license,  to  be 
inquired  into?  There  was  no  doubt  in  the  Julia's  case,  the 
first  decided,  the  intention  and  use  were  clearly  criminaJ. 
She  was  indirectly  supplying  the  enemy.  So  was  the  Auro- 
ra's case.  Till  the  Ariadne's  case,  the  inquiry  was  made,  or 
the  object  and  intent  appeared  to  be  criminal ;  or,  as  in  the 
Hiram's  case,  the  inquiry  was  not  asked  for;  and  in  the  Ari- 
adne's case,  do  the  facts,  on  which  the  court  must  have  de- 
cided, justify  the  rule  laid  down  by  the  judge  who  declared 
its  opinion  ? 

In  all  these  cases,  it  must  be  observed  that,  where  a  vessel 
is  liable  to  capture  as  prize,  she  must  also  be  liable  to  forfeit- 
ure and  seizure,  for  breach  of  the  citizen's  allegiance  or  obli- 
gations to  his  own  country.  The  Mary,  when  captured,  was 
sailing  under  an  enemy's  license,  purchased  in  his  country, 
when  the  war  was  fully  known,  and  for  the  express  purpose  of 
protecting  her  and  ber  cargo  from  his  captures,  and  for  no  bad 
purpose,  unless  this  was  a  bad  one.  So  her  license  was  right 
on  the  principles  of  national  law  which  could  not  be  varied  or 
affected  by  the  President's  proclamation, 
iwbeaton  s  §15.  Appeal  from  the  Circuit  Court  in  Georgia.  This 
rch!SiJfh0  schooner  and  cargo  were  libelled  as  prize,  as  enemy's  proper- 
ty, or  as  citizen's  for  trading  with  the  enemy  ;  claimed  by  a 
neutral  Swede,  resident  in  the  Unked  States,  and  domiciled 
here,  so  owing  a  temporary  allegiance.  Proved  she  was  in 
fact  owned  by  American  citizens;  had  simulated  papers and 
condemned  for  trading  with  the  enemy  between  Savannah  and 
Jamaica,—- cleared,  however,  for  Carthagena.  Material  points 
decided  were,  that  American  citizens  "  are  equally  guilty  of 
trading  with  the  enemy,  whether  that  trade  were  carried  on 
between  a  British  port  and  the  United  States,  or  between  such 
port  and  any  foreign  nation."  2.  The  offence  of  so  trading 
*  was  complete  the  moment  the  Rugen  sailed  from  Savannah 
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with  an  intention  to  carry  her  cargo  to  Kingston  in  Jamaica,"  Ch.  224. 
so  liable  lo  forfeiture  and  seizure.  Art.  9. 

§  16.  The  George  had  been  trading  with  the  enemy  at  St.  \^\rs^J 
Johns,  in  English  goods,  and  cleared  for  tho  Havanna,  and  2  Whraton's 
near  Grand  Macnan  was,  collusively,  captured  by  the  American  R-  278»  287» 
privateer  Fly,  and  brought  in  and  libelled  as  prize.    The  Uni-  •  ' 

ted  States  interposed  a  claim  for  the  George,  and  adjudged 
to  them,  and  not  to  the  privateer,  on  the  ground  she  was  a 
party  in  the  collusive  capture  by  agreement.  The  case  turn- 
ed on  facts  only,  and  nothing  material  in  it  except  the  court, 
on  strong  and  connected  circumstances,  decided  the  George 
was  bound  to  some  port  in  the  United  States,  and  that  the 
Fly  captured  by  agreement,  against  much  positive  swearing 
unimpeached  by  other  witnesses. 

§  17.  The  Anna  Maria,  an  American  vessel,  bound  from  svywions 
Alexandria  to  St.  Bartholomews,  was  captu.ed  by  an  Ameri-  ThfAnua*5' 
can  privateer  near  that  island,  on  the  pretence  she  was  trading  Maria, 
with  the  enemy,  and  so  bound  to  St.  Thomas's,  in  British 
possession.  The  evidence  proved  she  was  in  a  legal  voyage, 
and  that  the  seizure  of  her  was  illegal.  The  owners  of  the 
Anna  Maria  filed  a  libel  in  the  District  Court  in  Maryland, 
for  damages  for  the  illegal  capture,  and  loss  of  her  after* 
wards  by  the  misconduct  of  the  captors.  Held,  1.  The 
ri^lit  of  search  is  a  belligerent  right  not  to  be  questioned : 
2.  But  must  be  conducted  with  as  much  regard  to  the  safety 
of  the  vessel  seized,  as  may  be  consistent  with  thorough  ex- 
amination, and  no  more  :  3.  Though,  however,  her  situation 
was  suspicious,  but  the  first  two  hours'  search  amply  proved 
a  fair  voyage,  and  again  searching  next  day  was  going  too 
far, — so  keeping  her  master  and  crew  in  irons  a  long  time • 
so  leaving  her  in  a  perilous  situation  a  long  time,  neither  com- 
pleting the  capture,  nor  restoring  her  &ic.  :  4.  These  pro- 
ceedings, after  a  search,  •*  converted  the  whole  transaction 
into  a  wanton  marine  trespass,"  without  excuse :  5.  Cause 
remanded  to  Circuit  Court,  with  direction  to  reverse  the  sen- 
tence of  the  District  Court,  and  to  direct  commissioners  to 
ascertain  the  amount  of  the  libellant's  damages ;  these  to 
consist  of  the  value  of  the  vessel,  and  the  prime  cost  of  the 
cargo,  with  all  charges,  and  premium  of  insurance  as  far  as 
paid. 

§18.  The  Eleanor  was  an  American  vessel  on  a  voyage  2  Wheaton'a 
from  Baltimore  to  Bourdeaux,  and  October  16,  1813,  in  the  Eleanor™' 
night,  fell  in  with  the  President  and  Congress  frigates.   Com-  8an° 
modore  Rodgers  commanded  the  first,  and  the  squadron,  and 
Captain  Smith  the  last.    The  Congress  seized  the  Eleanor, 
and  overhauled  her  by  a  lieutenant,  disguised  as  an  enemy, — 
the  President  not  then  in  sight.    She  was  lost.    Her  owners 
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Ch.  224.  libelled  for  damages  Rodgers  and  Smith,  on  the  ground  her 
loss  was  by  their  fault ; — whether  by  theirs  or  of  her  crew 
s^*v^^/  was  the  question.   Smith's  death  was,  pending  the  suit,  noted. 

The  evidence  proved  the  Eleanor  was  lost  by  the  misconduct 
of  her  crew ; — libel  dismissed.    Many  points  are  stated  as 
having  been  decided  in  this  case  very  important  to  those  con- 
cerned in  vessels  in  cases  of  capture  or  detention  :    1.  The 
commander  of  a  squadron  is  liable  for  the  trespasses  of  those 
under  his  command,  to  individuals,  "  in  case  of  positive  or 
permissive  orders,  or  in  case  of  actual  presence  and  co-opera- 
tion     2.  When  a  capture  is  actually  made,  by  his  assent, 
expressed  or  implied,  the  prize  master  is  viewed  as  bailee  of 
the  squadron  ;  that  is,  to  all  in  it  entitled  to  shares  in  prize 
money;  not  so  as  to  mere  trespasses,  and  no  conversion  to 
the  squadron's  use :  3.  His  case  differs  from  that  of  the 
commander  of  a  single  ship, — he  is  more  strictly  liable  for 
those  under  his  command  :  4.  Owners  of  privateers  are  lia- 
ble for  the  acts  of  those  employed  in  them,  because  they  do 
employ  them  :   5.  The  stratagem  practised  consisted  with  the 
rights  of  war :   6.  A  belligerent  may  detain  for  examination 
every  vessel  he  meets  with  on  the  ocean,  but  a  national  one, 
and  he  is  not  liable  for  any  loss  that  may  happen  in  a  reason- 
able exercise  of  this  right ; — is  damnum  absque  injuria  ;  "  the 
principal  right  necessarily  carries  with  it  also  all  the  means 
essential  to  its  exercise  :  7.  The  crew  of  a  vessel  are  actually 
bound  to  do  their  duty,  till  in  fact  made  prisoners,  and  to  obey 
the  officer  remaining  in  command  :   8.  It  is  not  an  unreason- 
able exercise  of  this  right,  to  take  the  master  and  second  mate 
of  the  captured  vessel  on  board  the  capturing  vessel  for  ex- 
amination :   9.  Whenever  an  officer  seizes  a  vessel  as  prize, 
he  is  bound  to  put  a  competent  officer  and  crew  on  board 
her  to  take  care  of  her,  exclusive  of  her  original  crew,  unless 
they  agree  to  assist :   10.  The  officers  and  crew  of  the  Elea- 
nor, during  her  search,  were  bound  to  obey  the  commander  of 
the  frigate,  as  the  search-officer  commands  during  the  search. 
3  wheaton's      $  19.  Seizure,— points ,  domicil,  &c. — Appeal  from  the  Cir- 
the  Friends-  cmt  Court  in  North  Carolina.    The  brig  Friendscbaft  was 
chaft,  Winn  seized  on  a  voyage  from  London  to  Lisbon,  by  an  American 
*nu  Cb227  Pr*vateer*  m  1814; — libelled,  and  sundry  claimants  of  her 
s.  58,  several'  cargo,  Winn  &.  al.    Winn's  affidavit  stated  be  had  been  at  his 
cases ;  and    fixed  place  of  residence  in  Lisbon,  when  the  capture  was 
i'26^3  — 6I*  made»  where  previously  he  had  resided  several  years,  and 
Wheatonon  where  he  remained  till  June  12,  1814,  when  he  left  Lisbon 
t  *dorn<ici|aS  for  Bourdeaux>  and  afterwards  arrived  in  London  on  mercan- 
101  tTisi.—  tile  business,  (was  a  native-born  Briton,)  "  was  still  a  domi- 
2Whcat.APr».  died  subject  of  Portugal,  intending  to  return  to  Lisbon,  where 
j?n7750^  78?  ^  commercial  establishment  is  maintained,  and  his  business 
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carried  on  by  his  clerks,  until  his  return."  These  facts  were  Ch.  224. 
verified  by  the  deposition  of  his  clerk  in  Lisbon.  Held,  he  Art.  9. 
was  a  neutral  Portuguese,  and  that  he  did  not  lose  his  domicil  s^-v-^/ 
in  Lisbon,  (a  point  urged,)  by  a  visit  to  his  native  country,  as 
above,  animo  revertendiy  and  so  leaving  bis  said  establishment ; 
of  course  his  property  could  not  be  seized  by  the  enemies  of 
his  native  country  :  2.  British  subjects,  resident  in  Portugal, 
lose  their  native  character,  and  acquire  that  of  Portugal,  where 
they  carry  on  trade,  though  there  entitled  to  great  privileges : 
3.  A  bill  of  lading,  consigning  goods  to  a  neutral,  but  not  ac- 
companied by  an  invoice  or  letter  of  advice,  is  not  sufficient 
evidence  to  prove  the  goods  his ;  but  sufficient  for  the  intro- 
duction of  further  proof:  4.  Informal  proceedings  in  the 
District  Court  amended  in  the  Circuit  Court:  5.  Further 
proof  admitted  by  the  Supreme  Court :  6.  Part  of  it  the 
affidavits  of  parties. 

§  20.  Seizure, — main  point  neutral  territory. — Appeal  3  Wheat.  R. 
from  the  Circuit  Court  in  Maryland.  The  British  vessel,  ^£h* 
Anne  and  cargo,  was  seized  by  an  American  privateer,  at 
anchor,  near  the  Spanish  port  of  St.  Domingo,  March  15, 
1815,  after  the  peace,  and  within  Spanish  marine  jurisdiction. 
Spanish  Consul  claimed  on  account  of  a  violation  of  the  neu- 
tral territory  of  Spain.  But  parties  admitted  witnesses  sub  mo- 
do.  After  the  peace  the  British  owner  claimed.  Held,  the 
capture  was  within  Spanish  neutral  territory  :  but  2.  The 
Spanish  Consul  could  not  claim  on  this  ground,  merely  as 
consul .  3.  The  seizure  was  legal  as  between  the  bellige- 
rents :  4  Spain  only  had  a  right  to  complain  of  this  territo- 
rial violation':  5.  As  the  captured  ship  commenced  hostilities, 
she  forfeited  her  neutral  protection ;  she  had  no  right  to 
use  force,  but  in  self-defence  :  6.  Had  the  captors  been 
guilty  of  gross  misconduct  or  fraud,  they  had  forfeited  their 
right  to  the  captured  vessel,  and  she  had  belonged  to  the 
United  States  :  7.  The  captors  are  witnesses  to  the  circum- 
stances of  the  capture,  joint,  collusive,  or  within  neutral  limits ; 
also  when  further  proof  is  ordered,  and  benefit  allowed  to 
both  parties  ;  8.  The  common  law  rule,  as  to  competency, 
does  not  apply  to  prize  proceedings :  9.  In  them  all  persons  fcce  ch.  227, 
are  competent,  merely  on  the  ground  of  interest,  subject  to  s* 69' 
all  exceptions  as  to  credibility. 

§21.  An  American  ship  captured  and  condemned  by  3Wheat.it. 
the  enemy,  re-captured  ; — claimed  by  her  former  American  78,  The  Star, 
owner  &ic. — Appeal  from  the  Circuit  Court  in  New  York. 
The  Star  so  captured,  and  regularly  condemned  in  a  British 
Prize  Court,  and  sold  to  British  subjects,  was  captured  by 
the  American  privateer  Surprize,  January  27,  1815,  passing 
from  India  to  London,  libelled  in  New  York,t  and  claimed. 
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Ch.224. 
Art.  9. 


S  Wheat.  R. 
409,  (he 
Atalaota. — 
9  Cranch, 
383. 


7  Cranch, 
285,  United 
States  v. 
Tyler. 


7  Cranch, 
fiOfi.— See 
Ch.  40,  a.  11, 


Main  question  was  on  the  construction  of  our  salvage  act  of 
March  3,  1800,  and  our  prize  act  of  June  26,  1812.  On 
the  former,  the  American  claimant  was  not  entitled, — but  was, 
paying  salvage,  on  the  latter.  Opposed,  because  the  Star 
had  been  condemned,  as  recognised  in  said  act  of  1800. 
Held,  first,  by  the  ancient  marine  law,  condemnation  extin- 
guished the  former  owner's  title, — so  is  the  law  of  nations, 
and  act  of  1800,  and  this  not  repealed  by  the  act  of  1812  : 
2.  British  salvage  acts  of  13  Geo.  11.  and  43  Geo.  HI.,  re- 
serve the  jus  postliminii  as  to  British  subjects  only,  and 
extend  not  to  neutral  property  :  3.  The  act  of  1812,  sect.  5, 
did  not  repeal  the  provisions  of  said  salvage  act  of  1800,  but 
merely  affirmed  the  pre-existing  law  :  4.  The  salvage  act  of 
1800,  adopts  the  rule  of  reciprocity  on  re-capture.  This 
principle  was  adopted  in  the  Adeline's  case,  9  Cranch,  2*4  ; 
French  property  was  captured  by  the  enemies  of  France,  and 
re-captured  by  American  friends, — no  restitution,  as  France 
would  deny  it.  The  claim  not  allowed.  Sundry  cases  in 
notes,  p.  93  to  101. 

§  22.  Neutral  goods  in  enemies'  armed  vessels  not  liable 
to  be  seized  or  captured  -—Appealed  from  the  Circuit  Court 
in  Georgia.  British  armed  vessel  with  French  goods  on 
board,  taken  in  1814,  on  ber  voyage  from  Bourdeaux  to  Pen- 
sacola,  by  an  American  sloop  of  war,  and  sent  into  Savannah. 
Goods  claimed  by  Fousset,  domiciled  at  Bourdeaux,  and  on 
further  proof  restored  finally,  upon  the  ground  that  this  French 
neutral  had  a  right  to  employ  an  armed  belligerent  carrier  to 
carry  his  goods,  as  well  as  an  unarmed  one.  Quare  if  not 
afterwards  condemned. 

§  23.  Seizure  on  the  act  of  February  18,  1793,  as  to  en- 
rolling Sic.  ships  &ic.  Ch.  187,  a.  7.  s.  17. ; — for  forfeiture 
in  the  slave-trade,  Ch.  18G,  a.  9,  s.  6,  United  States  v. 
Schooner  Sally. 

§  24.  The  deft,  was  indicted  for  having  put  goods  into  a 
carriage,  with  an  intention  to  carry  them  out  of  the  United 
States,  contrary  to  said  act  of  Congress  of  January  9,  1809, 
an  offence  punishable  by  a  fine,  four  times  the  value  of  the 
goods  ;  held,  that  it  was  not  necessary  for  the  jury  to  find  the 
value  of  the  goods ;— cause  remanded  to  the  Circuit  Court  in 
Vermont  to  render  judgment  on  the  verdict. 

§  25.  Mercantile  domicil  is  not  affected  by  the  kind  of 
trade.  As  where  a  Spanish  subject  came  to  the  United  States 
in  a  time  of  peace  between  Spain  and  Great  Britain,  ( 1 803) 
in  order  to  carry  on  trade  between  the  United  States  and  the 
Spanish  Colonies,  under  his  king's  license,  and  he  continued 
to  reside  here  and  carry  on  that  trade  after  a  war  took  place 
between  Spain  and  Great  Britain ;  held,  be  continued  to  be  an 
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American  merchant,  though  the  trade  could  be  carried  on  by  Ch.  224. 
a  Spanish  subject  only,  and  though  he  did  not  reside  to  trade  Art.  10. 
generally,  but  to  carry  on  that  special  trade  only.  v_^v~w 

§  26.   What  is  not  trading  with  an  enemy  within  the  3  Cranch, 
act  of  Congress  of  June  13,  1798,  non-intercourse  act  as       ^JjJJjJ  £ 
to  France,  forbidding  all  A  merican  vessels  to  sail  to  French  al.;  error  to 
ports,  also  to  trade  with  the  French.    In  1799,  a  vessel  the  c°w*  of 
belonging  to  citizens  of  the  United  States  bound  to  the  Ha-  New.  Vork 
vanna,  "  was  compelled,  being  in  distress,  to  put  into  Cape 
Francois,"  in  the  possession  of  F<  ance,  and  there  arrived 
January  5,  1799 ;  her  cargo  was  landed  to  repair  her,  French 
officer  there  seized  a  part,  and  permitted  her  master  &c.  to 
sell  the  rest.    Not  allowed  to  bring  away  the  part  not  seized, 
and  he  had  no  alternative,  but  to  leave  it  there,  or  to  sell  it, 
and  vest  the  proceeds  in  the  produce  of  tiie  island,  or  take 
bills ;  and  the  special  verdict  found  also  he  was  compelled  so 
to  sell  and  take  such  produce  in  payment.    Held  lawful,  and 
no  trading  with  the  French ; — underwriters  liable,  vessel  being 
captured.    Master's  conduct  not  voluntary,  but  the  effect  of 
compulsion. 

Abt.  10.  Seizures  of  armed  vessels  fitted  out  against  law,  3  Wheat.  R. 

§  1 .  Error  to  the  Court  for  the  Trial  of  Impeachments  and  JJJjtoot  «) 
Correction  of  Errors  of  the  State  of  New  York.  This  important  r.  Hovt. 
case,  the  report  of  which  fills  ninety  pages,  was  concisely  thus : 
June  5,  1794,  Congress  passed  the  act,  cited  a.  6,  s.  2,  ante, 
3d  sect,  of  the  act,  as  cited  there  against  this  offence.  And 
about  July  1,  1810,  Goold  Hoyt  at  New  York,  fitted  out  a 
ship  called  the  American  Eagle,  with  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  barrels  of  salted  provisions,  twenty  hogsheads  of  ship- 
bread  ;  and  it  was  suspected  he  was  fitting  the  same  for  the 
service  ef  Petion,  who  governed  a  part  of  the  island  of  St. 
Domingo,  to  be  used  by  him  bostilely  against  Christophe  who 
governed  the  other  part,  both  viewed  by  David  Gelston  and 
Peter  A.  Schenck,  original  defts.,  as  foreign  princes,  within  the 
meaning  of  the  said  act.  Information  of  this  being  given  to 
the. President  of  the  United  States,  be,  July  6,  1S10,  instruct- 
ed Gelston  and  Scbenck,  (collector  and  surveyor  of  that  port) 
to  seize,  take,  carry  away,  and  detain,  as  forfeited,  to  the 
United  States*  use,  said  ship  and  equipments;  and  July  10, 
they  seized,  took,  carried  away,  and  detained  them  accord- 
ingly ;  and  immediately  the  same  were  libelled  and  informed 
against  in  the  District  Court  in  New  York,  as  so  being  forfeit- 
ed ;  and  the  usual  notice  given  on  this  libel,  United  States  v. 
Ship  Eagle,  alleging  she  bad  been  fitted  out  and  armed,  and 
attempting  to  be  fitted  out  and  armed,  and  equipped  and  fur- 
nished, "  with  intent  to  be  employed  in  the  service  of  Petion 
against  Christophe,  and  in  the  service  of  that  part  of  the  island 
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Ch.  224.  of  St.  Domingo  which  was  under  the  government  of  Petion, 
Art,  10.    against  that  part  of  the  said  island  of  St.  Domingo  which  was 
^^VX*>  under  the  government  of  Cbistophe,  contrary  to  the  statute  in 
such  case  made  and  provided."    On  which  Hoyt  filed  his 
claim  for  the  same  ship  &c.,  denying  said  allegations  he. 
April  1811,  on  his  application  said  court  caused  the  same  to 
be  appraised  and  delivered  to  him  on  security  &tc., — was  ap- 
praised at  $35,000,  and  security  given  and  accepted,  trial 
had,  and  libel  dismissed,  and  decree  of  restoration  to  Hoyt, 
and  certificate  "  of  reasonable  cause  for  the  seizure  of  the 
said  vessel"  was  denied. 
Misi  Prius         Hoyt  then  brought  his  action  of  trespass  against  Gelston  and 
Court.         Schenck  for  said  ship,  appurtenances,  and  equipments,  (speci- 
fying them,)  and  inserted  five  counts :  1st  and  2d.  Common 
form  :  3.  Laid  a  conversion  :  4.  Stated  also  the  use  Hoyt 
meant  to  make  of  her,  and  a  conversion :  5.  Stated  also,  the 
defts.  held  possession  a  long  time  &c.  expenses  put  to  &c.  in 
attempting  to  obtain  restoration  &lc.,  ad  damnum  $200,000. 
First  plea,  not  guilty,  and  issue  joined.    Second  plea,  stating 
the  special  matter  and  seizure  under  the  president's  said  direc- 
tion in  bar  ;  but  instead  of  the  offence  in  the  libel  stated  the 
said  Hoyt  intended  the  ship  &c.  "  should  be  employed  in  the 
service  of  a  foreign  state,  to  wit,  of  that  part  of  the  island  of 
St.  Domingo  which  was  then  under  the  government  of  Petion, 
to  commit  hostilities  upon  the  subjects  of  another  foreign  state 
with  which  the  United  States  were  then  at  peace,  to  wit,  of 
that  part  of  the  island  of  St.  Domingo  which  was  then  under  the 
government  of  Christophe,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided."    Third  plea,  the  same  in 
substance,  but  varied  the  offence,  and  alleged  said  ship  &c. 
14  was  attempted  to  be  fitted  out  and  armed  ;"  that  said  bal- 
last, water,  provisions,  and  bread  were  procured  for  her  equip- 
ment, and  then  on  board  of  her  as  part  of  her  said  equip- 
ment, with  intent  the  same  ship  &ic.  "  should  be  employed  in 
the  service  of  some  foreign  state,  to  commit  hostilities  upon 
the  subjects  of  another  foreign  state  with  which  the  United 
States  were  then  at  peace,  contrary"  &c.  The  defts.  accord- 
ing to  a  statute  of  New  York,  subjoined  a  note  stating  their 
defence  under  the  general  issue  and  the  facts  they  meant  to 
give  in  evidence.  In  substance,  the  facts  in  the  second  and  third 
pleas  were, — attempted  to  be  fitted  out  and  armed,  and  was 
fitted  out  and  armed,  with  intent  said  &c.  "  should  be  employ- 
ed in  the  service  of  a  foreign  prince  or  state,  to  wit,  of  that 
part  of  the  island  of  St.  Domingo  which  was  then  under  the 
government  of  Petion,  to  cruise  and  commit  hostilities  upon 
the  subjects,  citizens,  and  property  of  another  foreign  prince 
or  state  with  which  the  United  States  were  then  at  peace,  to 
wit,  of  that  part  of  the  island  of  St.  Domingo  which  was  then 
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under  the  government  of  Christophe,  contrary  to  the  form  of  Ch.  224. 
the  statute  in  that  case  made  and  provided;" — also,  with   Art.  10. 
intent  &tc,  as  last  above,  but  omitting  the  names  of  the  island  i^y\; 
and  of  Petion  and  Christophe,  alleging  only  some  foreign 
prince  or  state,  and  instead  of  the  president's  directions  they 
stated  they  should  offer  to  prove  Gelston  was  collector  of  the 
port  &c,  and  Schenck  surveyor,  July  10,  1810,  and  before 
and  since,  and  as  such  did  seize,  take,  &c.  said  ship  &c.  ac- 
cording to  the  fbrm  of  the  statute  in  such  case  made  and  pro- 
vided, "  and  by  virtue  of  the  power  and  authority  vested  in 
them  by  the  constitution  and  law  of  the  United  States"  (dated 
March  il.  1813.)    Hoyt  demurred  generally  to  the  second 
and  third  pleas,  and  joinder,  and  on  them  judgment  for  Hoyt. 

Gelston  and  Schenck  filed  a  bill  of  exceptions,  which  dis- 
closes further  facts,  to  wit,  that  November  T.  18 1 5,  at  a  nisi 
prius  court  a  jury  was  impannelled  to  try  said  issue,  and  Hoyt 
gave  evidence  of  ownership,  possession,  &cc.  and  said  libel, 
proceedings,  and  decree  of  aquittal  and  restoration,  and  said 
denial  of  a  certificate ;  also,  evidence  said  ship  &c.  were  of 
the  value  of  $100,000,  and  of  said  seizure  :  that  Gelston  and 
Schenck  insisted  the  pit.  had  not  offered  sufficient  matter  to 
support  his  action,  and  prayed  said  justice  to  pronounce  such 
matters  insufficient  to  entitle  said  Hoyt  to  a  verdict  and  to 
nonsuit  him  :  and  said  justice  instructed  the  jury  that  they 
were  sufficient  to  entitle  him  to  a  verdict ;  and  Gelston  &c. 
excepted,  denying  said  decree  of  acquittal,  though  not  appeal- 
ed from  was  conclusive  :  that  Gelston  &c.  offered  to  prove 
in  mitigation  of  damages  said  ship  was  attempted  to  be  fitted 
out  &tc.,  and  was  fitted  out  &c.  as  above,  with  intent  &c.  as 
above,  as  to  St.  Domingo ; — also,  that  they  were  collector 
fcc.,  and  as  such  seized  &c.  (according  to  the  facts  in  said 
notice,)  that  they  insisted  these  matters  ought  to  be  in  evi- 
dence in  justification  &tc.  or  in  mitigation  of  damages, — Hoyt 
objected, — as  he  admitted  the  said  Gelston  &c.  had  not  been 
influenced  by  any  malicious  motives  in  the  seizure  &c. ;  that 
said  justice  refused  to  admit  all  such  matter  in  justification  or 
mitigation  &c.,  as  Hoyt's  admission  precluded  him  from  any 
smart  money  or  more  than  the  actual  damages,  so  left  the 
cause  to  the  jury,  and  the  jury  found  damages  $107,369  43  ; 
said  Geldston  &c.  excepted  &tc.  And  said  judge  put  his  seal 
to  said  bill  of  exceptions,  November  15,  1815.  This  was  car- 
ried to  the  Supreme  Court  of  New  York,  and  the  exceptions 
disallowed  by  that  court ;  cause  was  then  carried  to  said 
Court  of  Error  of  the  State,  which  affirmed  the  judgment  of 
said  Supreme  Court,  January  1816,  in  Hoyt's  favour,  and  re- 
mitted the  cause  to  it  to  execute  the  judgment.  After  this 
came  the  writ  of  error  of  the  Supreme  Court  of  the  United 
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Ch.  224.  States  to  said  State  court  of  errors,  which  returned  the  said 
Art,  10.  remanding  in  answer,  and  stated  the  whole  record  was  in  the 
«^v-w  Supreme  Court  of  the  State.  Gelston  and  Schenck  then  ap- 
plied to  that  court  to  stay  proceedings  till  application  could  be 
made  to  the  Supreme  Court  of  the  United  States,  as  to  said 
writ  of  error.  To  avoid  this  delay,  Hoyt  agreed  that  (he  an- 
nexed papers  were  a  true  copy  of  the  record  and  bill  of 
exceptions  so  remitted,  and  that  said  copy  should  be  con- 
sidered by  the  Supreme  Court  of  the  United 'States  as  a  true 
copy  of  be.,  and  should  have  the  same  effect  as  if  annexed  to 
said  writ  of  error,  to  be  transmitted  by  the  clerk  of  said  State 
court  to  the  clerk  of  the  Supreme  Court  of  the  United  States 
by  him  to  be  annexed  to  said  writ  of  error  he. ;  said  State 
court  consented. 

This  case  it  will  be  observed,  like  Cabot  v.  Bingham,  em- 
braced many  matters  very  important  in  beginning  to  practice, 
as  it  were,  on  the  principles  of  our  young  judicial  system. 

The  points  decided  in  this  case  by  the  Supreme  Court  of 
the  United  States  were:  1.  That  by  the  judiciary  act  of 
Sept.  24,  1789,  sect.  25,  this  writ  of  error  might  be  directed 
to  any  State  court  in  which  the  record  and  judgment  in  the 
case  might  be  found  :  2.  That  at  common  law  any  one  at  his 
peril  may  seize  for  the  forfeiture  to  the  government;  that  the 
revenue  officers  may  seize  as  art.  2,  s.  1,  above,  and  as  by 
act  of  Congress  of  Feb.  18,  1793,  sect.  27  :  3.  The  forfeiture 
attaches  in  rem  the  instant  the  offence  is  committed  :  4.  That 
said  decree  of  acquittal  was  conclusive  where  not  appealed 
from  :  5.  That  the  Federal  courts  have  exclusive  jurisdic- 
tional! cases  of  forfeitures  under  the  laws  of  the  United  States, 
as  well  in  cases  of  acquittal  as  of  condemnation  :  6.  But  their 
final  decision  must  be  made  tn  rem,  as  was  done  in  this  case, 
before  an  action  at  common  law  can  be  brought  in  the  State 
court  for  the  seizure  :  7.  This  action  at  common  law  for  dam- 
ages for  the  tort  in  seizing  can  be  brought  only  in  the  State 
, courts  ;  but  they  cannot  try  the  question  of  forfeiture  :  8.  If 
this  action  at  common  law  be  brought  after  a  condemnation, 
or  after  acquittal,  with  a  certificate  of  reasonable  cause  of 
seizure  given  by  the  Federal  court,  the  decree  or  certificate 
may  be  pleaded  in  bar :  9.  This  State  action  is  abatable  if 
brought  pending  the  Federal  suit  in  rem :  10.  If  the  Federal 
court  acquit  and  refuse  such  certificate,  the  seizure  is  conclu- 
sively established  to  be  tortious,  and  the  question  of  forfeiture 
absolutely  settled  :  11  As  our  Federal  courts  have  peculiar 
and  exclusive  jurisdiction,  their  decisions  are  conclusive  and 
binding  on  every  other  court  where  the  same  subject  matter 
comes  directly  or  incidentaly  in  question  :  12.  If  the  matter  be 
finally  decided  by  the  Federal  courts,  so  within  their  jurisdic- 
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tioo,  it  is  immaterial  whether  tbey  condemn  or  acquit ;  this  Ch.  224. 
matter  is  to  all  intents  res  adjudicatai  13.  The  plea  need  Art.  11. 
answer  only  the  gist  of  the  action  :  14.  Gelston  &c.  should  \^y^^ 
have  also  pleaded  that  the  ship  and  equipments  were  forfeited 
to  the  United  States  for  the  cause  aforesaid  &c.  ;  this  mate- 
rial matter  must  be  expressly  and  directly  averred  :  15.  Sect. 
7  of  said  act  of  1794,  did  not  authorize  the  president  to  order 
private  persons  to  seize,  but  only  to  call  out  a  military  force 
to  enforce  the  seizure  :  16.  This  section  only  applies  to  cases 
in  which  a  seizure  cannot  be  made,  or  a  detention  preserved, 
by  the  ordinary  civil  authority,  and  so  deemed  by  him  :  17. 
As  to  new  States  formed  in  revolutions  it  is  the  exclusive  right 
of  the  government,  not  judiciary,  to  acknowledge  and  recog* 
Dise  them  ;  till  this  is  done  by  our  government,  or  by  that 
under  which  the  new  State  previously  was,  our  judicial  courts 
must  observe  the  ancient  order  of  things  and  conform  thereto : 
18.  Said  Petion  and  Christophe  not  foreign  princes  or  slates 
within  the  meaning  of  the  said  act  of  1794  :  19.  But  the  plea 
justifying  under  this  act  need  not  state  the  particular  prince  or 
state  by  name,  against  whom  or  which  the  ship  of  war  intend* 
ed  to  cruise  :  20.  The  act  of  Congress  of  February  18,  1793, 
sect.  27,  authorizes  officers  of  the  revenue  to  seize  any  ship 
or  goods  for  any  breach  of  the  laws  of  the  United  States. 

§  2.  This  power  to  issue  a  writ  of  error  to  the  highest  3  Wheat.  K. 
court  in  a  State,  respeets  only  a  final  judgment  of  such  court,  Morton 
and  awarding  a  venire  facia*  de  novo  is  not  a  final  judgment.  P  oore* 

Art.  11.  Several  cases. 

§  1.  Municipal  forfeiture  yields  to  the  right  of  capture,  g  cranch, 
Hence,  where  this  right  exists  there  can  be  no  seizure  for  3*e,  The 
such  forfeiture.    Appeal  from  the  Circuit  Court  in  Mass  a-  Sal,y- 
cbusetts.  The  brig  Sally  was  engaged  in  illicit  trade  with  the 
enemy  at  St.  Andrews,  in  New- Brunswick,  in  July  1812,  and 
was  captured  by  an  American  privateer.    She  also  had  vio- 
lated the  non-intercourse  act,  was  libelled  by  the  captors  as 
prize  of  war,  and  the  United  States  claimed  her  also,  as  for 
a  forfeiture  under  the  said  non-intercourse  act,  under  which 
act  she  was  in  fact  forfeited  ;  but  adjudged  to  the  captors,  on 
the  ground  above  stated  ;  and  held,  such  forfeiture  is  absorbed 
in  the  more  general  operation  of  the  law  of  war.    The  prize 
act  of  June  26,  1812,  operates  as  a  grant  from  the  United 
States  to  the  captors  of  all  property,  rightfully  captured  by 
commissioned  privateers  as  prize  of  war. 

§  2.  How  a  forfeiture  affects  ttn  innocent  purchaser.    Ap-  8  cnncb 
peal  from  the  Crcuit  Court,  in  Maryland,  restoring  coffee  398,  United 
seized  and  libelled  for  violating  said  non  intercourse  act  of  j^a*c*  J  ii}9° 
March  I,  1809.    Held,  the  forfeiture  for  this  violation  took ■  fJJJ*  °  C°" 
place  the  moment  the  offence  was  committed,  and  avoided  a 
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subsequent  sale  to  an  innocent  purchaser,  though  there  may- 
have  been  a  regular  permit  for  landing  the  goods,  and  though 
the  duties  may  have  been  paid.  Different  if  the  government 
have  an  election.   13  Mass.  R.  182. 

§3.  Like  principle  settled  on  appeal  from  the  Circuit 
Court  in  Massachusetts.  Held,  a  forfeiture  under  sec.  3  of 
said  act  of  June  28,  1800,  will  overreach  a  bona  fide  sale  to 
a  purchaser  for  valuable  consideration,  and  without  notice  of 
the  offence.  Her  offence  was  in  not  giving  the  bond  the  sec- 
tion required.  She  returned  to  the  United  States,  and  before 
seizure,  was  sold  as  above.  On  this  ground  the  District 
Court  restored  her  ;  and  the  decree  of  this  court  was  affirmed 
in  the  Circuit  Court ;  but  the  decree  was  reversed  in  the  Su- 
preme Court,  and  the  Mars  adjudged  forfeited  to  the  United 
States. 

§  4.  In  the  case  of  the  United  States  v.  I960  bags  of  cof- 
fee, Judge  Story,  after  a  full  examination  of  the  case  &tc., 
said,  on  the  whole  I  have  come  to  the  result,  "that  a  forfeiture 
attached  to  a  thing  conveys  no  property  to  the  government 
in  the  thing,  until  seizure  made,  or  suit  commenced  ;"  "  that 
previous  to  that  time,  the  owner  has  the  exclusive  right  of 
possession  and  property,  though  the  government  may  be  con- 
sidered as  having  an  inchoate  title  or  possibility  ;  that  against 
the  offender  or  his  representatives,  upon  seizure  or  suit,  the 
title,  by  operation  of  law,  relates  back  to  the  time  of  the 
offence,  so  as  to  avoid  all  mesne  acts ;  but  as  to  a  bona  fide 
purchaser  for  valuable  consideration  and  without  notice  of  the 
offence,  the  doctrine  of  relation  does  not  apply  so  as  to  divest 
his  legitimate  title."  On  the  whole,  this  appears  to  be  the 
true  ground,  and  the  best  supported  by  the  authorities,  by  the 
reason,  and  certainly  by  the  equity  of  the  cases.  See  13 
Mass.  Rep.  182.  Not  forfeited  till  seized  in  case  of  an  elec- 
tion. 

§  5.  A  foreign  condemnation  conclusive  of  American  neu- 
tral property,  though  founded  on  the  unjust  French  Milan 
edict.  As  where  an  American  vessel  and  cargo  of  Williams 
was  captured  at  sea,  Aug.  20,  1809,  by  a  French  privateer, 
and  carried  to  St.  Martins,  a  Dutch  island,  and  there  sold  by 
the  governor's  order  on  the  captor's  request,  and  part  of  the 
cargo  purchased  and  sent  to  Armroyd  U  Co.  in  Philadelphia, 
after  the  sale ;  vessel  and  cargo  were  condemned  by  a  French 
prize  court,  sitting  in  Guadaloupe,  professedly  for  a  violation 
of  the  Milan  decree,  in  trading  to  a  dependence  of  England  ; — 
she  had  been  to  Martinico,  possessed  by  her.  The  original 
American  owners  claimed  the  goods,  on  the  ground  the  condem- 
nation was  void,  because  on  a  French  edict,  made  in  violation  of 
the  law  of  nations ;  and  so  held  by  Congress.    But  our  court 
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held,  1.  That  this  condemnation  was  conclusive,  proceeding  Ch.  224. 
in  rem,  as  to  the  thing  itself,  and  changed  the  property  :  2.  Art.  11. 
No  court  of  co-ordinate  jurisdiction  can  examine  that  sen-  V^y-^ 
tence ;  so  the  question  as  to  its  conformity  to  general  and 
municipal  law  can  never  arises :  3.  By  the  St.  Martins  sale, 
before  condemnation,  said  prize  court  had  not  lost  its  posses- 
sion of  the  thing,  as  the  sale  was  friendly  and  not  adverse  to 
the  captors,  and  the  possessors  held  it  under  them :  4.  The 
capture  being  made  for  the  government,  the  condemnation 
related  back  to  the  capture  or  seizure  :  5.  As  an  errone- 
ous judgment  binds  the  property  on  which  it  acts,  so  this  de- 
cree ;  and  advantage  of  the  defect  "  can  be  taken  only  in  a 
court  which  is  capable  of  correcting  it :"  6.  But  Congress 
(as  it  it  might  have  done)  had  not  declared  this  foreign  decree 
void  ;  our  executive  had  also  held  the  Milan  edict  a  viola- 
tion of  the  law  of  nations  :  7.  Said  French  prize  court  had 
jurisdiction. 

§6.  Rule  of  damages  for  illegal  seizure  by  privateers  of  3  Wheaton's 
a  neutral  vessel  and  cargo. — Libel  in  the  District  Court  of  New-  J*m^|eTh6 
York  for  a  maritime  trespass,  stated  that  the  Amiable  Nancy  Nancy  * 
and  her  cargo  belonged  to  the  libellant,  Peter  Joseph  Mi- 
rault,  of  Port-au-Prince  in  Hayti,  and  she  sailed  thence  Oct. 
1814  to  Bermuda,  and  going  to  that  place  was  obliged,  by 
stress  of  weather,  to  bear  away  for  Antigua  to  refit,  and  again 
to  proceed  on  her  said  voyage,  and,  when  sailing  to  Antigua, 
was  seized  by  the  armed  boat  of  the  American  privateer 
•Scourge,  owned  by  the  defts.  and  plundered  of  her  papers  &tc. 
and  the  libellants  of  sundry  articles  named,  without  cause, — 
and  other  facts.  Defts.  in  their  answer  admitted  they  owned 
the  Scourge,  that  her  boat  boarded  this  neutral  schooner,  sup- 
posing she  was  an  enemy,  *'  and  that  some  improper  acts  were 
committed  by  some  of  the  crew but  denied  their  responsi- 
bility therefor  ;  the  boat's  crew  plundered,  not  restrained  or 
forbidden  by  their  officers,  though  they  saw  it,  &c.  Held,  1 . 
To  be  a  case  of  gross  and  wanton  outrage,  without  excuse  : 
2.  That  the  District  Court  had  jurisdiction  of  this  suit  "  by 
virtue  of  its  general  admiralty  and  maritime  jurisdiction,"  in- 
dependent of  the  prize  act  of  June,  1812  :  3.  Actual  wrong- 
doers in  such  a  case  are  liable  for  exemplary  damages  ;  but 
such  owners  only  for  the  actual  loss  sustained,  assessed  in  this 
case  at  $2879,64  :  4.  Not  liable  for  an  injury  to  the  cargo 
Dot  occasioned  by  said  acts :  5.  Nor  for  the  loss  of  probable 
profits  to  be  gained.  Decree  of  the  Circuit  Court  reformed 
according;  to  the  principles  above  stated. 

§  7.  Vessel  forfeited  and  seized  for  violating  the  act  of  3  Beaton's 
Congress  of  Dec.  31,  1792,  sec.  27  he.  for  registering  and  R.  601,  The 
recording  ships  and  vessels.     Said  section  is  ia  these  N«Plune- 
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Ch.  224.  words,  "  that  if  any  certificate  of  registry  or  record  shall  be, 
Art.  11.  fraud  ulenty  or  knowingly,  used  for  any  ship  or  vessel,  not 
V^V"N»/  then  actually  entitled  to  the  benefit  thereof,  according  to  the 
true  intent  of  this  act,  such  ship  or  vessel  shall  be  forfeited 
to  the  United  States,  with  her  tackle,  apparel,  and  furniture." 
Held,  this  provision  applies,  as  well  to  vessels  which  have  not 
been  previously  registered,  as  to  those  whose  registers  have 
been  previously  granted.  Where  a  sea  letter  is  equivalent  to 
a  register,  8  Johns.  R.  307,  321,  to  prove  American  pro- 
perty. 

lWheaton's      §8.  A  prize  captured  and  recaptured,  and  again  recap- 
126,        tured,  belongs  to  the  last  captors ;  and  the  possession  which 
is  gained  by  capture  is  completely  lost  by  recapture, 
l  Wh  ato  •  '^',e  ru^e  °^  kc.  so  called  from  being  then  first 

R.  Appendix,  adopted  by  the  English,  in  a  war  between  them  and  the 
|W«  French,  who,  on  account  of  their  inferiority  at  sea,  could  not 

well  carry  on,  in  their  own  ships,  their  commerce  and  naviga- 
tion, between  France  and  her  colonies  in  the  West  Indies  &tc. 
and  to  avoid  captures  by  the  English,  gave  special  passes  or 
licenses  to  Dutch  vessels  to  carry  on  the  navigation  and  com- 
merce, but  to  the  Dutch  exclusively.  The  English  captured 
the  Dutch  vessels  so  employed,  on  the  principle  they  were 
incorporated  into  the  French  system,  and  to  be  treated  and 
seized  as  transports,  employed  by  France, — by  her  enemies  in 
*  the  war.  And  the  United  States,  then  English  colonies,  of 
course  adopted  this  rule  or  principle,  and  also  seized,  by 
their  privateers,  such  Dutch  vessels.  Of  the  commmerce  and 
navigation,  France  always  had  retained  a  monopoly  in  time 
of  peace,  and  whenever  she  could  manage  it  with  safety,  in 
French  vessels.  These  Dutch  vessels  were  clearly  indentified 
and  used  in  furtherance  of  the  interests,  views,  and  purposes  of 
France,  though  they  traded  on  their  own  account,  but  by  their  li- 
censes exempted  from  seizures  by  French  cruisers  for  sailing 
and  trading  contrary  to  the  navigation  laws  of  France.  On  the 
same  ground  of  adoption,  not  only  neutral  transports,  employ- 
ed by  an  enemy  to  carry  troops  &c.,  but  to  carry  despatt  hes, 
are  viewed  as  liable  to  seizure,  as  are  neutral  vessels  which 
resist  search,  break  blockades,  and  carry  to  enemies  contra- 
bands of  war.  In  all  these  cases  the  property  is  considered, 
pro  hac  vice,  as  enemy's  property,  and  "  so  completely  identified 
with  his  interests  as  to  acquire  a  hostile  character."  This  rule 
of  1756  lay  dormant  through  the  war  of  the  American  revolu- 
tion ;  but  was  revived  in  the  war  of  the  French  revolution  ; 
or  rather  a  much  broader  ground  of  capture  was  adopted  by 
the  English.  On  this  ground  they  interdicted  the  neutrals, 
during  war,  "  all  trade  not  open  to  them  in  time  of  peace," 
though  they  used  no  licenses  or  passports  of  protection,  and' 
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though  such  trade  had  been  usually  open  to  them  in  war,  and  Ch.  224. 
without  objection.  It  was  this  broader  ground  the  United  Art.  11. 
States  objected  to,  and  a  still  broader  ground  also,  which  did 
not  allow  them  to  bring  the  produce  of  a  French  colony  from 
it  to  the  United  States,  and  carrying  it  to  France,  without  ac- 
tually landing  it  and  paying  the  duties  on  it  in  the  United 
States,  as  in  the  case  of  the  Essex  in  1805,  or  about  that 
time.  This  more  extended  rule  also  interdicted  to  neutrals 
all  traffic  on  the  coasts  of  an  enemy.  After  these  licenses  to 
Dutch  ships,  so  employed,  were,  in  the  war  of  1756,  discon- 
tinued, the  English  continued  to  capture  them,  on  the  presump- 
tion adopted  and  naturalized  by  France,  as  by  her  standing 
laws  none  but  French  vessels  could  be  employed  in  such  colo- 
nial trade.  See  pages  514  to  521  very  valuable  extracts  on 
this  subject  from  the  memorial  to  Congress  from  the  mer- 
chants of  Baltimore  fac.  in  1306,  by  which  it  clearly  appears, 
that  in  the  war  of  1744,  and  in  the  American  war,  Great  Brit- 
ain assumed  no  such  right  of  capture  as  even  that  claimed 
under  the  rule  of  1756. 

$10  In  this  case  of  the  Copenhagen  the  captors  claimed  copenha- 
condemnation:  1.  on  the  rule  of  1756,  "because  it  is  allow-  pn'scase,  1 
ed  that  the  ship  was  destined,  with  her  cargo,  to  the  island  of  J^tc"!  R 
Guadaloupe  and  no  other  place :"  2.  On  the  rule  the  English  d.  1782. 
relied  on  in  the  war  of  the  French  revolution,  "  because  it  is 
contrary  to  the  established  rule  of  general  law  to  admit  any 
neutral  ship  to  go  to,  and  trade  at,  a  port  belonging  to  a  colo- 
ny of  the  enemy,  to  which  such  neutral  ship  could  not  have 
freely  traded  in  time  of  peace."    This  and  other  neutral 
ships  were  captured  by  the  English  in  the  year  1780  and  con- 
demned at  St.  Kitts,  but  Jan.  22,  1 782,  were  restored  to  the 
neutral  owners  by  the  lords  of  appeals  in  England. 

§11.  This  was  a  Danish  ship  called  the  Vervagting,  laden  1  Wheat.  It 
with  a  cargo  of  dry  goods  and  provisions  in  the  American  war,  ffi^^JJ?* 
and  she  was  bound  on  a  voyage  from  Marseilles  to  Martinico  decided  a.' 
and  Cape  Franqois,  where  she  was  to  take  in  a  cargo  for  Eu-  D; p*5  kc- 
rope  of  West  India  produce  : — were  captured.  The  ship  was  en,°* 
not  proceeded  against.    The  cargo  was  finally  condemned 
as  enemy's  property,  (as  in  fact. it  was,)  and  freight  was  allow- 
ed generally  by  the  said  lords  of  appeals.    This  was  a  strong 
and  decided  case,  a  direct  voyage  between  France  and  her 
colonies  made  by  neutrals  in  the  American  war,  and  the  de- 
cision in  the  highest  English  court  of  prize  completely  legaliz- 
ed the  voyage.    Many  like  cases  were  so  decided.  To 
explain  away  these  decisions,  the  English  said  that  France, 
early  in  the  American  war,  declared  she  opened  her  colonial 
trade  permanently  to  neutrals  ;  but  she  in  fact  restored  it  to 
its  former  state  near  two  years  before  these  decisions  were 
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Ch.  224.  made.    But  it  is  well  doubted  if  France  ever  made  such  a 
Art.  11.   declaration.    See  cases  at  common  law  on  this  subject; 
s^-v-^  Berens  v.  Rucker,  1  W.  BI.  313 ;  ciled  Ch.  40,  a.  9,  s.  8; 

Brymer  v.  Atkins,  1  H.  Bl.  191.  Several  other  such  and 
admiralty  cases  cited,  1  Wheaton's  R.  527  to  535. 
3  Wheat.  R.  12.  Transfer  of  enemy's  ships  during  war  to  neutrals  is 
Appemti «The  generally  legal,  though  often  suspicious.  But  a  fair  purchase 
must  be  clearly  proved  by  the  evidence  usually  to  be  expected 
in  the  case.  The  sale  is  held  collusive  if  the  ship  after  it  be 
used  habitually  in  the  enemy's  trade,  or  by  an  enemy.  This 
neutral  right  of  purchase  extends  only  to  merchant  ships  of 
enemies,  not  to  his  ships  of  war.  So  the  sale  must  be  abso- 
lute and  not  conditional.  Cites  I  Rob.  133,  137  ;  4  Rob.  31, 
100  ;  6  Rob.  71,  396.  Nor  can  enemy's  goods  or  cargo 
pass  to  a  neutral  in  transitu.  1  Rob.  107,  114.  Nor  if  there 
be  imminent  danger  of  war ;  and  property  is  still  in  transitu, 
if  ultimately  destined  10  an  enemy,  though  carried  to  a  neu- 
tral port,  and  the  ship  is  there  changed.  4  Rob.  207. 

§  1 3.  The  owner's  property  how  seized,  or  not,  while  in 
the  care  of  others.    This  matter  is  noticed  here  merely  to 
state  a  principle,  the  result  of  all  the  cases  of  the  kind  ;  for  it 
will  be  observed,  that  in  many  of  the  cases  before  stated,  the 
property  was  seized,  when  not  in  the  immediate  possession  or 
care  of  the  owner  of  it.  but  when  in  the  immediate  care  and 
keeping  of  others,  as  of  his  ship-master,  his  agent  abroad,  tec. 
whether  seized  at  sea  or  elsewhere.    The  principle  is  this  : — 
the  owner's  property  is  seized  for  some  offence  of  his  in  vio- 
lating some  law  and  as  a  punishment ;  yet  one  can  be  punish- 
ed criminaliter  but  for  his  own  offence.    The  case  then  must 
bring  the  offence  to  the  owner  himself  to  justify  the  punish- 
ment, the  seizure  and  condemnation.    When  the  acts  that 
justify  the  seizure  are  done  at  a  distance  from  him,  he  cannot 
on  account  of  them  have  his  ship  or  cargo  &c.  rightfully 
seized,  but  on  the  ground  of  his  assent  to  those  acts  expressed 
or  implied.    In  several  cases  the  law  ever  implies  it,  as  of 
blockades  and  contrabands,  but  unjustly  sometimes.  The 
general  principle  is,  that  the  principal  is  answerable  for  his 
agent's  acts  even  in  cases  of  seizures,  but  on  the  ground  stated 
not  only  civiliier  but  penally,  to  the  amount  of  the  property 
entrusted  to  him.    This  principle  is  certainly  a  severe  one 
when  applied  to  the  owner,  in  fact  innocent,  and  where  the 
agent's  acts  are  to  every  intent  his  own.    So  is  the  moral 
sense  of  mankind.    This  severity  is  but  little  mitigated  by  the 
remedy  the  law  gives  the  owner  whose  property  is  seized, 
against  his  agent  unauthorized  causing  the  seizure,  as  the 
remedy  is  often  a  name  only.    Hence,  the  modern  sense  of 
mankind  limits  the  seizure  as  much  as  can  well  be  done. 
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Therefore,  if  clearly  proved  the  roaster  puts  unlawful  goods  on  Ch.  224# 
board,  and  that  the  owner  of  the  ship  is  wholly  ignorant  of  Art.  12. 
the  fact,  she  is  not  to  be  seized.    So  if  A  own  the  ship  and  v^"v^^ 
B  the  cargo,  the  acts  of  A's  master  do  not  generally  bind  B  ; 
and  if  such  as  to  subject  her  to  seizure,  they  do  not  B's  cargo, 
where  such  acts  are  unknown  to  him,  and  the  master  is 
not  his  agent.    In  some  of  these  cases  of  seizures  even  as 
prize,  the  common  law  principle  is  applied,  and  the  master's 
act  binds  not  the  owner  of  the  ship,  unless  the  act  be  within 
the  limits  of  the  master's  authority,  or  some  statute  subjects 
her  to  seizure  expressly.    One  instance  among  several — I 
place  my  master  in  my  merchant  ship,  and  without  any  com- 
mission he  makes  a  capture,  he  alone  is  liable. 

There  is  an  important  distinction  as  to  the  presumption 
against  the  owner  of  ship  or  cargo,  viz.  he  is  presumed  to 
know  (and  no  evidence  can  be  to  the  contrary)  every  fact  that 
exists  when  the  voyage  commences,  as  an  enemy's  license, 
simulated  papers,  and  other  causes  of  seizure ;  but  not  a  fact 
taking  place  after  the  ship  has  sailed,  and  on  the  ocean  ;  as 
in  this  case  the  fact  itself  will  prove  his  ignorance,  and  there 
is  no  danger  of  fraud  in  proving  it,  as  in  the  said  case  of  an 
uncommissioned  capture  ;  but  otherwise,  had  the  master  sailed 
with  a  commission  to  capture.  This  distinction,  on  the  whole 
just,  will  be  found  to  exist  in  scores  of  case.  These  principles 
affecting  owners  and  masters  of  vessels,  principals  and  agents, 
in  relation  to  seizures,  apply  to  cases  extremely  numerous,  and 
the  laws  and  statutes  and  judicial  decisions  in  them  are  almost 
without  number,  and  can  be  here  referred  to  but  generally. 
Many  of  them  will  be  found  in  the  cases  before  stated  in  this 
chapter : — many  in  cases  of  insurance  in  Ch.  40  : — many  in 
cases  of  captures  : — many  in  cases  of  estates  by  forfeiture, 
Ch.  136: — several  in  cases  of  penalties,  Ch.  148: — a  large 
number  in  the  Reports  of  Dallas,  Cranch,  and  Wheaton ; 
also,  in  Robinson's  Reports  ;  so  in  Lee  and  Wheaton  on  Cap- 
tures, aud  in  many  other  books,  both  English  and  American. 

Art.  12.  General  rules  of  proceeding  in  cases  of  seizures.  As  to  prise 
So  very  numerous  have  the  reported  cases  become  in  the  ^"mtoiUy 
English  and  our  books  on  this  subject,  that  only  a  sum-  Jurisdiction, 
mary  sketch  of  them  can  be  made  in  this  article ;  nor  will  it  ^h9  l8^/'  6 
be  useful  to  add  much  to  what  is  already  done  in  prior  chap-  capt„rM, 
ters.    The  attentive  reader  will  see  many  rules  of  proceeding  Wheaton  on 
or  practice  included  in  cases  of  seizures  and  captures  stated  Jo0^!!'" 
in  various  chapters,  especially  in  Ch.  227,  s.  1  to  76,  in  which  Letter  &c  to 
the  grounds  and  principles  whereon  enemy's  property  has  been  J!r.^8y  frora 
seized  are  stated  ;  also  in  Ch.  166,  a.  5  to  9,  (admiralty  ^  0011 
jurisdiction  ;)  and  in  this  chapter  also,  in  which  the  grounds 
are  stated  in  which  property  not  enemy's  has  been  seized  as 
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forfeited,  fn  these  cases  stated  there  may  be  found  various 
rules  pf  practice  and  proceedings.  These  rules  will  be  attend- 
ed to  in  their  natural  order,  briefly  stated,  and  the  cases  to 
support  and  illustrate  thetn  referred  to. 

I .  Seizing  enemy's  property ;  also  the  thing  forfeited, 
(not  including  lands  )    In  seizing  as  enemy's  property  at  sea, 
though  not  in  fact  such,  the  captor  is  always  justified,  com- 
missioned or  not,  if  there  be  probable  cause  for  seizing  it,  or 
sufficient  reasons  to  think  it  is  such  ;  but  the  captor,  if  not 
commissioned,  does  not  seize  enemy's  property  to  his  own  use. 
Every  seizure  is  made  at  the  seizor's  peril,  where  not  spe- 
cially protected  by  municipal  law  or  special  stipulation.  The 
peril  is  restitution,  and  often  costs  and  damages.   If  not  ene- 
my's property,  restitution  follows ;  but  damages  and  costs 
only  when  there  was  not  justifiable  or  probable  cause.  See 
probable  cause  or  not,  art.  7,  s.  2,  6,  a.  8,  s.  I,  a.  10 ;  sev- 
eral other  cases  of  captures  in  this  chapter,  allowed  to  exist 
or  not.  9  C ranch,  449  ;  4  Inst.  152 ;  3  Cranch,  131.  The 
causes  of  suspicion  which  will  create  probable  cause,  in  their 
nature  must  be  numerous  ;  as  the  defective  state  of  the  ship's 
papers,  her  situation  as  to  her  avowed  port,  the  nature  of  her 
cargo,  the  character  of  her  crew.    As  if  the  papers  be  false 
or  colourable,  or  some  thrown  overboard  ;  if  the  officers  aud 
men  in  testifying,  grossly  prevaricate  ; — if  some  proper  papers 
be  wanting  ;  if  her  destination  be  untruly  stated  ; — if  her  neu- 
trality be  doubtful ; — if  the  voyage  be  illegal,  or  to  or  from  a 
place  blockaded  ; — if  the  officers  and  crew  disagree  as  to  the 
owners  and  other  matters  usually  known  to  all ;  and  in  other 
such  suspicious  cases,  the  captors  may  often  have  costs,  though 
restitution  be  ordered.  But  if  a  seizure  be  made  without  pro- 
bable cause,  they  may  be  liable  to  damages  and  costs ;  on 
account  of  which  security  is  required  in  all  cases.    As  to  the 
measure  of  damages,  see  3  Rob.  235  ;  2  Wheat.  R.  327  ;  3 
Cranch,  458;  5  Rob.  145;  2  Cranch,  64;  1  Gallis.  315. 
As  to  who  is  liable  to  pay  them,  see  several  cases  this  chap- 
ter ;  and  1  Rob.  179  ;  3  Rob.  129 ;  1  Edw.  84. 

$  2.  Seizures  of  property  forfeited  by  subjects  &c  rest  on 
the  same  principles.  The  seizure  must  be  by  one  having  a 
right  to  seize  at  common  law,  or  under  some  statute,  order, 
commission,  or  warrant ;  and  he  seizes  at  his  peril,  if  not  so 
protected;  If  the  thing  be  not  forfeited,  the  seizor  must  restore 
it  all  cases  ;  but  whether  liable  to  damages  or  not  depends  on 
probable  or  no  probable  cause.  See  various  cases  in  this 
chapter.  And  if  without,  he  pays  costs  and  damages.  Letter 
of  Sir  W.  Scott  &c.  to  Mr.  Jay. 

If  the  proceeds  of  a  prize .  be  in  the  marshal's  bands,  the 
parties  entitled  to  them  may  use  in  the  admiralty,  or  at  law  for 
money  had  and  received. 
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§  3.  Whoever  seizes  a  thing  as  prize,  or  as  so  forfeited,  Ch.  224. 
takes  it  into  custody.    He  must  put  it  into  a  proper  place  of  Art.  12. 
safety,  and  keep  it  with  reasonable  care,  aliter  be  will  be  n^v-^> 
liable  for  any  loss  or  injury  arising  for  waut  of  such  care  and 
custody.    Whenever  his  seizure  is  justifiable  he  has  a  bond 
Jide  possession,  and  is  not  liable  for  mere  accidents  or  casual- 
ties.   The  misconduct  which  will  make  the  seizor  liable  as  a 
trespasser  ab  initio,  may  he  in  hundreds  of  different  ways,  enu- 
merated in  some  degree  in  the  foregoing  chapter,  in  Lee  on 
Captures  ;    Valin  ;  Emerigon  ;   Chitty's  Law  of  Nations ; 
Whea  ion  on  Captures  ;  2  Wbeaton's  R.  Appen.  9,  10,  II,  17  ; 
especially  in  Robinson's  Reports.    Usually  in  the  United 
States  the  marshal  on  warrant  takes  possession,  and  for  hit 
negligence  he  is  accountable  to  the  court.  2  Wheat.  App.  17. 
He  holds  it  for  the  court.  Id. 

t}  4.  The  seizor  having  the  thing  seized  in  a  proper  port,  4  Craaeh,  t. 
or  place  of  safety,  his  duty  then  is,  forthwith  to  cause  legal  jjjjj^'gjj" 
proceedings  to  be  instituted,  in  order  to  have  the  legality  or  general  form 
illegality  of  the  seizure  judicially  decided  in  the  usual  course  of  a  Nb«l» 
of  judicial  proceedings.  To  this  end  be  ought  without  delay  to  oJjJJ1,^* 
lay  before  the  proper  juds;e  or  person  all  papers  he  has  on  the  378,37^,380. 
subject ;  and  also,  to  have  before  him  the  proper  witnesses,  that  jj*  Dallas, 
their  testimony  may  be  had  in  due  form,  that  is,  if  a  capture 
at  sea  all  the  evidence  found  in  the  captured  vessel,  all  the 
papers  and  all  or  part  of  her  crew.  This  is  the  usual  evidence 
in  the  first  instance,  and  on  this  the  first  bearing  may  usually 
be.    But  as  it  is  clear  the  property  captured  may  be  proved 
to  be  enemy's  in  hundreds  of  different  ways,  as  the  facts  may 
be,  so  it  is  obvious  that  the  best  evidence  in  the  case  to  be  had 
may  vary  in  as  many  ways  as  the  various  cases  of  captures ; 
and  wha  ever  observations  may  be  made  as  to  evidence  in 
prize  cases,  surely  when  there  is  a  serious  dispute  between 
the  contending  parties,  if  enemy's  property  or  not,  inferior 
evidence,  which  supposes  better  kept  back,  or  not  produced, 
when  to  be  had,  can  no  more  be  proper  in  prize  than  in  other 
eases.  This  rule,  of  all  rules  in  matters  of  evidence,  can  never 
be  dispensed  with  in  real  controversies,  and  in  relation  to  the 
material  fact  in  a  cause  on  which  it  turns. 

§  5.  But  if  the  seizor  have  in  custody  a  vessel  or  other 
thing,  seized  because  forfeited  by  subjects  or  citizens,  he 
must  so  proceed,  and  without  delay,  file  his  libel  or  informa- 
tion for  condemnation,  and  have  bis  best  evidence  to  prove 
the  forfeiture.  Their  property  is  not  to  be  arrested  from 
them,  and  kept  in  legal  custody  before  trial,  a  day  longer 
than  is  absolutely  necessary,  nor  is  the  friend's  or  neutral's, 
when  seized.  The  first  hearing  on  evidence  alone,  that  may, 
nine  times  in  ten,  be  of  no  real  importance  in  a  disputed  case, 

vol.  vn.  64 
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Ch.  224.  is  founded  on  a  bad  rule.  As  the  forfeiture  of  a  ship  or  other 
Art.  12.  thing,  in  the  numerous  cases  of  forfeitures,  may  be  proved  in 
v^"v^^/  numerous  ways,  as  facts  may  happen  to  be,  and  the  evidence 
to  prove  them  may  happen  to  exist,  so  the  best  evidence  to 
be  had  in  any  case,  to  prove  the  forfeiture,  may  obviously 
vary  in  as  many  different  ways.  Yet  one  rule  of  evidence 
runs  through  all  the  cases  for  such  forfeitures,  in  this  manner. 
Some  statute  or  known  law  declares,  that  if  any  person  or 
persons  do,  or  commit,  or  omit  an  act  or  acts,  specified  and 
defined,  his  or  their  vessel,  or  other  thing  described,  shall  be 
forfeited.  Now  this  rule  is,  to  produce,  in  every  case,  the 
best  evidence  to  be  had,  to  prove  the  person  or  persons  ac- 
cused, have  done  or  committed,  or  omitted  the  very  act  or 
acts  thus  specified  and  defined.  What  is  this  best  evidence, 
usually  is  a  matter  of  sound  judgment,  and  legal  knowledge, 
and  depending  on  the  general  rules  of  evidence,  less  rigidly 
adhered  to  when  the  judge  tries  the  fact,  the  more  so,  when 
the  jury  try  it.  The  best  evidence  summarily  digested  to 
these  purposes  of  proving  or  disproving  enemy's  property  or 
forfeitures,  will  be  found  in  Lee  and  Wheaton  on  Captures ; 
in  the  Appendix  to  Wheaton's  second  volume  of  Reports ;  in 
Chitty's  Law  of  Nations ;  Marten's  Law  of  Nations,  book  8, 
all  but  Lee's  late  authors.  See  also  many  cases  from  such 
in  the  chapters,  articles,  Sic.  in  this  work,  as  to  captures, 
seizures,  and  admiralty  cases.  As  to  the  evidence,  in  detail, 
relating  to  this  subject,  it  is  found  in  many  books  in  many 
cases  of  captures  and  seizures, 
l  Wheat  439,  If  it  be  necessary  for  the  Supreme  Court  of  the  United 
TheEUineur.  States  to  inspect  and  compare  original  documents,  it  will  or- 
der them  to  be  sent  up  from  the  court  below. 

^  6.  By  the  next  general  rule,  a  claim  (if  any)  of  the  pro- 
perty seized,  must  be  put  in  as  soon  as  practicable,  by  the 
claimant,  after  he  has  legal  notice  of  the  libel  filed  for  its  con- 
Wheaton  on  demnatiou,  at  furthest  within  the  time  assigned  him  in  the  court's 
a^aCo*'*  monition  to  him.  Generally  the  claimant  files  his  claim  to 
311,312,  t°e  thing  seized  and  arrested  trom  mm  on  oath,  which  entitles 
him  to  it,  if  he  be  neutral  or  friend,  and  swears  it  is  his,  if 
there  be  no  evidence,  it  is  not.  It  is  the  right  and  duty  of 
the  captor  always  to  libel  it  in  a  prize  court  of  his  own 
country,  at  any  rate  in  no  other  but  that  of  an  ally  in  the  war. 
Prize  courts  are  established  in  every  nation,  and  there  is  a 
code  of  laws  common  to  all,  regulating  proceedings  in  them, 
which  are  in  rem.  If  in  any  case  against  the  person,  he  has 
personal  notice,  or  by  publication  ;  if  in  rem,  notice  is  served 
on  the  thing  itself.  This  is  notice  to  every  one  having  an  in- 
terest in  it,  but  to  no  others.  Hence  every  one  in  the  world 
having  this  interest,  is  a  party  in  the  cause,  and  has  construc- 
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tire  notice  of  the  seizure  laid  in  the  libel,  and  may  well  put  Ch.  224. 
in  his  claim  in  rem,  support  it,  and  appeal,  and  is  forever  Art.  12. 
bound  by  the  final  sentence,  though  not  one  who  is  not  interest-  V^v^^ 
ed  in  it  when  notice  is  so  served.    Every  country  sues  in  the 
prize  courts  of  the  others,  all  governed  by  the  same  rules, 
equally  known  to  all.    They  are  open  to  every  claimant, 
thinking  he  has  an  interest  in  the  thing  libelled,  seized  jure 
belli,  at  sea,  or  on  land  by  a  naval  force,  or  that  jointly  with 
a  land  force,  (if  not  excluded  by  statute ;)  and  he  may  file  his  3Cranci]45g 
claim,  stating  his  tight  and  defence,  and  even  have  a  monition  — 4Crancb, 
to  the  captors,  where  dilatory,  citing  them  to  proceed  to  ad-  JjT^Jj^^M 
judication ;  and  if  the  property  be  lost,  he  may  so  proceed  _ i'eoV.  6o! 
for  damages,  proving  a  right  to  them  ;  and  to  damages  he  has  —  3Dall.333, 
a  right,  whenever  his  neutral  or  friendly  property  is  seized,  rV68  of  111  j 

•  i  •  ii  i>      Eleanor  and 

without  probable  cause,  misused,  or  not  duly  preserved  after  Anna  Maria, 
seized.    1  Cranch,  101  ;  3  Dallas,  333 ;  2  Cranch,  64  ;  1  a,nte-7° 
Gallis.  315;  1  Rob.  287  ;  and  even  demurrage,  if  they  be  Z^Zb 
dilatory  ;  6  Rob.  10;  4  Rob.  71.  185.  The  onus probandi  is  Crancb,335, 
on  the  claimants,  to  prove  neutral  property.    This  done,  the  418- 
captors  must  prove  probable  cause.  3  Cranch,  458.    It  is 
agreed  the  insurers  and  assured  of  a  vessel  have  an  interest 
that  entitles  them  to  claim,  but  not  a  mortgagee  not  in  pos- 
session, or  one  having  a  mere  lien  for  a  debt. 

§  7.  The  next  general  rule  of  proceeding  relates  to  farther  wfaeaton  on 
proof ; — this  is  common  in  courts  in  which  there  are  no  juries.  Captures, 
In  prize  causes,  the  first  hearing  is  usually  had  on  the  evi-  ^J*10, 3l1' 
dence  taken  in  praparatorio,  and  the  captured  vessel's  papers. 
In  praparatorio,  being  the  examination  of  the  persons  cap- 
tured in  her,  on  the  standing  interrogatories ;  on  which  the 
condemnation  ensues,  if  no  claim  be  filed,  of  course  ;  and  is 
conclusive  on  the  thing  libelled,  against  all  interested  in  it 
as  above.  But  when  a  claim  to  it  is  filed,  claiming  friendly  or 
neutral  property,  and  denying  enemy's,  farther  proof  becomes 
necessary,  such  as  the  court  will  specify,  or  sometimes  as  the  tvneaton  on 
party  or  parties  choose ;  but  in  many  cases  the  court  will  Captures, 
deny  farther  proof,  as  where  it  contradicts  the  preparatory  ^^"^JJn" 
evidence  ;  Wheaton  on  Captures,  282  ;  (but  quote  if  that  be  24|  26, 
apparently  false,)  as  where  the  party  appears  to  be  guilty  of  27. 
fraud,  or  conduct  not  neutral.    And  the  misconduct  of  one 
partner  affects  all  his  copartners.    As  where  a  general  agent 
of  a  neutral  cargo  covers  enemy's  property  in  the  same  ship, 
though  without  his  principal's  knowledge  ;  but  his  property  is 
condemnable,  though  distinguishable.    It  is  at  the  court's  dis- 
cretion to  allow  either  or  both  parties  to  produce  further  proof. 

^  8.  As  there  are  many  cases  in  which  the  law  presumes 
the  property  enemy's,  the  neutral  claim  often  wants  the  most 
evidence.    As  where  there  is  a  total  want  of  evidence  to 
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Cb.  224.  prove  it  neutral.  Said  letter  to  Mr.  Jay.  So  if  found  in  an 
4rl.  12.  enemy's  ship.  Grotius,  B.  &  P.  lib.  3,  c.  6.  So  if  in  the 
l^Y^'  snip's  papers,  goods  coming  from  an  enemy's  port,  are  staled 
*'  for  neutral  account,"  designating  no  title  in  any  one,  farther 
proof  must  be  had.  If  goods  fall  within  the  contraband  de- 
scription, so  is  the  presumption,  and  the  claimant's  evidence 
must  prove  the  contrary.  4  Rob.  79,  242.  So  a  ship  cap- 
tured and  carried  to  an  enemy's  port,  then  found  in  a  neu- 
tral's possession,  the  presumption  is  she  was  condemned, 
and  the  claimant  must  prove  the  contrary  to  have  her  restored. 
263.  If  the  voyage  be  from  one  enemy's  port  to  another, 
and  further  proof  is  required,  the  double  correspondence  of 
shipper  and  consignee  is  required  ;  but  only  of  the  shipper,  if 
from  an  enemy's  to  a  neutral  port.  5  Rob.  231. 

The  claimant's  further  evidence  is  general, — affidavits  and 
documents ;  or  is  by  plea  and  proof ;  Wbeaton  on  Captures, 
283 ;  and  generally  it  must  be  applicable  to  the  original  evi- 
dence in  the  case,  Id. 

§  9.  On  further  proof  ordered,  the  attestations  of  the  claim- 
ant himself,  and  his  correspondence  with  his  agents,  is  evi- 
dence to  prove  his  property.  So  are,  on  further  proof,  the  affi- 
davits of  the  captors,  not  released,  to  prove  facts  within  their 
knowledge.  1  Rob.  340;  1  Gallis.  401.  And  see  Captures 
and  Evidence  ;  but  9  Crancb,  368.  But  generally  the  persons 
interested  in  the  suit  cannot  be  witnesses  but  of  necessity,  or 
when  their  interest  is  released,  and  sundry  other  cases.  2 
Wheat.  App.  24,  27.    For  except  in  cases  of  necessity,  the 
general  rules  of  law  must  be  applied  as  to  competency.  Id. 
Whenever  further  evidence  is  ordered,  and  affidavits  are  to  be 
taken  in  a  foreign  country,  the  Supreme  Court  of  the  United 
States  issues  a  commission  for  the  purpose.  2  Wheat.  371. 
And  it  is  the  practice  of  this  court,  in  prize  causes,  to  bear 
the  cause  in  the  first  instance,  on  the  evidence  from  the  Cir- 
cuit Court,  and  to  decide  on  it,  if  proper  to  allow  further 
proof.  Id.  372.    It  is  a  general  rule  not  to  issue  any  commis- 
sion to  an  enemy's  country.  As  to  several  other  cases  in 
which  further  proof  has  been  ordered  or  not,  see  this  chapter, 
a.  8,  s.  1  ;  a.  9,  s.  6 ;  a.  9,  s.  7,  10,  19, 22. 
Said  letter  to     $10.  General  rules  as  to  costs  and  expenses  incases  of 
Mr.  Jay,      seizures.    It  is  an  invariable  rule,  the  United  States  pay  no 
93.—S  costs,— nor  do  public  officers  or  even  seizors,  where  there  is 
Crunch,  102,  clearly  probable  cause  for  the  seizure.  As  where  the  property 
\°l*—6Rob  *e*ze^  cannot  De  acquitted  or  restored  without  further  proof; 
Hs, 816,270.  or  wherever  the  evidence  alone,  under  which  seized,  would 
condemn  it  5 — as  where  the  evidence  found  with  it,  at  sea, 
does  not  prove  its  neutrality     or  papers  are  false  or  spoliated, 
or  thrown  overboard,  not  occasioned  by  the  wrong  conduct  of 
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the  seizors or  where  any  part  of  the  thing  seized  is  con-  Ch.  224. 
demned  ; — where  any  contrabands  are  on  board,  or  the  vessel  Art.  12. 
comes  from  a  place  blockaded.  See  art.  9,  s.  10.  17 ;  art.  ^v-^ 
11,  s.  6. 

^11.  The  seizors  have  costs  and  expenses  in  many  cases  3  Rob.  167, 
in  which  the  property  seized  is  restored,  on  the  ground  the  {jf^^1" 
seizure  was  justifiable  when  made,  and  proper  clearly  to  be  cranch,  i26, 
made,  as  the  evidence  stood  at  the  time  and  place  of  seizure.  i5i— See  a. 
See  several  prior  cases  in  this  chapter;  also  Ch.  33,  Freight ;  f-jj/jj"1 
also  Ch.  227,  Captures ;  as  if  the  ship  be  sailing  under  false 
papers,  apparently  to  a  port  forbidden  by  some  law  of  war, 
of  nations,  of  non-intercourse,  &c.,  or  where  she  is  deficient  in 
papers,  where  those  who  possess,  at  the  time,  the  property 
seized,  equivocate,  and  give  contradictory  accounts. 

§  12.  As  to  the  amount  of  expenses  &c.  to  seizors  and  to  Said  letter  to 
claimants,  they  are  very  much  in  the  discretion  of  the  court ;  Mr  J*y  — 5 
and  often,  if  any  at  all,  they  are  generally  the  actual  expenses  Job  n*^». 

incurred  in  consequence  of  the  misconduct  of  the  party  pay  Wh*aton 

ing  them,  and  all  the  equitable  circumstances  of  the  case  £Lc££lur*'' 
considered.  Captors  and  seizors  pay  costs  and  damages  to 
claimants,  if  they  make  unjustifiable  seizures  or  detentions, 
(understood  without  probable  cause.)  So  claimants  pay  them 
if  they  clearly  make  groundless  claims  ; — so  if  44  the  seizure 
is  justifiable  on  account"  of  their  fault  or  misconduct,  though 
they  nave  restored  the  thing  seized.  In  case  of  condemna- 
tion, the  costs,  expenses,  and  duties,  are  usually  first  de- 
ducted out  of  the  proceeds  of  the  property  seized  and  con- 
demned. 

Probable  cause.  This  is  very  material  as  to  costs,  and 
especially  as  to  damages.  See  where  probable  cause  has  been 
considered  in  preceding  cases,  particularly  in  a.  3,  s.  11;  a. 
7,  s.  2  ;  a.  8,  s.  1,  2,  16,  18  ;  a.  10  ;  a.  12,  s.  1,2,  6. 

^13.  Joint  seizures.  Seizures  may  be  made  by  two  or 
more  vessels  jointly,  as  well  of  enemy's  property  as  prize,  as 
the  property  of  subjects  or  citizens,  as  forfeited  for  violating 
treaties  or  municipal  laws,  as  non-intercourse,  embargo,  and 
other  acts.  Li  both  cases,  in  the  division  of  the  thing  seized, 
joint  seizors  must,  in  roost  cases,  share  according  to  establish- 
ed general  rules,  and  their  strength,  and  this  Jso  ascertained 
by  general  settled  rules.  Such  divisions,  however,  are  most 
common  in  prize-seizures  of  enemy's  property.  The  first 
general  rule  is,  that  a  seizor,  to  share  in  the  thing  seized, 
must  be  in  a  situation  to  influence  tbe  party  submitting  to 
yield,  otherwise  he  has  no  hand  in  the  seizure.  Second  gen- 
eral rule  is,  that  to  this  purpose  this  party  seizor,  to  have  such 
influence,  must  be  in  sight  of  the  party  seized,  or  known  to 
him  to  be  in  chase,  endeavouring  to  assist  in  the  seizure, 
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Ch.  224.  either  actively  or  constructively.    Third  general  rule,  that 
Art.  12.   seizors,  whose  public  duty  it  is  to  exert  themselves  and  seize, 
v^-v-^^  are  presumed  to  do  their  duly  prima  facie,  though  no  motions 
to  such  purpose  be  in  fact  proved,  if  do  evidence  to  the  con- 
trary.   Fourth  general  rule  is  not  so  as  to  private  seizors, 
who  interfere  solely  on  the  ground  of  private  interest,  and 
m.  have  no  such  public  duty.   They,  to  share  in  the  thing  seized, 

Whenlon  on  i  •  a  j  l  •       •      •  i 

Captures,  must  prove  actual  influence,  and  being  in  sight  or  chase, — so 

987  to  293.  known,  and  motions  actually  made,  and  known  to  assist,  there 

Th^ce^e!/  's  no  sucu  presumption  in  their  favour.   See  Du  Ponceau's 

1  Hull's  L.  '  Bynker.  Q.  J.  Pub.  p.  144,  146  ;  6  Rob.  261  ;  5  Rob.  41, 

J- 266.-1  124,  268,  339,  349  ;  3  Rob.  1,  52,  194,  21 1,  31 1  ;  MartRn 

Dallas,  9o.  Qn  Cap|ures>  91  .  2  Rob.  l6j  55>  65>  274>  284 ;  4  Rob. 

153,  318,  327. 

l  Dodson,  9,      But  even  as  to  a  privateer  it  is  sufficient  a  joint  chaser  pur- 
28.  61.— 2     sue  with  intent  to  aid  in  the  seizure,  proved  by  her  motions, 
174  —  Ch''     though  not  actually  concerned  in  boarding  or  seizing.  One 
227,  s.  26.     may  be  pursuing,  and  another  actually  seize,  and  the  first  be 
entitled  ;  but  not  if  she  discontinue  her  chase  before  the 
seizure.  6  Rob.  261.    One  beaten  off,  but  in  sight,  with  in- 
tent to  aid,  is  entitled.  5  Rob.  124.    A  privateer  merely  in 
sight,  but  making  no  movements  to  assist,  is  not  entitled.  3 
Rob.  52,  346.    How  far  a  public  ship  must  be  in  sight,  or 
Dodson,  9     when,  or  co-operating,  2  Rob.  16  ;  3  Rob.  194.    In  taking 
61, 346, 368.  a  fort  &c.  land  armies,  to  share,  must  actually  co-operate,  or 
actually  influence  the  enemy  to  surrender.  2  Rob.  55.  And 
in  all  these  cases  the  assistance  must  be  material.  2  Rob.  65. 
If  those  claiming  as  joint  captors  abandon  alt  designs  to  seize, 
they  have  no  share.  6  Rob.  261.    A  convoying  ship  may  be 
a  joint  captor.  3  Rob.  1,9,  211;  5  Rob.  41  ;  4  Rob.  327  ; 
how  by  boats,  Id.  How  associated  vessels  share,  3  Rob.  31 1 ; 
how  all  concerned  in  a  blockade,  Edw.  6,  124 ;  3  Rob.  311 ; 
5  Rob.  92,  349;— as  to  transports,  2  Rob.  274,  284  ; — as  to 
Duckworth    land  an0*  naval  forces  jointly  acting,  see  Rodney  v.  Lindo ; 
v.  Tucker.—  also  5  Rob.  349  ; — how  as  to  an  ally,  2  Taun.  7.  The  claim 

Cam  den       °^  a  j°'Dt"caPlor  mav  De  fited  anv  l'me  before  a  decree  made, 
ascertaining  who  are  the  captors,  Id.;  and  even  pending  an 
appeal,  2  H.  Bl.  533 ;  9  Crunch,  209 ; — but  after  an  appeal, 
a  new  claim  filed  in  the  Supreme  Court  will  He  remanded 
with  the  cause.    Joint  seizures  are  not  settled  by  affidavits  ; 
the  joint  seizor  must  state  facts  in  his  claim  filed,  which,  if 
true,  will  entitle  him  to  a  share,  and  the  other  captor  may  file 
a  new  allegation.    If  not  sufficient,  if  true,  to  entitle  the  joint 
seizor,  his  claim  is  at  once  rejected.  3  Rob.  1  ;  5  Rob.  124, 
148,  268 ;  6  Rob.  244  ;  4  Rob.  381 . 
Act  of  Con-      This  act  fixes  the  proportions  of  joint  captors  in  public 
&el?Lif.ril    sn'Ps  >  lnat  isi  "  according  to  the  number  of  men  and  guns 

2*it  1800  j 

oilier  rule^  in  Ibis  act. 
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board  each  ship  in  sight."    By  a  customary  rule,  privateers  Ch.  224. 
share  according  to  their  relative  strength  ;  usually  ascertained   Art,  12. 
by  computing  the  number  of  men  and  weight  of  metal  in  each  ;  v-^v~^» 
or  of  late  years  in  the  United  States,  by  the  number  of  men  {[UJJrtf 
only.   So  also  in  England, — decided  in  a  joint-captor's  action  Hartley.— 
against  an  agent  who  had  received  the  proceeds  of  all  the  ch  22* » »• 
prizes  taken  by  both  ships.  Cites  Wemyss  ».  Linzee,  620 ;  R0b*3ai 
Le  Caux  v.  Eden  ;  Cornu  t>.  Blackburne,  594  ;  Lindo  tr. 
Rodney,  641  ;  Anthon  v.  Fisher,  613 ;  all  in  Doug. ;  2  Gallis. 
1.    So  if  an  ally  assist.  2  Taun.  7.  Same  rule  in  cases  of 
public  and  private  vessels.  2  Rob.  284,  285  ;  4  East.  238  ; 
1  H.  Bl.  261,  265 ;  3  Bos.  &  P.  257  ;  6  East,  220  ;  3  East,  Hapwe 
502,  Holmes  t».  Rainer ;  also  Ch.  227,  s.  56,  Decatur  v.  Cook? " 
Chew,  Circuit  Court.  Boston,  October,  1813. 

$  14.  The  result  of  all  the  cases  reduced  to  one  view  is, 
that  where  a  vessel  or  thing  is  seized  by  force,  by  two  or 
more,  each  to  be  entitled  to  a  share  of  it,  roust  prove,  1 .  He 
had  atv  influence,  actually  in  some  way  inducing  the  parties 
seized  to  surrender :  2.  That  he  is  entitled  to  a  share  by 
contract ;  as  a  contract  to  make  common  stock  &c.  ;  as  being 
under  one  association  Sic.  :  3.  That  each,  when  entitled  to  a 
share,  has  one  according  to  his  relative  strength,  not  otherwise 
regulated  by  statute ;  usually,  but  not  always,  his  relative 
number  of  men  employed  in  relation  to  the  seizure  :  4.  When- 
ever one  does  not  immediately  seize  the  thine,  but  his  influ- 
ence  and  co-operation  are  in  any  degree  remote,  be  has  the 
onus  probandi  to  prove  his  right  to  share,  and  to  show  how  he 
assisted. 

$15.  The  decree  and  final  disposal  of  the  thing  seized.  In 
ev»Ty  case  in  which  a  vessel,  or  any  specific  property  is  seiz- 
ed, as  a  forfeiture  for  some  offence,  or  as  a  prize  of  war,  the 
court  must  proceed  and  decree  in  rem  to  acquit  and  restore 
it,  or  to  condemn  and  dispose  of  it  to  the  party  to  whom  for- 
feited, or  to  whose  use  captured  or  seized.  It  is,  therefore, 
that  the  court,  in  the  first  instance,  must  necessarily  have  this 
specific  thing  so  far  within  its  power  and  custody,  as  to  have, 
by  law,  the  final  disposal  of  it ;  in  order  either  to  restore  the 
thing  itself,  or  to  cause  it  to  be  delivered  to  the  seizor,  or  to 
whom  forfeited  ;  or  to  be  sold  and  delivered  to  the  purchaser, 
and  its  proceeds  paid  to  the  seizor,  or  to  whomsoever  forfeit- 
ed. It  is,  therefore,  also,  the  court  can  well  proceed  in  the 
absence  of  a  party  directly  interested  in  it,  as  the  enemy 
.whose  property  is  captured  or  seized  ;  as  the  offending  sub- 
ject for  whose  offence  it  is  forfeited,  and  who  flies  his  country  ; 
or  where  a  party  dies,  pendente  lite,  (though  usually  best  to 
call  in  his  representative  ;)  and  because  in  thus  proceeding  in 
rem,  it  is  the  peculiar  duty  of  the  court  to  see  justice  done  to 
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Ch.  224.  every  party,  even  the  enemy.    The  court  may  first,  by  an 
Art,  12.  interlocutory  decree,  settle  the  main  question,  whether  the  thing 
v^v-w  is  forfeited,  or  is  legal  prize  or  not ; — afterwards  proceed  to 
dispose  of  it,  and  to  ascertain,  by  itself  or  commissioners  hear- 
ing the  parties,  damages  and  costs.    But  though  the  proceed- 
ings are  thus  mainly  in  rem,  yet  sometimes  they  are  necessa- 
rily in  personam  $  as  where  the  specific  thing  itself  or  its  pro- 
1 1  East  91V,  oeeds  gets  into  the  actual  possession  of  some  person  or  per- 
said  letter     sons,  and  it  is  necessary  to  the  final  disposition  thereof  to  have 
i°DodsJay  ~"  e'tner  brought,  by  such  person  or  persons  in  the  actual  cut- 
29o  —3  Dell,  tody  of  the  court ;  as  in  the  great  case  of  Smart  &  a),  v.  Wolf, 
in.— Hair«  cn<  33y  a.  3  .  as  in  Home  e.  Camden  ;  and  other  cases  ;  6 

145-2*'      Rob»  142*  194»  282  5  2  Taun.  7,  Duckworth  v.  Tucker ;  I 
Hair*  Am.     Gallis.  315,  545;  2  Gallis.  19,  78,  92;  1  Rob.  221,286, 
L.  J.  133,      303,  325  ;  2  Rob.  152,77,  211,284,  372  ;  4  Rob.  41,262, 
282,  355, 494  ;  5  Rob.  1 73,  224,  280,  29 1 . 

When  they  that  are  entitled  to  a  part  of  the  property  seized 
against  the  former  owner,  possess  it,  the  court  will  issue  a 
monition  against  them  personally,  to  pay  the  damages  assess- 

mfjao?"   ed»  and  a,8°  aRainst  their  su^ties.  5  Rob.  291      In  the 
27, 1813.      United  States  sales  of  prizes  are  made  by  the  marshal,  on  a 
warrant  from  the  court.    So  of  a  thing  seized,  as  forfeited, 
where  a  sale  is  necessary,  as  of  fruit  be.  run  and  seized,  in  a 
perishable  state. 

Act  of  Con-         16.  By  this  act  prizes  are  decreed  to  the  owners,  officers, 

2^Si8i2nC  an<^  crew  °^  tne  privateer,  and  the  proceeds  divided  But  if 
they  forfeit  their  right  to  a  prize,  as  they  may  for  misconduct, 
Stewart,  0,  Dv  tne  °ld  1&W  °f  tne  admiralty  as  well  as  by  statute,  then  it 
613, 517.— 2  may  be  seized  for  the  government,  and  disposed  of  accord- 
Gallia.  78,92.  jngjy  Dy  t|,e  court»8  decree.  See  the  case  of  the  Bothnea  and 

JahnstofT,  a.  8,  s.  21.  And  this  misconduct  and  seizure  to  the 
use  of  the  government,  may  be  as  well  for  violating  municipal 
as  national  law  or  treaties.  Id. ;  the  Venus,  a.  9,  s.  5,  8 ;  4 
Crancb,  277.  How  property  taken  as  prize,  without  a  com- 
mission to  take  it,  or  by  a  foreign  cartel  trading,  may  be 
seized  and  adjudged  to  the  government's  use,  see  cases  be- 
fore cited  ;  also  Du  Ponceau's  Bynker.  155,  162  ;  Grotius 
B.  &  P.  lib.  3.  c.  6 ;  the  Dos  Hermanos,  2  Wheat  76. 

§  17.  All  prizes  and  enemy's  vessels  &c.  to  which  no  per- 
sons are  entitled  by  commission  or  grants  from  the  govern- 
ment, belong  to  it,  and  may  be  seized  and  adjudged  to  its 
use.  1  Gallis.  545. 

^  18.  How  the  court  decreet  distribution)  see  Home  v. 
Camden,  above,  and  1  H.  Bl.  476,  524  ;  Bingham  f .  Cabot, 
8  Dall.  19 ;  2  Dall.  36  ;  2  H.  Bl.  633;  4  D.  &  E.  382  ; 
2  Taun.  9  ;— see  acts  of  Congress,  April  23, 1800 ;  June  26, 


JUDICIAL  DECISIONS. 


1812,  above;  1  Gallis.  506;  11  East,  414  ;  13  East,  574 ;  Ch.  224. 
DougU  324 ;  8  D.  &i  E.  224  ;  1  Dodson,  236,  436,  442.        Art.  12. 

^19.  As  to  compelling  prize  agents  &c.  to  come  into  v^w 
court,  and  account  for  proceeds  &tc.  in  their  bands,  the  court 
that  condemns  undoubtedly  has  jurisdiction  See  Smart  v. 
Wolf,  Ch.  33,  a.  3.  And  any  party  interested  in  his  own,  or 
autre  droit,  may  file  a  supplementary  libel  for  the  purpose  ;  as 
stated,  Id.  ;  and  in  Home  v,  Camden  ;  and  5  East,  22 ;  2 
Dall.  36 ;  3D.  &  E.  323  ;  3  Dall.  54,  331. 

§  20.  Case  of  practice.    Prize  cause.    Property  was  cap-  l  WWona 
tured  and  brought  in  for  adjudication  ;  and  the  national  char-  {JhPSo^?' 
acter  of  it  was  ambiguous,  and  no  claimant  appeared  ;  held,  Herbert, 
the  suit  ought  to  be  continued  a  year  and  a  day  after  it  was 
commenced,  and  if  no  claimant  appear  in  that  time,  it  is  to  be 
condemned  to  the  use  of  the  captors.    The  goods  were  taken 
out  of  a  Spanish  vessel.   This  period  of  a  year  and  a  day  has 
been  fixed  by  the  usage  of  nations.    By  the  rules  of  practice, 
a  claim  cannot  be  for  the  first  time  interposed  here,  (Supreme 
Court.)  In  prize  causes  this  court  has  only  appellate  jurisdic- 
tion, confined  to  the  cause  and  parties  below.    Remanded  to 
the  Circuit  Court  to  proceed  further,  that  court  having  dis- 
missed the  libel  before  the  year  and  day  expired,  with  direc- 
tions to  admit  the  claim  of  one  claiming  as  a  neutral,  and  with 
directions  to  allow  the  libel  to  be  amended  &c. 

i)21.  Trespass  for  carrying  away  21  oxen  &c.  against  the  HMass.  a 
collector  of  the  port  of  Penobscot,  for  ordering  said  cattle  210, 213, 
seized  to  the  use  of  the  United  States  as  forfeited  &c.    Deft.  j"°|u' Hook 
relied  on  the  certificate  of  the  judge  of  the  District  Court  of 
Maine,  stating  there  was  reasonable  excuse  for  the  seizure  &c. 
Held,  this  certificate  had  no  operation  to  bar  an  action,  by  a 
successful  claimant,  except  when  the  property  is  restored.  la 
this  case  they  were  found  not  liable  to  forfeiture ;  but  had 
been  sold  by  order  of  the  District  Court,  and  after  deducting 
charges  the  balance  $151.57  was  ordered  to  be  paid  to  the 
claimant.    The  charge  was  an  attempt  to  transport  said  cattle 
to  the  enemy,  Sept.  1814,  against  the  statute  5  Cong.  c. 
128,  s.  89  ;  statute  13  Cong.  c.  93,  s.  7.  As  the  cattle  were 
not  perishable  articles,  the  court  had  no  power  to  order  them 
sold  or  to  deduct  the  charges. 

§  22.  Forfeiture  attaches  in  the  officer  &c.  though  removed  4  Wbeaton, 
before  judgment.    As  where  a  collector  of  customs  seized  '4B„*|n.i!g£ 
goods  forfeited  July  6,  1812,  and  libelled,  and  pending  the  ch  224,0.8* 
suit  was  removed  from  office  and  another  appointed  in  his  14- 
place ;  held,  the  removed  officer  entitled,  in  an  action  for 
money  had  and  received,  against  his  successor,  who  had 
received  the  proceeds,  as  he  acquired  an  inchoate  right  by 
the  seizure. 
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Ch.  224.      §  23.  Territory  seized  and  conquered  by  an  enemy.  In 
Art.  13.  the  war  of  1812  the  enemy  seized  and  possessed  the  lower 
v^w-  part  of  Maine  :  and  held  that  during  the  time  he  kept  posses- 

4  Wheaton's  sjon  \i  was  as  }|js  country,  and  as  foreign  territory  to  the  United 
R.  24tf,  Uni-  «  -  j  .    .  °.  J r  • 

♦.ed  Slates  v.  States  so  lar  as  respected  their  revenue  laws;  and  goods  import- 
Rice,  ed  into  such  territory  were  not  imported  into  them,  but  were 
subject  only  to  such  duties  as  the  conquerer  laid  ;  and  goods  so 
imported  cannot  become  liable  to  pay  duties  to  the  United 
States  after  the  enemy  has  evacuated  such  territory  and  their 
sovereignty  is  restored.  This  was  an  action  on  the  bond  given 
after  the  evacuation,  to  our  custom  house  officer,  to  pay  the 
duties,  to  prevent  his  seizing  the  goods.  Defts.  pleaded  the 
whole  matter  specially,  and  general  demurrer  to  their  plea. 

4  Cranch  47  ^n  American  smP>  wn»^e  at  seai  was  m  Part  transferred  by 
U  states V.  '  parol,  to  an  American  citizen,  and  re-sold  to  her  original 
Willing*  b  al-  owners  on  her  return  to  port  and  before  entry.  Held,  she  did 
not  become  liable  to  foreign  duties.  See  acts  of  Congress 
Dec.  31,  1792,  sec.  14,  17  ;  4  Dallas,  28  ;  4  Bos.  k  P.  263. 
And  if  an  American  vessel  be  sold  to  an  alien,  in  whole  or  io 
part,  she  immediately  forfeits  her  American  privileges ;  but  if 
to  a  citizen,  not  till  she  neglected  to  take  out  a  new  register 
and  to  return  the  old  one. 

Art.  13.  Blockades,  restraints,  $*c. 

§  1.  These,  like  embargoes,  are  usually  restraints;  by  them 
those  in  the  blockaded  port  are  detained ;  so  often  those  about  to 
enter  it ;  others  are  merely  prevented  entering.  Ch.  40,  a.  7, 
s.  22,  head  Abandonment,  where  decided  the  blockade  of  the 
destined  port  is  a  risk  within  the  policy  and  cause  of  aban- 
donment,— also  where  the  very  contrary  is  decided  ;  a.  7,  s. 
41,  what  is  a  breach  of  blockade,  s.  44,  cases  ;  a.  11,  s.  29, 
as  to  concealing  it ;  a.  17,  s.  20,  a  mere  blockade  cause  of 
abandonment ;  a.  21,  s.  17,  18,  19,  uhat  is  a  breach  of  &c. 
3  Wbeaton's  §  2.  In  this  case  among  other  perils,  insured  against  in  a 
verier '  Union  voya5e  ^rom  Baltimore  to  the  Havanna,  Dec.  1812,  were 
Ins.  Com  pa.  "  a^  unlawful  arrests,  restraints,  and  detainments  of  all  kings'* 
ny,  in  error.  &c.  The  vessel  and  cargo  were  Spanish  and  neutral  property, 
and  regularly  documented  as  such.  She  attempted  to  sail  out 
of  the  Chesapeake,  but  was  turned  back  by  four  British  frig- 
ates, a  blockading  squadron ;  the  master  protested  for  his 
owners,  and  they  timely  abandoned  and  sued  for  a  total  loss. 
This  vessel  also  took  her  cargo  on  board  and  sailed  before  the 
blockade  was  instituted,  (was  detained  in  the  bay  by  them 
some  weeks.)  Judgment  for  the  assured  :  1.  Being  stopped 
and  turned  back  by  the  squadron,  after  search  &c.  was  a  re- 
straint :  2.  Unlawful,  as  she  had  taken  in  her  cargo  on  board 
before  the  blockade  was  instituted  :  3.  The  court  had  great 
doubts  if  a  blockade  was  a  peril  insured  against ; — is  not 
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an  "  arrest,"  nor  a  "  detainment."    It  may  be  a  "  restraint,"  Ch.  224. 
a  restriction  by  external  force,  restraining  a  vessel  from  com-  Art.  1 3. 
ing  out  of  port.    No  precedent  was  found  in  the  English  books,  v^v^ 
In  Barker  r.  Blakes  (cited  above)  the  blockading  squadron 
did  not  apply  to  the  insured  vessel  any  physical  force  ;  the  de- 
cisions in  New- York  one  way,  and  in  Massachusetts  the  other, 
were  noticed.    If  a  vessel  be  excluded  from  her  destined 
port  by  the  law  of  the  place,  this  not  a  peril  within  the  policy; 
she  is  not  physically  restrained.    Secus  if  stopped  and  turned 
back  ;  so  if  kept  in  port,  and  on  the  principle  an  embargo  is 
a  peril  insured  against.   A  violation  of  a  blockade  by  the  mas- 
ter affects  the  ship,  but  not  the  cargo,  unless  the  property  of 
the  same  owner,  or  unless  the  owner  of  the  cargo  knows  of 
the  intended  violation.  1  Rob.  R.  67. 

§3.  On  a  view  of  all  the  various  cases  on  this  point  the  Kemarkaod 
best  conclusion  seems  to  be  this,  if  the  blockade  merely  cause 
the  master  to  elect  to  turn  away  from  his  destined  port,  it  is  not 
an  unlawful  restraint,  arrest,  or  detainment,  and  so  not  a  peril 
insured  against ;  but  if  the  blockading  squadron  keep  him  in 
port  as  an  embargo  does,  or  employs  physical  force  against 
bis  vessel,  or  thereby  obliges  him  to  turn  back  or  turn  away  to 
avoid  such  fore  e,  this  is  restraint,  and  a  peril  within  the  policy. 

^  4.  To  constitute  a  breach  of  blockade  by  a  neutral  vessel, 
and  to  subject  her  to  seizure  therefor,  there  must  be :  1 .  A 
legal  blockade, — well  defined  in  the  18th  article  of  the  British 
treaty  of  1794,  (Jay's  treaty) :  2.  The  neutral  vessel  must 
know  of  it :  and,  3.  Knowing  it,  he  must  actually  attempt  to 
enter  the  blockaded  port,  or  come  out  of  it,  and  do  some  act 
in  actual  violation  of  the  blockade. 

§  5.  The  attempt  must  be  unlawful.  Now  it  is  not  unlaw- 
ful for  the  neutral  vessel  to  come  out  in  ballast,  or  with  a  car- 
go purchased  and  laden  before  the  blockade  was  instituted  ; 
nor  if  she  be  obliged  by  the  laws  of  the  place  to  take  out  a 
cargo  or  effects  at  her  departure.  See  cases,  this  chapter  ; 
so  Insurance,  Ch.  40  &c.  Marten's  L.  N.  and  cases  in  Rob. 
Adra.  R.  &£c. 

§  6.  1  Rob.  R.  130,  it  is  held,  that  actual  sailing  with  an 
intention  to  break  a  blockade  is  a  breach  of  it,  on  p.  144. 


Digitized  by  Google 


516 


EQUITY  SYSTEM. 


CHAPTER  CCXXV. 

FEDERAL  PRINCIPLES,  AND  CASES  IN  EQUITY. 

Art.  1 .  Uniform  system  of  equity  how  lately  originating  in 
the  United  States. 

Certain  it  is.  that  when  our  ancestors  settled  Federal 
America,  they  brought  with  them  from  England  to  each  Colo- 
[°'  ny  they  settled  generally  the  principles  of  the  common  law, 
applicable  to  their  new  situations  ;  and  in  time  established  an 
extensive,  valuable,  and,  generally,  a  uniform  system  of  Ameri- 
can common  law; — so  much  so,  that  a  lawyer,  thoroughly  ac- 
quainted with  the  common  law  in  one  Colony,  since  State,  has 
ever  been  able  to  practise,  with  ease,  that  of  every  other. 
This  uniformity  we  shall  perceive  in  the  cases  in  all  parts 
of  the  United  States  brought  into  and  decided  in  the 
Supreme  Court  of  the  United  States.  But  clear  it  is, 
that  it  has  not  been  so  with  the  equity,  or  chancery  sys- 
tem of  England  ;  that  has  ever  been  almost  wholly  ex- 
cluded from  New-England  and  Pennsylvania.  So  far  as 
any  powers  in  equity  have  ever  been  exercised  in  these  Colo- 
nies and  States  they  have  been  sparingly  granted  in  a  very  few 
cases,  by  their  several  legislatures  to  their  courts  of  law ;  and 
if  we  look  to  the  other  Colonies  and  States,  which  have  com- 
posed the  rest  of  Federal  America,  we  shall  see  in  them, 
nothing  like  a  uniform  system  of  equity  or  chancery  jurisdic- 
tion, either  in  principle  or  extent.  We  must  therefore  look 
in  vain  for  such  a  system  in  our  several  and  numerous  States. 
But  in  the  constitution  of  the  United  States  we  have  laid  a 
solid  foundation  of  such  a  system,  which  well  provides  for 
carrying  into  effect  the  judicial  powers  of  the  Union,  in  fed- 
eral cases,  as  well  on  principles  of  equity  as  principles  of  law. 
The  equity  mentioned  in  that  constitution  is  undoubtedly  some 
uniform  general  code  of  equity  ;  and  it  is  equally  certain  that 
we  can  6nd  this  code  no  where  but  in  England,  or  in  the 
English  decisions  in  equity,  we  have  in  English  books  in  this 
country.  The  practice  in  the  Supreme  Court  of  the  United 
States  in  which  alone  such  a  uniform  plan  can  grow  up  in 
our  country,  is  in  full  confirmation  of  this  opinion ;  for  it  is  in 
those  books  only  it  looks  for  authorities ;  at  most  the  excep- 
tions are  so  few  as  not  deserve  attention.  Clear  it  is  that  in 
our  wide  extended  country,  abounding  in  subordinate  courts, 
and  so  formed  are  even  our  highest  State  courts  in  all  national 
concerns,  iUnustbe  found  impracticable  to  establish  such  a  uni- 
form system  in  them,  or  in  the  subordinate  Federal  courts.  It 
obviously  results  thai  it  can  be  well  established  do  where  but  in 
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this  Supreme  Court  of  the  nation.  In  that  it  will  slowly  grow  Ch.  225. 
up  to  a  high  state  of  perfection.  The  judges  of  that  court  Art.  2. 
have,  and  probably  always  will  have,  the  books,  the  abilities,  v^\^' 
and  the  disposition  to  build  it  up.  It  is  true  that  court 
consists  of  seven  judges,  and  some  think  equity  must  be  ad- 
ministered but  by  one  ;  but  this  idea  has  no  foundation  in 
nature  or  experience.  Not  in  nature,  for  a  correct  moral  con- 
science, or  sense  of  right  and  wrong,  ever  has  been,  is,  and 
will  be  as  uniform  and  steady  in  its  office  and  trust,  as  in- 
stinct or  attraction.  Were  it  not  so,  there  would  be  a  great 
defect  in  the  noblest  part  of  the  Deity's  works.  Not  in  expe- 
rience, for  examine  the  equitable  decisions,  depending  on  the 
moral  perceptions  of  the  mind,  made  by  the  Hindoo  judge 
four  thousand  years  ago,  and  the  other  side  of  the  globe  ;  so 
of  the  Roman  judge  in  the  days  of  Cicero  or  Justinian,  in 
another  quarter  of  the  world,  and  we  find  them  made  in  a 
manner  in  which  the  moral  and  correct  American  judge  now 
fully  acquiesces.  So  experience,  in  our  own  country,  teaches 
the  same  thing.  The  people  of  the  United  States  when  they 
formed  that  national  constitution,  never  once  attempted  to 
place  these  federal  powers  in  equity  in  a  single  judge  in  the 
dernier  resort ;  but  placed  them  in  a  Supreme  Court,  never 
expected  to  consist  of  fewer  than  five  judges.  Experience 
further  teaches  that  the  judges  of  this  court  have  been  as  often 
unanimous  in  their  decisions  in  equity,  as  in  their  decisions  in 
law.  In  relation  of  principles  and  cases  in  equity  from  the 
decisions  of  this  court,  it  may  not  be  necessary  to  go  back  to 
the  very  first  years  of  its  institution,  when  the  best  principles 
of  our  national  system  were  new  in  some  measure,  and  re- 
quired some  years  for  the  development  of  them,  and  to 
reduce  them  into  familiar  practice  in  the  different  parts  of  a 
free  and  extended  country,  in  which  some  few  years  were 
necessarily  spent  in  studying  those  numerous  books  which 
contained  the  substance  of  this  system  in  equity  reduced  to 
practice  in  our  own  language.  Equity  is  necessarily  a  system  of 
rule  and  discretion. — Discretion,  as  it  depends  on  the  particular 
circumstances  of  each  case,  there  can  be  no  settled  rule  without 
destroying  equity  itself,  and  reducing  it  to  positive  law.  On 
the  other  hand,  it  is  going  too  far  to  have  equity  without  rule. 
This  may  destroy  all  law,  and  leave  the  decision  of  every 
cause  solely  in  the  breast  of  the  judge.  1  Bl.  Com.  61,  62 ; 
3  Bl.  Com.  429,  436. 

Art.  2.  Our  American  charters,  constitutions,  and  statutes 
relating  to  equity 

^  1.  Charters.  It  is  necessary  in  this  work  briefly  to  attend 
to  these,  and  even  the  old  charters  of  the  Colonies  and  Prov- 
inces now  included  in  the  United  States  5  for  though  these 
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Ch.  225.  charters  had  .little  or  no  tendency  to  establish  a  uniform 
Art.  2.  system  of  equity  throughout  the  whole,  yet  they  did  tend  to 
s^-v-^  plant  the  seeds  of  equity  in  some  of  the  Colonies  and  Provinces, 
by  allowing  courts  of  equity  to  be  instituted,  and  in  some  few 
professedly  to  be  held  by  a  chancellor.  And  it  is  not  under- 
stood that  these  charters  actually  forbade  courts  of  equity  to  be 
established  in  any,  or  that  they  absolutely  prohibited  an  Eng- 
lish chancery  code  distinct  from  the  common  law,  or  calculat- 
ed generally  to  ameliorate  the  rigour  of  it  to  be  introduced 
into  their  jurisprudence.  But  those  who  framed  these  char- 
ters, as  well  as  those  who  received  them,  seem  to  have  been 
in  general  not  much  disposed  to  establish  such  a  code  ;  but 
some  in  this  respect  to  do  more,  some  less,  and  some,  as  in 
New  England  and  Pennsylvania,  nothing,  but  only  to  vest  in 
the  law  courts,  with  jealousy,  and  by  little  and  little,  powers 
in  equity  to  soften  the  unyielding  spirit  of  the  law,  as  stated 
briefly  in  former  chapters,  especially  those  in  which  mort- 
gages, conditions,  penalties,  forfeitures,  and  trusts,  have  been 
considered.  It  was  quite  at  a  late  period  that  New  York 
and  New  Jersey  were  in  a  condition  to  receive  an  English 
code  of  equity.  Delaware  was  ever  nearly  in  the  situation  of 
Pennsylvania.  Louisiana  never  was  in  a  condition  to  receive 
any  part  of  it,  until  1 603.  The  king's  grant  of  Carolina  to 
the  eight  great  proprietors  included  all  the  rest  of  Federal 
America,  except  Virginia  and  Maryland.  These  proprietors 
bad  general  powers  to  establish  courts  and  laws  not  repug- 
nant to  those  of  England.  They  early  set  out  with  a  whimsical 
sort  of  feudal  plan.  In  1700,  the  white  inhabitants  south  of 
Virginia  were  but  6000.  This  plan  so  abounded  with  pala- 
tines, land-graves,  caziques,  chancellors,  admirals,  chamber- 
lains, and  other  great  officers,  as  to  exclude  every  thing  called 
system  in  a  new  country,  either  legal  or  equitable. 

On  the  whole,  there  was  a  court  of  chancery  for  a  very 
short  time  in  Rhode  Island,  but  its  arbitrary  conduct  soon 
caused  its  discontinuance.  Attempts  were  made  to  establish 
such  a  court  in  Massachusetts,  but  failed.  In  New  York  the 
chancery  powers  were  exercised  in  the  executive  branch  (for 
a  time)  of  the  government,  and  according  to  Smith's  History 
were  always  unpopular.  In  New  Jersey  much  the  same.  In 
Pennsylvania  and  Delaware  we  find  no  such  court.  In  Mary- 
land and  Virginia  some  chancery  powers  were  exercised  under 
the  charters.  In  Maryland  the  lieutenant-governor  was  chan- 
cellor. In  Virginia  the  chancery  powers  were  in  the  hands  of 
a  court  of  chancery  of  three  judges ;  and  in  the  Carolinas  and 
Georgia  in  the  executive. 

<s  2.  To  obtain  their  objects  in  matters  of  equity  the  Colonies 
adopted  different  plans.    For  instance,  Massachusetts,  by 
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process  at  law  in  her  courts  of  law,  enabled,  by  special  statutes,  Ch.  225. 
creditors  to  obtain  their  debts  due  to  them  from  their  abscond-    Art.  2. 
ing  debtors,  by  attaching  third  persons  who  owed  debts  to  \^v"V^ 
such  absconding  debtors,  somewhat  like  the  foreign  attach-  Jefferson's 
ments  in  London,  (see  Ch.  192,)  but  Virginia  obtained  the  £ot^>191 
same  object  by  process  in  her  chancery  court  grounded  on  crancb,  187. 
special  statutes. 

t}3.  From  this  summary  sketch  it  will  be  seen  that  even  equity 
powers  were  but  rarely  placed  in  the  hands  of  a  single  man 
in  our  Colonies.  No  powers  in  equity  were  specially  provided 
for  in  the  old  confederation  ;  nor  do  there  by  the  acts  of 
Congress  appear  to  be  any  powers  in  equity  vested  in  the 
district  courts,  held  by  a  single  judge,  except  to  reduce  a 
forfeiture  annexed  to  a  contract  to  what  "  is  due  according  to 
equity."  Sect.  26,  Act  of  Congress,  September  24,  1789. 
But  the  contrary  appears  in  ihe  9th  and  19th  sections  of  said 
act.  It  will  not  be  practicable  in  this  work  to  consider  equity 
cases  in  detail.  Though  those  decided  in  our  courts  are  yet 
but  few,  yet  in  fact,  near  all  in  the  English  code  of  equity  are 
authorities  here,  as  will  be  observed  on  examining  them,  and 
on  noticing  the  vast  numbers  of  them  cited,  and  almost  alone 
cited  in  our  trials  in  equity. 

As  a  society  becomes  rich,  civilized,  and  commercial,  equity 
becomes  the  more  necessary  to  enforce  a  specific  performance 
of  contracts,  but  in  some  good  measure  on  known  and  settled 
principles.  The  law  proceeds  in  rem,  only  in  land  actions  to 
recover  them,  and  in  detinue  and  replevin  to  award  the  thing 
itself  in  dispute  to  the  pit. ;  in  all  other  cases  of  torts  and  con- 
tracts it  gives  him  damages  only,  often  inadequate,  for  not 
having  the  thing  itself  contracted  for.  This  consideration  and 
the  need  there  has  often  been  to  enforce  a  trustee  specifically 
to  perform,  and  the  need  there  has  often  been  to  sift  the  truth 
out  of  the  parties  in  the  numerous  cases  of  fraud  and  conceal- 
ment, have  all  led  to  the  extension  of  the  powers  in  equity. 

$  4.  Constitution.  The  constitution  of  the  United  Statespro-  Art.  3, «.  2. 
▼ides,  that  '*  the  judicial  power  shall  extend  to  all  cases  in  law 
and  equity,"  to  all  the  Federal  cases  enumerated  in  it.  Hence 
equity  is  as  much  made  a  constitutional  part  of  our  Federal 
judiciary  system  as  law  is,  and  all  decisions  in  equity  author- 
ized by  that  constitution  are  as  much  a  part  of  the  supreme 
law  of  the  land  as  decisions  in  law  are.  This  is  the  broad 
and  firm  foundation  on  which  an  excellent  code  of  equity  may 
in  time  be  established  j  and  as  it  probably  will  be  slowly  formed, 
on  account  of  the  limited  number  of  cases  to  which  the  Fed* 
eral  judiciary  power  is  confined,  it  most  probably  will  be  the 
better  matured  and  the  more  perfect  in  the  end. 

§  5.  State  constitutions.  These  do  not  respect  principles  and 
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Ch.  225.  cases  in  equity,  strictly  so  considered,  otherwise  than  they 
Art,  2.    establish  generally  just  and  equitable  principles  of  govern- 

*^*v-^/  ment;  and  several  of  them  make  provision  expressly  for 
courts  of  chancery  and  equity,  such  as  usually  existed  before 
the  American  revolution,  and  all  of  them  leave  State  legisla- 
tures at  liberty  to  establish  such  courts.  The  constitutions  of 
the  New  England  States  do  not  mention  chancery  courts  or 
chancellors  ;  that  of  New  York  merely  recognises  the  chan- 
cellor as  holding  his  office  during  good  behaviour,  or  till  sixty 
years  of  age,  and  excludes  him  mostly  from  other  offices  (and 
views  him  as  an  officer  before  the  revolution)  and  empowers 
him  to  appoint  the  register  and  clerks  in  chancery,  directs  him 
to  test  proceedings  in  it,  and  makes  him  one  of  the  court  for 
the  trial  of  impeachments  and  correction  of  errors.  That  of 
New  Jersey  (art.  8)  makes  the  governor,  chancellor,  (imply- 
ing too  one  existed  previously.)  That  of  Pennsylvania  mentions 
none,  but  gives  to  the  Supreme  Court  and  Courts  of  Common 
Pleas,  "  besides  the  powers  heretofore  exercised  by  them," 
"  the  powers  of  a  Court  of  Chancery,  so  far  as  relates  to  the 
perpetuating  testimony,  the  obtaining  of  evidence  from  places 
not  within  the  State,  and  the  care  of  the  persons  and  estates  of 
those  who  are  non  compotes  mentis.  And  the  legislature  shall 
vest  in  the  said  courts  such  other  powers  to  grant  relief  in 
equity  ^is  shall  be  found  necessary  ;  and  may  from  time  to 
time  enlarge  or  diminish  those  powers,  or  vest  them  in  such 
other  courts  as  they  shall  judge  proper  for  the  due  administra- 
tion of  justice." — Was  rather  a  new  article  in  the  constitution 
of  1790. 

^>6.  The  constitution  of  Delaware,  adopted  September  1776, 
provides,  that  "  the  justices  of  the  Courts  of  Common  Pleas 
and  Orphan's  Courts,  shall  have  the  power  of  holding  inferior 
Courts  of  Chancery  as  heretofore"  &c.  What  these  were 
does  not  come  within  the  compass  of  this  work  to  inquire. 
That  of  Maryland  provides,  the  chancellor  (&c.)  hold  his 
commission  during  good  behaviour,  and  for  a  register  in  chan- 
cery &tc.  So  in  Virginia  the  Court  of  Chancery  existed  and  was 
one  of  the  three  superior  courts,  and  consisted  of  three  judges, 
who,  and  the  five  judges  of  the  General  Court  and  three 
of  the  Court  of  Admiralty,  constituted  the  Supreme  Court  of 
Since  alter-  Appeals  (adopted  July  5,  1776.)  The  constitution  of  North 
couru?Ce  Carolina  provides  also,  for  judges  of  the  supreme  courts  of 
law  and  equity.  That  of  South  Carolina  provides,  that  "  the 
judicial  power  shall  be  vested  in  such  superior  and  inferior 
courts  of  law  and  equity  as  the  legislature  shall"  establish. 
This  was  the  second  constitution  of  South  Carolina,  adopted 
after  the  Federal  constitution  was.  That  of  Georgia  makes  no 
mention  of  chancery  powers ;  nor  does  that  of  Vermont,  except 
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it  authorizes  the  legislature  to  erect  a  Court  of  Chancery,  Ch.  225, 
"  with  such  powers  a 6  are  usually  exercised  in  that  court,  or    Art.  3. 
as  shall  appear  for  the  interest  of  the  Commonwealth,  provid-  v^w/ 
ed  tbey  do  not  constitute  themselves  judges  of  the  said  court.'1 
Constitution  of  Tennessee  in  this  respect  is  like  that  of  South 
Carolina.    The  same  is  that  of  Kentucky.   And  most  of  the 
State  constitutions  which  have  been  formed  since  that  of  the 
United  States  was  adopted,  have  adopted  the  principles  of  it  in 
this  respect,  in  which  the  variety  in  the  several  Colonies  and 
states  has  been  more  considerable  than  in  any  other  part  of 
their  system. 

^  7.  It  will  be  observed,  the  judicial  power  in  the  Federal 
constitution  extends  to  cases  in  law  and  equity,  and  as  will  be 
seen  in  equity  as  in  England,  but  for  the  16th  section  in  the 
judiciary  act  of  September  24,  1789.  It  is  a  rule  in  the  Eng- 
lish system,  for  equity  to  decree  a  specific  performance  of 
contracts,  though  there  is  a  remedy  by  action  at  common  law, 
in  many  cases  where  the  agreement  was  fairly  made  and  not 
very  unequal,  and  where  unfairly  obtaiued,  or  on  terms  very 
unequal,  to  set  it  aside.  I  Ch.  Ca.  39,  42  ;  2  Vern.  423  ;  1 
Ch.  Ca.  42,  Parker  v.  Palmer.  Though  otherwise,  anciently.  J  Ch.R.  158, 
1  Roll.  Abr.  280 ;  1  Roll.  R.  368 ;  Latch,  72.  It  will  in  our  Roper"  *' 
practice  be  matter  of  much  critical  inquiry  how  far  that  sec- 
tion excludes  all  suits  in  equity  where  there  is  a  remedy  at  law. 
As  to  a  remedy  at  law  and  guaranty,  see  an  important  case, 
Cb.  50,  s.  21,  Rqssell  v  Clark,  as  to  guaranties  &c. 

Abt.  8.  Federal  statutes  in  relation  to  equity. 

$  1 .  There  are  several  statutes  of  the  United  States  granting 
powers  in  equity  (amo  g  others)  to  the  Federal  courts ;  also 
prohibiting  all  suits  in  equity  where  there  is  a  remedy  at  cora- 
moo  law.  These  have  already  been  considered  generally,  in 
Ch.  186,  a.  10,  where  the  constitution  and  statutes  of  the 
United  States  were  considered  and  examined  in  relation  to 
writs  of  prohibition  and  admiralty  jurisdiction  &c.  ;  also,  Ch. 
187,  where  there  are  stated  the  constitutional  powers  and  ori- 
gination of  the  Federal  courts ; — also  Ch.  187,  a.  7,  s.  1  to  26, 
where  there  are  collected  decisions  as  to  the  powers  and  du- 
ties of  the  Federal  courts.  See  also,  Ch.  187,  a.  16,  some 
oases  of  construction  as  to  the  powers  of  these  courts  ; — also, 
a.  17,  s.  1  to  22,  general  rules  of  the  common  law  &c.  as  to  the 
powers  and  duties  of  courts;  and  especially  s.  19,20,21, 
rules  in  equity  courts  ; — also  art.  18,  s.  1  to  14,  maxims  in  law 
binding  on  all  courts. 

§  2.  Though  the  Federal  statutes  have  been  noticed  in  prior 
chapters,  which  generally  vest  in  Federal  courts  powers  in 
equity,  yet  some  particular  clauses  remained  to  be  noticed, 

vol.  vii.  66 
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Ch.  225.  which  give  them  powers  in  equity  to  do  particular  acts.  See 
Art.  3.    writs  of  ne  exeat  and  of  injunctions,  Ch.  186,  a.  11,  s.  11,  12, 
v«^^/*^^  13;  and  Act  of  Congress,  Feb.  13,  1807. 
Act  of  Con-      By  this  act  "  in  all  suits  in  equity  it  shall  be  in  the  discre- 

SflTTsu^s.  l'on  °^ tne  court»  uPon  tne  request  of  either  party,  to  order  ibe 
26!  testimony  of  the  witnesses  therein  to  be  taken  by  depositions," 

according  as  taken  in  the  highest  court  in  the  State  in  equity 
in  like  cases ;  but  does  not  extend  the  rules  to  States  in  which 
testimony  by  deposition  in  chancery  is  not  taken. 
Act  of  Con-      $  3.  This  act  provides,  that  "  in  any  cause  before  a  court  of 
press  of  Feb.  the  United  States,  it  shall  be  lawful  for  such  court  in  its  discre- 
,  18  2,  s.  .  jjQn  to  a(jmjt  jn  evidence  any  deposition  taken  in perpet uam  ret 
memoriam,  which  would  be  so  admissible  in  a  court  of  tbe 
State  wherein  such  cause  is  pending  according  to  the  laws 
thereof." 

Act  of  Con-      §  4.  By  this  judicial  act  of  Congress  it  is  made  "  the  duty  of 
"T^wa?1?'    ^'rcml  Courts  in  causes  in  equity,  and  of  admiralty  and  raari- 
19      f      time  jurisdiction,  to  cause  the  facts  on  which  they  found  their 
sentence  or  decree  fully  to  appear  upon  the  record,  either 
from  the  pleadings  and  decree  itself,  or  a  state  of  the  case 
agreed  by  the  parties  or  their  counsel,  or  if  they  disagree  by 
a  stating  of  the  case  by  the  court."    It  will  be  observed,  that 
by  this  act  only  the  Circuit  (not  the  District)  Court  is  required 
so  to  state  facts  on  tbe  record  in  cases  in  equity.  It  has  been 
decided,  as  we  shall  see,  that  there  is  no  jury  trial  in  these 
cases  ;  so  no  way  to  find  and  state  the  facts  by  special  ver- 
dict.   Then  such  a  state  of  facts  in  the  lower  court  becomes 
necessary,  as  the  grounds  of  its  decisions,  to  enable  tbe  court 
above  to  see  these  grounds  if  erroneous  or  not. 
Act  of  Con-       ^  5.  This  is  the  most  important  section  in  this  important  act, 
o4^i789,Pf.    establishing  the  Federal  judicial  system,  both  as  it  respects 
26.  causes  in  equity  and  causes  in  law. 

It  enacts,  44  that  a  final  judgment  or  decree  in  any  suit  in  tbe 
highest  court  of  law  or  equity  of  a  State  in  which  a  decision  in 
the  suit  could  be  had, — where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authority  exercised  under 
the  United  States,  and  the  decision  is  against  their  validity ; 
or  (2d)  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under  any  State,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favour  of  such  their 
validity  ;  or  (3d)  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  cither  parly,  under  such  clause  of  the  said  con- 
stitution, treaty,  statute,  or  commission, — may  be  re-examined 
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and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United  Ch.  225. 
States,  upon  a  writ  of  error,  the  citation  being  signed  by  the  Art.  3. 
chief  justice,  or  judge,  or  chancellor  of  the  court  rendering  \^mym\J 
or  passing  the  judgment  or  decree  complained  of,  or  by  a  jus- 
tice of  the  Supreme  Court  of  the  United  States  in  the  same 
manner  and  under  the  same  regulations ;  and  the  writ  shall  have 
the  same  effect  as  if  the  judgment  or  decree  complained  of 
bad  been  rendered  or  passed  in  a  Circuit  Court ;  and  the  pro- 
ceedings upon  the  reversal  shall  also  be  the  same,  except  that 
the  Supreme  Court  instead  of  remanding  the  cause  for  a  final 
decision  as  before  provided,  may  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  But  no 
other  error  shall  be  assigned  or  regarded  as  a  ground  of  rever- 
sal in  any  such  case  as  aforesaid,  than  such  as  appears  on  the 
face  of  the  record,  and  immediately  respects  the  before  men- 
tioned question  or  validity  or  construction  of  the  said  con- 
stitution, treaties,  statutes,  commissions,  or  authorities  in  dis- 
pute. 

§  6.  Sect.  34  of  the  act  enacts,  "  that  the  laws  of  the  sev- 
eral States,"  (where  no  Federal  law  to  decide  by,)  "  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  where  they  apply."  It 
will  be  observed,  that  the  laws  of  the  several  States  are  not 
made  rules  of  decision  in  cases  in  equity.  The  distinction 
was  very  properly  made  ;  as  the  several  States  had  codes  of 
law  well  known  and  complete  to  near  all  the  purposes  of 
meum  and  tuum  and  to  many  other  purposes ;  but  no  State 
had  a  code  of  equity  of  much  value.  On  the  25th  section, 
above,  was  grounded  the  writ  of  error  in  the  great  case  of  i  wheat  304 
Gelston  U  al.  v.  Hoyt,  stated  Ch.  224,  a.  10 ;  the  great  case  382. 
of  Martin  v.  Hunter,  Stc.  &c. 

^  7.  It  will  be  observed  further,  that  though  equity  is  very 
often  mentioned  in  the  many  charters,  constitutions,  and  statutes 
above  cited  or  referred  to,  yet  in  none  of  them  is  it  in  any 
degree  whatever  defined,  though  the  expression  clearly  must 
have  had  reference  when  used,  to  some  code  of  equity  in  a 
system  of  jurisprudence,  yet  none  is  named,  not  even  the 
State  or  nation  in  which  to  be  found.  Therefore,  a  foreigner 
may  well  ask,  though  Americans  will  understand  to  what  sys- 
tem it  referred.  So  well  understood  was  the  English  code  of 
equity  and  chancery  proceedings  in  the  United  States,  that 
we  all  well  understood  that  was  intended  whenever  the  word 
equity  or  chancery  was  used  in  a  general  sense,  as  above. 
Therefore,  in  forming  a  constitution  even  in  Vermont  the  peo- 
ple of  that  State  in  1786,  authorized  their  legislature  to  erect 
a  Court  of  Chancery,  "  with  such  powers  as  are  usually  exer- 
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Ch.  225.  cised  in  that  court,"  referring,  as  was  well  understood,  to  the 
Art,  4.    English  Court  of  Chancery,  though  not  named  or  even  re- 
motely  alluded  to.    The  words  then,  equity  and  chancery, 
being  so  understood  in  the  constitutions  and  statutes  cited  in 
this  chapter,  our  course  is  to  6nd  this  code  in  English  books 
we  possess  ;  very  little  affected  till  of  late  years  by  our  own 
principles  and  cases  in  equity, 
l  Crunch,        $  3.  These  and  other  considerations  no  doubt  induced  the 
practice.      jU(1Ses  °f our  Supreme  Court  of  the  United  States,  in  their 
17th  rule  of  their  rules  of  practice,  to  make  it  conformable  to 
that  of  the  chancery  in  England. 

State  statvtes  relating  to  equity  fyc.  These  have  been 
sufficiently  noticed  in  two  States  (Massachusetts  and  Maine) 
already,  in  different  parts  of  this  work  ;  and  it  is  not  within  the 
intention  of  it  to  notice  them  in  every  State,  except  a  very 
few  of  the  most  material  parts  of  them,  as  occasions  may 
occur  ;  nor  is  there  room  in  this  work  to  trace  chancery  pow- 
ers through  the  church  and  imperial  government  to  the  Ro- 
man prtetor  and  Athenian  Archon. 

Art.  4.  A  sketch  of  equity  powers  in  England,  as  exercised 
in  the  modern  courts  of  equity  distinct  from  the  ancient  Court 
of  Chancery.  There  will  be  occasion  further  to  notice  these 
powers,  especially  in  support  of  American  cases  in  subsequent 
articles. 

— Iin  R  Tm4  §  1  •  0°  these  constitutional  and  statute  provisions  above,  it 
—Hob.  63  —  nas  Deen  asked,  what  code  of  equity  the  Federal  constitution 

1  Roi.  372.—  means,  when  it  extends  the  judicial  power  to  enumerated  c 

2  h*  vf^asT"  *n  *aw  an(*  e(lmty'    *l  Das  Deen  anf^        06  clea'ty  *b 
— Eq.  Abr    the  English  code  of  equity  was  intended.    It  also  has  been 

127, 128, 129.  asked,  how  are  we  to  understand  this  code.  In  our  best 
14—1  Mod  rePorts  lne  words,  chancery  and  equity,  seem  to  be  con  found - 
306—1  stra.  ed.  We  must  inspect  the  English  system  to  find  what  is 
^'^ch'  114  mean*  equity.  In  that  we  find  an  ancient  Court  of  Chan- 
a.,27.— Pow.'  cery  that  existed  long  before  the  conquest,  "  governed  by  the 
on  Cod.  67,  rules  of  the  common  law,"  and  not  by  the  rules  of  the  civil 
646— C$  'aw» — an(*  necessarily,  as  no  code  of  civil  law  existed  in  Eng- 
Com.  b.  land  until  long  after  the  conquest.  We  find  also,  in  the  Eng- 
C^n-3F  !»  lish  system  a  4*  court  of  equity,"  nearly  coeval  with  uses  and 
w.  396.—  ?  ^usts,  the  first  decree  in  which  was  17  R.  II.  2.  In  chancery 
Bunb.  183,    are  two  courts,  the  ordinary  in  which  the  chancellor  proceeds 

D^Chan^™'  Vv  lhe  common  ,aw»  4  ,n8t-  79»  80»  81  5  in  tljis»  mispleading 
1.— 3  Bl.  *rt  form  »s  not  prejudicial.  1  Rol.  372.  2d.  Extraordinary 
Com.  46.—  jurisdiction, — court  of  equity  ;  this  is  not  a  court  of  record  ; 
cwesCoot  4  In.st*  81  5  Yelv.  227  ;  and  proceeds  by  English  bill,  and 
er's  Plead-  nas  jurisdiction  properly  in  three  cases:  1.  Fraud  :  2.  Acci- 
ings  in  Equi-  dent 3.  Trust  and  confidence.  In  this  court  the  pit.  cannot 
proceed  if  he  has  a  remedy  at  law ;  so  (>eld,  on  demurrer  to 
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his  bill.    But  equity  will  sustain  his  bill,  where  difficult  for  Ch.  225* 
him  to  proceed  at  law.    It  sustains  a  bill  for  a  preacher's  pen-    Art.  4. 
sion  only,  relieves  an  heir  against  fraud.  2  Atk.  39.    So  if  \^y*^j 
imposed  on  by  exorbitant  prices,  in  several  cases,  by  one.  Id. 
and  301.  Sustains  a  bill  for  shares  in  water-works.  3  Atk.  336. 
So  for  B  to  recover  back  money  he  paid  for  his  own  estate  to 
A,  though  no  fraud.   1  Vesey,  126.    So  for  the  ph.  if  his 
deed  be  destroyed  or  concealed  by  the  deft.  387.    So  if 
lost  and  the  pit.  cannot  recover  at  law.  Id.    So  if  his  title  at 
law  is  doubtful ;  I  Vesey  jun.  424  ;  but  not  for  .volunteers. 
1  Vesey  jun,  275.     So  equity  relieves,  if  an  action  be 
a^iinst  good  conscience,  though  fraud  is  denied.  I  Vern.  489. 
Will  direct  a  reconveyance  of  an  absconding  debtor's  estate 
for  his  creditor's  benefit,  if  a  trustee  buy  it  at  an  undervalue, 
on  repaying  to  him  principal  and  interest.    1  Vern.  465. 
Equity  does  not  relieve  against  one's  bond  merely  because  a 
weak  man.  3  P.  W.  129.    A  owns  an  estate,  and  his  attor- 
ney sells  it  to  B,  and  does  not  disclose  to  him  an  incumbrance, 
the  attorney  in  equity  must  make  satisfaction.  1  Vesey,  95. 
So  if  a  minor's  administrator  sell  as  his  own  estate  the  minor's 
funded  stock  be.  to  A,  and  he  from  the  entries  in  the  books 
had  notice  it  was  the  minor's,  he  is  relieved  in  equity  against 
A.  Ch.  R.  298.    After  the  probate  of  a  will  equity  will  in- 
quire into  the  fairness  of  a  residuary  devise  of  real  estate  in  it. 
Stra.  666.    Equity  construes  a  statute  precisely  as  a  law 
court  does,  3  Bl.  Com.  430 ;  that  '*  according  to  the  true  in- 
tent of  the  legislature."  Id.    Where  it  is  known,  but  where 
not  exactly  expressed  or  defined,  equity  allows  the  decision  to  J  BI- 
be  as  in  the  judgment  of  a  good  man  it  ought  to  be.  Id.  29' 4  6* 
Equity  allows  an  estate  by  curtesy  in  a  trust  estate,  but  not 
dower.    So  it  can  allow  a  mortgage  at  five  per  cent.  to>  be  4  Ven  jr 
reduced  to  four  if  interest  be  well  paid  ;  but  not  one  at  four  <>78.  2  Bac. 
to  be  increased  to  five  if  not  so  paid.  And  2  Vern.  289,  316 ;  Abr.Ch.c.2. 
3  Atk.  520.    So  equity  can  enforce  the  specific  performance 
of  contracts,  and  assist  defective  conveyances  not  against  clear 
law.    It  can  notice  all  frauds,  covins,  and  deceits,  not  reme- 
diable by  law :  2.  All  accidents,  as  if  one  be  robbed  going  to 
pay  money  :  3.  Breaches  of  trust  and  confidence  ;  4  Inst.  84  ; 
10  Mod.  1  ;  but  can  never  suffer  its  own  principles  or  rules  to 
be  used  for  the  evasion  of  good  laws.  Equity  can  exclusively  io  Mod. 
notice  trusts  or  second  uses.  10  Mod.  103.   If  issue  be  joined  Cooper  s  Pi. 
can  award  a  venire  returnable  into  B.  R.  10  Mod.  259.  So  it  ^rod  26» 
can  aid  defective  executions  of  powers.  10  Mod.  467.    So  it 
can  set  up  a  will  cancelled  upon  a  false  supposition.  Id.  So  on 
a  covenant  to  sell  and  convey,  it  can  compel  the  heir  to  join  in 
the  conveyance.  10  Mod.  469.    But  not  the  heirs  in  tail.  Id. 
Exceptions.  Id.   A  contracts  to  sell  lands  to  B,  A  sells  to  C 
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Ch.  225.  with  notice,  C  is  trustee  to  B  ;  and  equity  can  enforce  C  to 
Art,  4.    convey  to  B.  10  Mod.  528.    So  if  one  devise  his  lands  to 
<^~v^^/  pay  his  debts,  equity  can  decree  after  purchased  lands  to  be 
sold  therefor,  p.  529,  if  contracted  for  before  the  devise  ;  2 
Ch.  Ca.  144  ;  and  even  if  not.   10  Mod.  529. 
vSs"!!  *1*6      $  ^'  ^      ProPertv  he  m  trustees,  equity  may  compel  them 
Po'w.  43, 46,  t0  assert  their  legal  property  on  the  application  of  cestui  gue 
47,  Folev  r.  trust,  however  remotely  interested.   So  equity  has  cognizance 
dtpd*!'    Hl  °^  tne  division  °f  chattels  personal,  between  tenants  for  life 
Brown's  Ch.  and  those  to  whom  limited  over  as  res  in  specie,  and  to  oblige 
Ca  274.       tenant  for  life  to  preserve  the  same  accordingly. 
Roberts  on       ^  3.  jf  the  ph.  state  the  very  agreement  in  his  bill,  and  the 
*'        deft,  admits  it,  submitting  to  perform  or  not,  equity  can  com- 
pel him  to  perform,  if  he  do  not  insist  on  the  bene6t  of  the 
statute  of  frauds.   See  pleadings,  4  Vesey  jun.  23,  91,  720. 
Powell  on        §4.  If  a  devise  be  made  to  A  on  a  confidence  that  binds 
Dev.  696.      liis  conscience,  his  breach  of  confidence  equity  views  as  fraud- 
ulent.   This  is  a  ground  of  equity,  and  it  decrees  A  to  hold 
for  the  benefit  of  the  party  aggrieved.  Hob.  109.    So  equity 
will  set  a  will  aside  obtained  by  fraud,  good  at  law  in  a  special 
case.  1  P.  W.  286  ;  2  Vern.  699.    So  if  A  get  a  legal  will 
to  himself  in  fraud  of  others,  equity  can  decree  him  their 
trustee-  Id.    So  if  the  heir  prevents  a  provision  in  a  will  for 
younger  children,  it  will  decree  him  to  make  it.  Pre.  Ch.  4 ; 
Gilb.  R.  Eq.  1 1  ;  2  Ves.  564  ;  Cooper's  PI. 
Powell  on        §  5.  A  court  of  equity  can  enforce  a  specific  execution  of 

Si"  &c  296  a  Paro^  aSreement  as  *°  hind,  where  there  is  no  danger  of  per- 
312!        '  jury  or  fraud,  as  if  admitted  by  the  deft's.  answer,  or  is  partly 
performed,  &c.  See  Ch.  1 1,  several  cases,  especially  art.  6, 
a.  9,  a.  10,  a.  11  ;  Ch.  32,  especially  a.  10,  a.  12,  contracts 
enforced,  set  aside,  &c.    If  a  surety  in  a  bond  pay  it,  equity 
lb  315  316         comPel  the  principal  to  pay  him  the  amount.  2  Vesey, 
317,318.  '  371,  374  ;  2  P.  W.  243.    A  bond  void  at  law  equity  will 
1        establish  to  effect  the  parties'  mentions.  2  Atk.  97.    So  the 
assignment  of  a  bond,  with  or  without  consideration.  2  P.  W. 
608  ;  2  Vern.  540.    When  certain  instruments  appear  which 
clearly  imply  another,  equity  intends  it,  though  not  produced, 
lb.  325.        7  Brown's  Par.  Ca.  21  ;  1  Vesey,  534.  Will  decree  any 
contract  that  ought  in  conscience  to  be  performed.  2  Pow.  on 
Con.  10.   Will  decree  a  general  account  for  fraud.  5  Vesey 
jun.  27.   Will  order  a  minor  trustee  to  convey  an  estate  in 
Calcutta  on  7  \nne,  c.  19,  240,  248.  Will  act  in  the  case  of 
a  lost  bond,  though  law  does  also.  240.    So  in  contribution 
among  partners.  79.   Will  decree  an  unreasonable  contract 
to  be  set  aside.  1  Eq.  Ca.  Abr.  88  ; — cases  88  to  92.  Con- 
current authority  in  law  and  equity  as  to  frauds  &c.    1  Burr. 
396. 
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^  6.  Case*  in  which  equity  cannot  exercise  power,  or  will  Ch.  225. 
not.    Not  in  case  of  a  penalty  agreed  as  special  damages ; —    Art.  4. 
not  of  a  rent  of  £&  an  acre  for  ploughing  up  ancient  mea-  v^^*v-^/ 
dow.   Nor  can  equity  relieve  against  a  lapse  of  time  ma-  p00!^1"'*  PI 

•  i   •  1  .  •  c  r  i  Introd  28.— 

terial  in  the  contract,  nor  in  cases  of  covenant  for  renewal  3  B,  Com 
of  leases.  Nor  can  equity  relieve  against  positive  settled  law,  430, 436. 
though  even  very  hard,  as  tlie  law  in  England  &tc.  which  ex- 
empts lands  descending  or  devised,  from  being  applied  to  pay 
simple  contract  debts  of  the  ancestor  or  devisor,  though  aris- 
ing from  the  monies  lent  to  buy  the  very  land  ; — nor  against 
laws  of  descent,  though  founded  in  severe  feudal  principles.  So  2  Com  D 
in  other  cases  in  which  equity  must  obey  the  law,  and  say,  ita  Equity  in 
lex  scripta  est.  Nor  against  a  maxim  of  law,  except  in  cases  Chancery, 
of  fraud  ;  1  Roll.  374  ;— -nor  against  a  statute  understood  ; — 
nor  in  any  way  in  effect  to  evade  it ; — nor  against  a  judgment 
duly  obtained  ;  Ch.  Ca.  227  ; — nor  one  executor,  where  the 
other  receives  and  releases  the  whole  debt ;— not  against  a 
contract  honestly  obtained.  Nor  can  equity  set  up  a  deed  or 
will  not  duly  executed  ;  3  Atk  203,  453 ;  Mod.  620  ;  2  Vern. 
475 ; — nor  a  right  legally  barred,  2  Atk.  240.  Nor  can 
equity  act  if  the  ph.  have  as  good  a  remedy  at  law.  1  Vern. 
71.  Secus,  if  the  legal  remedy  be  doubtful  or  embarrassed; 
Brown,  27,  200;  2  Vesey,  100;  Stra.  403.  So  otherwise, 
if  the  direction  in  equity  be  against  law  in  a  mere  matter  of 
form  only.  1  Vern.  439  ;  1  P.  W.  682.  Nor  can  equity  sup- 
port au  equitable  against  a  legal  and  equitable  title,  though 
this  be  lost.  Stra.  240.  Nor  can  equity  relieve  one  who  sub- 
mits to  be  examined  as  to  a  matter  penal  upon  him  ;  Stra. 
168  &c.  ; — nor  a  deft,  who  pleads  an  improper  plea  by  his 
attorney  ;  2  Vern.  325.  Nor  can  equity  deny  to  one  his  legal 
right  to  try  his  title  as  often  as  he  pleases  in  ejectment,  10 
Alod.  1  ; — nor  relieve  an  obligor  from  the  penalty  of  a  bond, 
till  he  pays  the  honest  debt  and  costs  ;  2.  Nor  can  equity 
alter  the  maxims  of  law ;  or  relieve  against  a  collateral  war- 
ranty, though  "  the  harshest  and  most  cruel  point  of  the  com- 
mon law."  p.  3  ; — and  several  cases,  Cooper's  PI. 

$  7.  A  court  of  equity  will  not  set  a  will  aside  on  a  sug-  p0wcl)  on 
gestion  of  fraud  or  imposition  in  making  it ;  as  if  so,  it  is  not  Dev.  191  to 
his  will,  and  a  matter  of  fact  at  law  ;  1  P.  W.  548  ;  2  Vesey,  ^aV/cnat 
183  ;  as  the  will  of  a  weak  man  ;  but  will  his  deed  got  by  cited, 
misrepresentation,  2  P.  W.  270  ; — will  direct  an  issue  as  to 
such  will,  2  Atk.  324,  424.    Nor  will  equity  inquire  if  the 
testator  was  non  compos  ; — is  matter  at  law.  1  P.  W.  288  ; 
2  Atk.  424  ;  3  Atk.  17.  Such  fraud  is  at  law.  1  Eq.  Ca.  Abr. 
406  ;  2  do.  421  ;  3  Brown's  Par.  Ca.  358.    So  if  compos, 
or  not,  is  a  fact  at  law.  3  Atk.  544.    Is  not  his  will  by  law. 
Will  not  direct  an  issue  to  try  the  testator's  sanity,  where  the 
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Ch.  225.  subscribing  witnesses  attest  bim  sane,  on  the  heir's  mere  sug- 
Art.  4.    gestion  of  insanity,  and  no  proof.   3  Atk.  356.  Chancery 

s*^v-^»  does  not  declare  a  will  well  proved  against  the  heir  where  not 
forthcoming,  or  to  be  found.  2  Atk.  120.  Will  not  decree  a 
will  well  proved  unless  all  the  witnesses  are  examined ;  3 
Atk.  27  ;  1  Wils.  216  ;  1  Vesey,  177 ;  or  the  heir  actually 
admits  it.  1  Vesey,  274  ;  2  Stra.  961  ;  1  Atk.  627. 

Powell  on  8.  A  court  of  equity  will  not  decree  a  feme  covert  to  pay  a 

104  106.01  sum  °^  monev  5  Dut  if  sne  engaSe>  generally  will  order,  where 
reasonable,  her  trustees  to  pay  out  of  her  personal  estate  and 

lb  161, 171.  rents  fee.  1  Brown's  Ch.  Ca.  16  ;  Ch.  19,  a.  10,  s.  7.  Nor 
decree  a  specific  execution  of  a  contract  by  A  to  convey  B's 
estate ; — nor  relieve  against  a  penalty  in  the  nature  of  agreed 
damages ; — nor  support  a>  contract  to  pay  one  for  acting  as 

lb.  186.  puffer  at  auctions,  being  to  deceive  fair  purchasers  j— is  also 
void  at  law. 

2  Pow.  on  §  9.  A  court  of  equity  will  not  decree  alimony  to  a  second 
Con.  11, 16.  wife,  living  the  first,  but  will  an  agreement  for  a  separate 
maintenance  in  the  nature  of  it ;  but  usually  will  not  decree 
a  specific  performance  of  an  agreement  not  entitling  the  party 
to  damages  at  law.  Pre.  Ch.  96.  It  is  at  the  discretion  of  a 
court  of  equity  not  to  enforce  a  specific  performance  of  con- 
tracts, even  though  there  be  no  remedy  at  law }— will  not 
when  the  parties  appear  to  rely  on  an  action  at  law ; — nor 
decree  security  to  a  party  he  did  not  provide  for.  Moseley, 
118;  IP.  W.  107,  461.  It  is  enough  the  party  has  the 
security  he  at  first  agrees  to  take,  Id.  Will  not  set  aside  an 
agreement  merely  for  the  inadequacy  of  price.  2  Pow.  on 
Con.  151.  Will  not  enforce  a  contract  entered  into  under 
the  impulse  of  fear,  occasioned  by  unlawful  violence ;  but  set 
it  aside.  2  Pow.  on  Con.  160,  163.  But  not  for  a  just  awe 
of  a  third  person,  a  lawful  superior,  and  exercising  his  autho- 
rity for  a  lawful  purpose.  1  Vesey,  19;  1  Atk.  11.  Never 
if  fairly  and  freely  confirmed.  2  Vesey,  152;  1  P.  W.  293, 
727.  Will  not  allow  a  party  to  recover  a  penalty,  if  without 
it  the  substance  of  the  contract  can  be  obtained.  2  Pow.  on 
Con.  204;  1  Vern.  60  ;  2  Vern.  3,6  ;  3  Atk.  520;  Ch.  28, 
a.  5  ;  1  Vern.  68  ;  1  Vern.  220,  268.  Cannot  decree  the 
specific  performance  of  a  contract  as  to  personal  estate,  if  it 
be  denied,  and  the  relief  demurred  to.  2  Pow.  on  Con.  216. 
Secus,  if  not  demurred  to ; — the  deft,  answers.  Id. ;  Ch.  R. 
158.  Court  of  equity  will  not  apportion  relief  where  a  con- 
tract is  entire,  and  in  part  inequitable.  2  Pow.  on  Con.  226, 
227  ;  2  Ch.  Ca.  202.  Nor  enforce  one  exorbitant,  and  made 
with  a  weak  person,  though  in  part  executed.  Id.  Nor  make 
a  decree  which  cannot  be  executed,  or  will  be  useless.  1 
P.  W.  130,  470.    Will  not  decree  an  agreement  attended 
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with  hard  circumstances;  Eq.  Ca.  Abr.  18,  pi.  9; — nor  if  Ch.  225. 
fraudulent,  pi.  10; — not  if  uncertain,  pi.  11  ; — nor  if  suspi-    Art.  5, 
cious,  though  no  fraud  proved,  pi.  12.  Will  not  setaside  a  settled  v^vw 
account,  but  on  strong  ground.  5  Vesey  jun.  837.    Nor  en- 
force an  agreement  proved  by  letters  different  from  that  stated 
in  the  bill,  and  proved  by  one  witness ;  5  Vesey  jun.  452 
nor  where  minors  fee.  are  to  perform,  846  ; — nor  sustain  a 
bill  to  set  aside  a  bond  void  at  law.  5  Ves.  286.    Will  not 
aid  a  forfeiture,  or  suffer  a  penalty  to  be  demanded. 

^  10.  Cases  in  which  law  and  equity  courts  have  concurrent  3  bi  Com. 
powers.    Every  kind  of  fraud  is  cognizable  equally  in  a  court  431, 
of  law,  as  in  a  court  of  equity.    Some  frauds  in  the  former  f^od  ^1 
only ;  as  in  obtaining  a  devise  of  land.  '*  Many  accidents  also  28;  several 
supplied  in  a  court  of  law ;"  as  loss  of  deeds,  mistakes  in  ac-  ■JJJ'Jj 
counts  and  receipts,  wrong  payments,  deaths,  which  make  it  ifeE^.* 
impossible  to  perform  a  condition  literally,  and  many  other 
contingencies.  And  in  many  cases  there  is  no  relief  in  either 
against  accidents ;  as  if  by  accident  a  recovery  be  ill  suffered, 
a  devise  ill  executed,  a  contingent  remainder  destroyed,  or  a 
power  of  leasing  omitted  in  a  family  settlement.    If  a  techni- 
cal trust  in  a  deed  created  by  the  limitation  of  a  second  use 
be  confined  to  equity,  other  trusts  exist  cognizable  at  law ;  as 
deposits,  and  all  manner  of  bailments ;  and  case  for  money 
had  and  received  to  the  pit's,  use,  a  remedy  at  law.  almost  as 
universal  as  a  bill  of  equity.    Neither  court  can  vary  men's 
wills  or  agreements,  or  make  wills  or  agreements  for  them ; 
both  are  bound  by  the  intention  of  the  parties.   On  the  whole, 
their  main  difference  is  "  in  the  mode  of  proof,  the  mode  of 
trial,  and  the  mode  of  relief1* 

§11.  Where  the  main  question  is  as  to  title,  so  at  law,  yet  p0trell  on 
an  equitable  circumstance  may  give  equity  concurrent  jurisdic-  Dev.  6W. 
tion,  then  it  must  decide  the  legal  question.  3  P.  W.  296. 

Art.  5.  General  principles  or  rules  in  equity  as  to  per- 
forming  contracts  fyc. 

^  1 .  A  court  of  equity  will  not  sustain  the  suit  or  process,  Em'ngton  v. 
except  only  where  the  pit.  wants  the  thing  in  specie,  and  can-  ^^*'c^ 
not  have  it  but  by  chancery  proceedings.    And  2  Bro.  Ch.  Agreements 
R.  343;  8  Vesey  jun.  163,363;  Mitford's  Plead.  109;  1  B. 
Wheat.  197  ;  1  Hen.  fe  M.  1 10  to  133,  Long  v.  Colston. 

§  2.  The  equity  jurisdiction  to  decree  specific  performance  I  Vesey  jr. 
is  discretionary  and  not  compulsory,  for  the  judge  in  equity      ~*  ^es- 
may  in  every  case,  if  he  sees  fit,  leave  the  contractee  to  avail  w.  198— 18 
himself  of  the  legal  advantage  of  his  contract.   Codman  v.  Ves.jun.  10. 
Horner.  ~7  Ve9  ^a' 

§  3.  Wherever  the  matter  of  a  bill  is  in  damages,  the  rem-  |2  Vcj  > 
edy  is  not  in  equity  but  at  law,  because  the  damages  cannot  331. 
be  ascertained  by  the  chancellor's  conscience,  but  only  by  a 
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Ch.  225.  jury  or  some  statute  provision.    But  see  Morgan  v.  Morgan, 
Jirtm  5.    a.  10,  s.  2. 

s^-v-^^  $  4.  It  is  not  a  rule  in  all  cases  binding  on  courts  of  equity, 
5  Vesey  jr.    to  order  contracts  not  specifically  perforraable  to  be  delivered 

846.— 10  Ves.  ,  i  i.  j  i 

jun.  292  —  "P  »  out  in  many  cases  to  leave  the  party  to  proceed  at  law, 
3  Atk.  188,  and  to  claim  on  his  contract  the  right  he  has  acquired,  and 
384-  usually  where  the  damages  to  be  recovered  are  equal  to  the 

injury.  2  Bro.  C.  C.  341. 

2  Eq.  Ca.         §  5.  Therefore,  a  court  of  equity  will  not  entertain  a  bill 

Dori-on  «•      ^or  a  specific  performance  of  a  contract  of  stock,  corn,  hops, 

Westbrook.—  or  other  articles  of  merchandize,  but  will  leave  the  pit.  to  sue 

?iev"'  !kL»  m  lne  courls  °f  lawi  except  in  special  cases.  2  Vern.  394 ; 
-6  vm.  640.  Cooperig  p,  ,32)  133;  Sugden,  154. 

3Wooddes.  §  6.  So  if  there  be  a  breach  of  common  covenants  to  re- 
r^iaVi-**11*'  Pa'r  leased  premises,  the  proper  remedy  says  the  couri  of 
waring.—     equity  is  an  action  at  law.    So  is  viewed  the  lessee's  cove- 

3  Ve«.  184.    nant  t0  fill  Up  a  ditch  or  a  gravel  pit.  8  Vesey  jun.  159.  Flint 

v.  Brandon;  6  Vesey,  818;  but  3  Atk.  512;  8  Ed  IV.  4; 
1  Vesey  jun.  236. 
10  Ves.  jr.  $  7.  Exceptions  to  these  rules.  As  where  there  is  a  pen- 
161,  Nut-  alty  in  the  contract  to  be  relieved  against,  or  where  the  dam- 
Thornton.  aSes  recoverable  at  law  on  contracts  respecting  mere  personal 
Lester  p.  chattels,  are  an  inadequate  compensation  for  the  non-perform- 
Baxter.—  ance  of  ^  contract.  3  Atk.  383  ;  2  Vern.  394,  Gardner  v. 
Stuart"  V'     Pollen  ;  2  Br.  P.  C.  41 5,  Thompson  v.  Harcourt ;  3  Br.  Ch. 

R.  166,  Lucas  t>.  Commerford  ;  8  Vesey  jun.  164  ;  7  Vesey 
jun.  34 ;  Bunb.  135  ;  Fontb.  Notes  on  Equity  Tr.  389  ;  12 
Vesey  jun.  395  ;  1  Br.  Par.  Ca.  133;  10  Vesey,  161  ;  1 
Cox,  258  ;  17  Ves.  jun.  276. 
Eq.  Ca.  Abr.      §  8.  For  equity  to  decree  a  specific  performance  of  con- 

^r'w^aJa  tracts'  tnev  musl  bc  val'd  81  lflw*  But  some  exceptions;  as  if 
—2  Vera.  one  De  bound  by  bond  to  settle  certain  lands  by  a  day  named 
480— Cove-  and  dies  before  the  day,  so  the  bond  is  saved  at  law,  yet  a 

veTLc0  CSee  court  °^  e(\Uity  wi,l  decree  a  specific  performance. 

Ch.  104,  a.  2,     $  9.  Equity  requires  a  contract  or  agreement,  in  order  to 

4  v«  ^°4  ke  sPec^ca"y  performed,  to  be  certain  and  defined,  fair  and 
— nVes.  jr.  e<lual»  a°d  proved  in  a  legal  manner  ;  also  to  be  a  final  agree- 
691.— 8  Ves.  ment,  not  merely  articles  for  the  purpose  of  forming  a  final 
^Vef°>  ~9?  agreement  on  the  subject :  also,  requires  the  adequacy  of  price 
— 6  Vea'jr.  to  be  such  as  not  to  leave  room  to  suspect  fraud  or  oppression, 
973.  or  undue  advantage  from  the  inadequacy  of  price.  Where 

heirs  not  named  are  bound  to  convey.  New  on  Con.  34. 
3  Bos.  k.  P.  10.  How  equity  enforces  a  contract  in  part.  Generally 

r6Joiinson°D  8  C0Mrt  °^  ^aw  v'ews  the  contract  as  entire  ;  hence  to  be  per- 
formed in  toto  or  not  at  all.  But  a  court  of  equity  often 
enforces  a  part  only,  and  views  another  part  as  void.  As 
where  A  sold  two  lots  of  land  to  B  distinctly  valued,  and  B 
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was  evicted  from  one  of  them  after  be  paid  for  them,  and  Ch.  225. 
before  the  title  was  executed  ;  even  a  court  of  law  allowed    Art,  5. 
him  to  sever  the  contract  and  recover  back  the  money  paid  ^v-^j 
for  that  lot,  and  retain  the  other ;  but  a  court  of  law  can  but 
rarely  do  this ;  and  probably  in  this  case  the  two  lots  being 
distinctly  valued,  the  court  considered  there  was  in  substance 
two  contracts. 

$11.  But  in  the  sale  of  several  lots,  and  the  seller  cannot  2  Br.  Ch.  R. 
make  title  to  some  of  them,  a  court  of  equity  compels  the  shormid  — 
buyer  to  take  those  to  which  a  good  title  can  be  made,  if  sep-  i  Csp  R. 150, 
arate  from  the  others,  and  without  being  lessened  in  value,  ^JVJJjJ^Y* 
and  to  take  a  compensation  for  the  others.    Here  equity  sev-  cos  273?— ti 
ered  an  entire  contract, — this  a  court  of  law  cannot  do.  Many  Ves.jr.  467, 
cases  in  minute  detail  in  which  equity  enforces,  or  not,  speci-  Fa(^"u^"r^_ 
fic  performances  of  agreements.  Sugden,  155  to  104,  200  &c.  6Ves.jr.678. 

§  12.  So  in  equity,  if  the  seller  caonot  make  title  to  a  small  — *  Bin.  366. 
part  of  an  entire  estate,  not  material  to  the  enjoyment  of  the  3  crinch*" 
rest,  the  purchaser  will  be  compensated  for  this  part,  and  be  270,  M'Fer- 
compelled  to  take  the  remainder  and  pay  the  part  of  the  price  ™  Taylor 
appertaining  to  it.  5  Vesey  jun.  818.  *' 

§  13.  So  a  court  of  equity  adopts  the  same  rule,  if  there 
be  a  small  variation  in  the  description  given  of  the  estate  by 
the  seller.  It  compensates  the  buyer  for  this,  and  compels 
him  to  take  the  estate  when  he  can  have  substantially  what  is 
agreed  for.  But  if  the  description  given  by  the  seller  is  not 
true  in  a  material  part,  even  a  court  of  equity  will  compel 
him  to  make  good  that  description,  though  the  variance  be 
occasioned  by  mistake.  See  art.  10,  where  a  jury's  finding  is 
void. 

But  a  Circuit  Court  has  no  power  or  iurisdiction  in  a  3  Wheat.  R. 

cause  to  set  aside  a  decree  in  equity  after  the  term  in  which  ~  ~v 

1        n  r  l  11  franco,  164, 

made.    But  a  court  01  equity  has  power  perpetually  to  en- 
join a  judgment  at  law. 

^  14.  All  courts  refuse  to  enforce  contracts  made  to  evade  4  Dallas,  3os, 
or  to  violate  a  law  of  our  country.    As  if  a  ship  of  an  alien  be  J>iincan*on  c. 
registered  in  the  name  of  a  citizen  for  the  alien's  benefit,  to  4' ^"^342, 
enable  him  to  carry  on  a  trade  the  law  denies  him,  he  cannot  Murgatroyd 
recover  the  property,  nor  can  the  citizen  in  whose  name  the  J '^^"[)e'~~ 
ship  is  registered  ;  nor  will  they  enforce  it  if  the  parties  were  2-12, 249,1' 
enemies  when  they  made  it,  and  its  ob  ject  was  a  lair  stratagem  Hannay  r. 
of  wai  to  secure  property  from  capture  by  that  country,  and  tve' 
though  the  law  has  ceased  to  exist  by  the  war's  ending.  1 
Hen.  &  Mun.  33,  70 ;  I  Wash.  164. 

Equity  does  not  expect  a  mathematical,  but  only  a  moral  2  Atk.  20, 
certainty  in  specific  performances,  as  to  title  or  quantity  ;  as  {Jeston'i 
where  the  sovereign  in  his  grants  of  lands  reserved  a  part  of  John  c'h  R 

357. 
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Ch.  225.  certain  mines  in  it,  as  in  America,  this  does  not  prevent  such 
Art.  6.  performance. 
y****v^/     §  15.  The  principle  is  general,  if  not  universal,  that  no 
«Ves  jr.  12.  court  can  enforce  a  contract  made  to  violate  or  to  evade  the 
Pi.  nn"    law  tnat  courl  sets  t0  administer,  even  if  made  by  persons  not 
175  —9  Ves.  subject  to  such  law,  whether  statute  or  common  law  j  nor  if  the 
o7j"~14Ve3  C0Dlracl  De  produced  by  means  forbidden  by  the  general  poli- 
cy of  the  law :  as  a  deed  of  gift  from  a  client  to  bis  attorney, 
or  a  conveyance  by  a  ward  just  of  age  to  his  guardian,  &tc. 
1  Wheat.  R.      «  j5#  Suit  in  equity  in  Columbia.  Bill  to  enforce  an  alleg- 

151  Burr  ii       j  •  • 

•I  9  L«p*ley  ct*  contract  to  take  cotton  bagging  in  payment  of  a  debt ;  bill 
It  a),  dismissed  because  the  evidence  did  not  prove  the  deft,  made 

such  a  contract.  And  bad  the  contract  been  completed  would 
there  not  have  been  a  remedy  at  law  ?  See  10  Vesey  jun.  161 ; 
3  Atk.  383  ;  2  Vern.  394  ;  I  P.  W.  570. 
i  Wheat.  R.      §17.  Suit  in  chancery.    One  point  decided  was,  that  a 

burn  fa'JJ.  v.  courl  °f  eo,uity  wiN  decree  a  specific  performance  of  a  con- 
Dunlop  k  ai.  tract  to  convey  lands,  if  the  contractor  can  make  a  valid  title 
at  the  time  of  the  decree ;  but  if  dismissed  in  such  a  case  the 
dismissal  is  a  bar  to  a  new  bill  for  the  same  purpose.  But 
this  inability  to  make  a  title  does  not  authorize  the  court  to 
rescind  the  contract  to  convey  when  there  is  a  legal  remedy 
for  a  breach  of  it ;  nor  is  the  contractee's  alienage  a  reason 
for  rescinding  it,  though  it  may  be  for  refusing  a  specific  per- 
formance. 

9  Johns.  R.  §  18.  Though  the  contractee  is  not  held  to  take  a  defective 
^Travis*—  **^e>  ^ut  ,ne  con,ractor  make  misrepresentations  or  mistakes 
l  Ves.  jun.  as  to  the  quantity  or  quality  of  the  thing  contracted  for,  the 
816. — 8        contractee  may  elect  to  have  the  deficiency  deducted  from 

-IV  Bin  356  tne  Pr'ce>  an^  10  nave  a  specific  performance  of  the  residue  ; 

and  one  may  be  compelled  to  convey  a  part  who  has  disabled 

himself  to  convey  the  whole. 
16 Ves.  jun.  l,     §  19.  If  the  contractor  file  a  bill  for  specific 


Cookg—l3  an<*  '8  unao,e  10  ma^e  t0  a  mate"al  Part»  «quity  does  not 
Vcl  77.  compel  the  contractee  to  perform  pro  tanio.  But  if  the  con- 
tractee so  file  his  bill,  he  may  elect  to  take  the  part  to  which 
he  can  have  a  title,  and  a  money  compensation  for  the  rest. 
4  Crancb,  §  20.  A  court  of  equity  has  discretionary  power  to  carry 
137.  into  effect  or  not  a  judgment  of  a  court  of  law,  according  to 

the  circumstances  of  the  case.  But  a  judgment  creditor  must 
sue  out  execution  before  he  comes  into  equity.  Cooper's  PL 
149. 

§21.  Equity  will  not  decree  a  specific  performance  of  an 
agreement  as  to  lands,  in  favour  of  aliens  incapable  of  holding 
estates  to  their  own  use.  Simmons  v.  Hill,  4  Har.  &  M'Hen. 
258. 

Abt.  6.  Federal  jurisdiction  in  equity.    This  has  already 
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appeared  to  a  considerable  extent  in  the  constitutions  and  Ch.  225. 
Federal  statutes  cited  above  ;  also  in  several  cases  cited    Art,  6. 
in  prior  chapters  as  well  as  in  this.    Plea  to  jurisdiction  must  «^^v^w 
shew  another.  1  Vesey  jun.  372.    Same  is  in  bar.  Id. 

§  1 .  Its  foundation,  fraud,  trust,  or  contract ;  that  is,  the 
very  intention  in  establishing  a  court  of  equity  or  chancery,  is 
to  constitute  a  court  well  organised  to  detect  aod  unravel 
frauds,  to  enforce  the  execution  of  trusts,  and  to  enforce  the 
specific  performance  of  contracts,  and  to  provide  equitable 
remedies  in  cases  of  accidents. 

§  2.  A  prior  equity  in  A  is  a  good  ground  of  a  suit  in  equity  6  Crancb, 
against  H,  who  has  a  prior  title  by  patent  or  deed  to  the  same  J4^^"'* 
land.    As  where  Watts,  a  citizen  of  Virginia,  sued  Massie,  a  xbis  case  re- 
citizen  of  Kentucky,  in  equity  in  the  Circuit  Court,  to  compel  v"«d  and 
him  to  convey  to  Watts  1000  acres  of  land  in  the  State  of  aw 
Ohio,  Massie  having  obtained  the  legal  title  with  notice  of  Kerr  &.  a). 
Watts1  equitable  title,  acquired  by  making  the  first  legal  entry  Watts, 
under  the  law  of  Virginia.    The  charge  proved  was  Massie's 
getting  the  legal  tide  by  fraud.    Decree  in  the  Circuit  Court 
against  him,  and  that  he  convey  &c. :  appeal  &c.  One  objec- 
tion was,  that  the  Circuit  Court  in  Kentucky  had  no  jurisdic- 
tion as  to  this  land  in  Ohio  State.   But  the  Supreme  Court 
held,  1.  So  was  the  case,  if  the  title  were  in  question,  but  as 
in  this  case,  where  the  deft,  is  liable  to  the  ph.  on  "  contract, 
or  as  trustee,  or  as  holding  a  legal  title  got  by  any  species  of 
mala  fides  practised  on  the  pit.,"  equity  gives  a  court  jurisdic- 
tion where  the  deft,  is  found  ;  and  if  a  question  of  title  may 
be  involved  in  the  inquiry,  and  be  the  essential  point  in  the 
case,  this  does  not  oust  such  jurisdiction  :  cites  Penn  t\  Lord 
Baltimore,  in  which  case  the  chancellor  of  England  decreed  gvjjg  j^no 
a  specific  performance  of  a  contract  respecting  lands  in  Amer- 
ica :  2.  Held,  there  can  be  no  jury  to  ascertain  the  facts  in 
chancery  causes  :  3.  How  an  entry  in  the  land  office  ought  to 
be  supported,  and  the  square  plat  preserved  :  4.  If  an  agent 
locate  for  himself  lands  he  ought  to  locate  for  bis  principal, 
he  is  in  equity  the  principal's  trustee.    Decree  affirmed  that 
Massie  convey  to  Watts  the  1000  acres  &c.,  and  thereon 
Watts  to  assign  to  him  his  right  in  another  1000  acres  of 
&C.    The  warrant  issued  to  O'Neal,  whose  assignee  Walts 
was  of  the  1000  acres  he  claimed.    Watts'  bill  was  dismissed 
as  to  another  deft,  with  costs  to  him,  he  being  improperly 
joined.    Surveys  of  the  lands  and  the  manner  thereof  were 
also  ordered. 

Other  principles  were  adopted  in  this  suit,  as  5.  A  court  of 
equity  acts  in  personam  usually,  and  not  in  rem,  hence  it  acts 
where  the  deft,  is  found,  and  finally  compels  him  to  perform 
by  attachments  of  contempt.    6.  As  Watts  employed  Massie 
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Ch.  225.  to  locate  Watts'  said  lot,  there  was  an  implied  promise  made 
Art.  6.    by  Massie  to  act  faithfully,  and  when  he  took  the  lot  to  him- 

V^w/  seu°»  ne  v'°laled  his  promise  ;  was  guilty  of  fraud  and  a  breach 
of  trust,  all  the  grounds  of  a  suit  in  equity.  7.  As  to  bounda- 
ries between  provinces  in  British  America,  the  original  jurisdic- 
tion was  exclusively  in  the  king  and  council.  8.  As  to  lands 
lying  o<U  of  the  jurisdiction  of  the  court,  cited  as  law  in  addi- 
tion to  Penn's  case  above,  Arglasse  v.  Muschamp,  I  Vera.  75, 
in  which  the  Court  of  Chancery  in  England,  where  the  deft, 
resided,  set  aside  a  rent  charge  fraudulently  obtained  on  land 
in  Ireland  :  also,  in  Archer  v.  Preston,  enforced  a  contract 
as  to  land  in  Ireland,  though  the  deft  lived  there  and  was  only 
on  a  casual  visit  in  England.  So  1  Vera.  419,  held,  if  the 
trustee  live  in  England,  the  chancellor  may  enforce  the  trust 
though  the  land  lie  in  Ireland.  So  in  Toller  v.  Carteret,  2 
Vera.  494,  a  bill  in  chancery  in  England  was  sustained  to  for- 
close  "  a  mortgage  of  lands  lying  out  of  the  jurisdiction  of  the 
court,"  the  mortgagor  being  within  it.  9.  The  court  said,  the 
inquiry  is,  "  whether  this  be  an  unmixed  question  of  tide,  or 
a  case  of  fraud,  trust,  or  contract,"  and  held,  the  latter ;  so  of 
chancery  cognisance  as  above.  10.  There  was  one  material 
question  in  this  case  not  started.  Had  not  Watts  a  plain,  ade- 
quate remedy  at  law  ?  Clearly  there  is  no  other  in  Massa- 
chusetts or  Pennsylvania,  where  such  a  case  exists,  or  in  any 
State  where  there  is  no  chancery  court.  If  a  remedy  at  law, 
clear  and  adequate,  then  the  I  6th  section  of  the  judiciary  act 
of  Congress  of  Sept.  24,  1789,  expressly  forbids  a  suit  in 
equity, — a.  3,  deserves  much  attention ; — for  certain  it  is,  that  in 

Points  ex-     numerous  cases  decided  in  Euglish  chancery,  and  sustained 

amined.       jn     there  are  also  plain,  adequate  remedies  at  common  law ; 

for  instance,  for  most  of  the  cases  decreed  in  that  chancery  are 
found  such  remedies  in  Massachusetts  and  other  States  hav- 
ing no  chancery  courts.    But  is  this  section  strictly  constitu- 
tional.   Clear  it  is  the  Federal  Constitution  vests  in  the  Federal 
courts  powers  in  equity,  as  extensively  as  powers  in  law,  and 
by  the  very  same  general  expression,  an  expression  which  ab- 
solutely vests  in  these  courts  u  the  judicial  powers11  "  in  law 
and  equity11  in  all  the  enumerated  cases.    It  has  been  already 
shewn  that  this  word   equity  unquestionably  refers  to  the 
English  code  of  equity,  or  the  powers  in  equity,  as  exercised 
in  England,  no  way  limited  or  controlled  by  any  constitution- 
al or  legal  provisions  in  the  United  States,  when  the  Federal 
Constitution  was  adopted.     Suppose  then  that  one  half  of 
these  powers  in  equity  were  then  exercised  in  England,  in 
cases  in  which  plain  and  adequate  remedies  existed  at  com- 
mon law  ;  then  clearly  by  our  constitution  this  came  to  be  the 
case  here,  there  being  here  no  such  constitutional  or  legal 
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provisions  then  to  the  contrary.  Now  if  Congress  can  take  Ch.  225. 
away  this  half  by  a  statute,  why  not  all,  and  say  the  Federal  Art,  6. 
Court  shall  not  exercise  any  powers  in  equity,  either  at  once,  s^^v^*/ 
or  by  taking  away  a  portion  at  a  time?  and  if  take  away  these 
powers  in  equity  vested  by  the  constitution,  why  not  the  pow- 
ers in  law  vested  by  it  ?  The  absolute  language  of  it  is  pre- 
cisely the  same  in  both  cases.  And  if  we  read  the  only  clause  in 
this  const itutiou  which  gives  Congress  any  discretionary  power  to 
affect  the  judicial  power  vested  by  the  constitution  in  the  Federal 
judiciary ,-a  department  in  our  system  as  independent  as  the  leg- 
islature, and  co-ordinate  with  it, — we  find  that  clause  equally  re- 
spects the  powers  in  law  and  the  powers  in  equity.  After  enu- 
merating the  cases  to  which  the  constitution  extends  the  Federal 
judicial  power,  in  law  and  equity,  we  find  this  clause  referred 
to,  namely  :  "  In  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  those  in  which  a  State  shall  be  a 
party,  the  Supreme  Court  shall  have  original  jurisdiction.  In 
all  the  other  cases  before  mentioned  the  Supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  the  Congress  shall 
make."  What  exceptions,  what  regulations  were  here  in- 
tended ?  Such  as  destroyed,  or  materially  diminish  this  judi- 
cial power  in  this  third  independent  co-ordinate  branch  of  our 
government?  Clearly  not.  Such  a  construction  would  make 
this  branch  exist  at  the  will  and  pleasure  of  the  legislature,  and 
wholly  dependent ; — a  construction  no  one  can  contend  for. 
So  farther,  these  exceptions  and  regulations,  in  fact,  have  no 
reference  whatever  to  the  original  jurisdiction  of  either  Fed- 
eral court  in  law  or  equity  ;  but  only  to  the  appellate  jurisdic- 
tion vested  in  the  Supreme  Court  in  the  said  appellate  cases ; 
and  that  is,  as  seen  in  acts  of  Congress,  merely  as  to  the 
manner  of  appeals,  and  the  sum  or  matter  in  question,  as  to 
which  an  appeal  to  the  Supreme  Court  shall  be  allowed.  These 
few  hints  may  be  useful  to  excite  inquiry.  This  section, 
though  short,  is  most  material ;  for  if  constitutional,  it  may  be 
brought  in  objection  to  a  very  large  proportion  of  the  suits 
usually  brought  in  courts  of  equity.  There  have  been  thou- 
sands of  actions  in  Massachusetts  &c.  sustained  at  common 
law,  in  which  the  material  point  has  been  fraud  or  breach  of 
trust,  and  this  remedy  has  ever  been  deemed  plain  and  ade- 
quate ;  hence  a  court  of  equity  has  never  been  here  allowed. 
If  this  section  is  in  full  force,  how  are  such  cases  to  be  sus- 
tained in  a  court  of  equity  ? 

§  3.  But  the  rule  is  laid  down  too  broad,  which  states  "  this 
equitable  jurisdiction  extends  to  all  cases  where  either  the  res 
in  dispute,  or  the  party,  is  within  the  jurisdiction  of  the  court," 
if  meant  the  territorial  jurisdiction  ;  for  in  this  view  every  acre 


Digitized  by  Google 


■ 


536  EQUITY  SYSTEM. 

Ch.  225.  of  land  in  England,  every  ret  and  every  party  is  within  the 
Art.  6.    jurisdiction  of  chancery.    It  proceeds  in  rem  only  when  it 

v«^v^/  alone  has  power  to  transfer  the  thing  itself  and  ought  to  do  it. 

For  whenever  the  law  will  give  or  transfer  the  thing  itself,  in 
dispute,  to  the  party  entitled  to  it,  his  remedy  is  at  law,  espe- 
cially if  the  said  16th  section  of  our  judicial  act  is  in  full 
force.  So  wherever  the  law  gives  a  plain,  adequate  remedy. 
But  the  rule  above  stated  must  be  taken  with  exceptions  to  it, 
one  of  which  is  that,  "  a  specific  performance  will  not  be  de- 
creed of  an  agreement,  whereupon  damages  could  not  be 
recover  ed  at  law,"  unless  the  remedy  at  law  fail,  on  account 
of  a  mere  informality  in  the  contract.  The  above  broad  rule 
is  limited  by  another  rule,  which  declares  that  equity  will  not 
decree  a  specific  performance,  if  the  parties  have  an  adequate 
legal  remedy. 

l  Vesey  jr.  §  4.  So  in  the  case  in  Vesey  jun.  it  was  held,  it  was  in 
660,  Cooper  tne  court's  discretion  to  decree  a  specific  performance  of 
ai—  Bro.  C.  an  agreement  lor  a  purchase,  or  to  leave  it  at  law,  and  not 
C.  80.         compel  one  to  take  a  doubtful  title  ;  1  Bro.  C.  C.  75  ;  and  as  it 

is  a  case  in  which  damages  may  be  recovered  at  law. 
4  Ve«ey  jr.       §  5.  So  if  A  convey  lands  to  B,  C,  and  D,  as  trustees  to  sell 

o^eT'  them*  and  ^e  receiPl  °f tne  three  to  be  a  discharge  to  the  pur- 
Picked  chaser  for  the  purchase  money,  B  dies  and  C  conveys  to  D 
to  get  rid  of  the  trust ;  D  agrees  with  E  to  sell  to  him  ;  C  re- 
fuses to  join  in  the  receipt ;  D  files  his  bill  against  to  have 
him  decreed  to  a  specific  performance,  to  take  a  conveyance, 
and  pay,  fee.  The  court  refused  such  performance,  as  E 
could  not  be  discharged  of  the  purchase  money ;  otherwise 
if  C  had  only  renounced, 
ft  Vesey  jr.  6.  So  in  this  case  a  bill  was  filed  to  compel  the  deft,  to 

Call  ndSC  V'  *flke  a  conveyance  °f  an  estate  and  pay  &tc.  He  agreed  to 
See  Waiiin-  purchase  for  £5000,  understood  to  be  free  of  tithes.  Bill 
gerr.  Hubert,  dismissed  because  doubtful  if  not  subject  to  them,  and  the 

SM^tewarT  court  sa'^  li  cou^  not  make  him  buy  a  lawsuit.    To  this 
v.  Allison,  1  point,  see  Nagle  v  Edwards,  3  Anstr.  702 ;  Lord  Peter  v. 
Mer.  26.       Blancoe,  945 ;  Scott  v.  Airey,  in  Nagle  r.  Edwards,  and  1 
Vesey  jun.  210, 221  ;  Conolly  v.  Parsons,  3  Vesey  jun.  625, 
Pope  ».  Simpson,  5  Vesey  jun.  145  :  Howland  v.  Norris,  1 
Cox.  59,  17  Vesey  jun.  280. 

$  7.  If,  however,  there  be  a  clear  ground  of  equity,  a  spe- 
cific performance  is  decreed,  though  the  agreement  be  void  at 
law.  3  P.  W.  187,  1  Vesey.  2o6,  as  a.  5,  s.  8,  &c. 

§  8.  As  fraud  vitiates  a  contract,  in  equity,  as  it  does  in  law, 
equity  never  enforces  a  fraudulent  one  specifically.  10  Vesey 
jun.  492  ;  3  Atk.  383. 
6  Vesey  jr.       %  9.  Equity  in  compelling  specific  performance  will  disre- 
818.  gard  time  if  not  of  the  esseqee  of  the  contract.  5  Cran.  262  ; 

7  Vesey  jun.  273 ;  but  see  5  Vesey  jun.  736,  where  material. 
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§  10.  A  bill  for  specific  performance  of  an  agreement  to  Cn.  225. 
purchase  a  bankrupt's  reversionary  interest  from  his  assignees,   Art.  6. 
defts.  dismissed  for  the  laches  and  trifling  conduct  of  the 
pit.    Pit.  delayed  four  years  to  take  a  deed,  frequently  of-  4  Vesey, jr. 
fered  to  him,  and  to  complete  his  purchase; — much  delay  667,  Spurrier 
nfter  he  filed  his  bill.    See  1  Bro.  C.  C.  156,  Mortimer  v.  J^™0/*" 
Capper;  Newman  0.  Rogers,  4  Bro.  C.  C.  391  ;  3  Bro.  C.  818.— 3 Bro. 
C.  605  ;  2  Eq.  Ca.  Abr.  685  ;  Wyvill's  case,  1  Price,  292 ;  c  c  «*• 
2Vern.  186;  10  Mod.  503. 

§11.  But  where  the  pit.  agreed  to  purchase  bankrupt's  es-  6  Vesey  jr. 
tate,  held,  he  must  take  such  title  as  the  bankrupt  had,  and       Pop*  r- 
cannot  insist  on  a  title  strictly  free  from  all  objections,  as  in  cow^nfJT 
other  cases.    In  such  a  case  the  pit.  objecting  to  the  title,  but  Odingiale. 
insisting  on  his  purchase,  his  bill  for  a  specific  performance  ^^r^g' 
was  dismissed  with  costs ;— not  to  be  expected  the  assignees  6._6  Ves.  jr. 
engage  for  more  than  the  title  of  the  bankrupt.    Green  v.  722,  737. 
Wood,  2  Vera.  632 ;  Maine  v.  Melbourn,  4  Ves.  jun.  720, 724 ; 
Oinerod  v.  Hardraan. 

§  12.  Every  contract  in  equity  to  perform  is  viewed  as 
performed  from  the  time  it  was  made,  where  no  other  time  is 
appointed  for  its  execution.  7  Vesey  jun.  294. 

§  13.  Hence  land  agreed  to  be  sold  is  in  equity  viewed  as 
sold  in  fact,  and  as  the  vendee's  property,  and  is  devised  and 
descends  accordingly.  3  P.  W.  215.  The  same  as  to  money 
agreed  to  be  vested  in  lands,  it  is  considered  in  equity  as 
lands. 

So  our  Supreme  Court  of  the  United  States,  sitting  in  3  Wheal  on  > 
equity,  holds,  that  if  A,  by  his  will  or  deed,  directs  land  to  be  J*  ^yeCrM'6 
sold  and  turned  into  money,  equity  views  it  as  money.    So  if 
he  directs  money  to  be  vested  in  lands,  equity  view  this  money 
as  land,  and  an  alien  csn  take  the  money. 

$  14.  Where  a  court  of  equity  has  jurisdiction  as  to  a  bond  6  Crunch, 
and  articles.  This  was  a  suit  in  chancery  ; — and  error  to  the  SJJ i,,U:y  r* 
Circuit  Court  of  the  District  of  Columbia.  And  the  point 
decided  was,  that  a  bond  given  in  pursuance  of  articles  of 
agreement  between  partners,  may,  in  equity,  be  restrained  by 
those  articles :  2.  That  a  complainant,  in  equity,  may  have 
relief  against  the  admissions  in  the  bill :  3.  That  a  bond  so 
executed  may  be  restrained  by  the  articles,  if  the  departure 
be  clearly  proved  ;  but  it  must  be  clearly  proved,  or  equity 
cannot  interpose  :  4.  The  equity  of  the  case  must  be  clear 
to  justify  a  court  of  equity  in  restraining  the  legal  rights,  ac- 
quired under  a  solemn  contract :  5.  When  the  pit.  fails  in 
this,  he  may  have  a  decree  for  the  settlement  of  an  account ; 
and  if  it  were  not  claimed  below,  but  first  in  the  Supreme 
Court,  it  may  open  the  decree,  and  direct  an  account,  by  re- 
versing it,  and  remanding  the  cause  to  the  Circuit  Court, 

vol.  vii.  68 
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Ch.  225.  directing  it  to  take  an  account  as  to  certain  items  named,  if 
Art,  6.    the  ph.  require  it ;  also  directing  to  reinstate  an  injunction  to 
v-^v-^^  stay  an  execution. 

«  Crunch,  §  15.  This  was  a  suit  in  equity.  And  it  appears  a  court  of 
MwvUodh  V  e(\ulty  nas  jurisdiction  to  enforce  a  conveyance  of  a  confiscated 
estate  by  a  trustee  Sic.  It  was  error  from  the  Supreme  Court 
of  the  United  States,  sitting  in  equity,  to  the  Court  of  Appeals 
of  the  State  of  Maryland,  being  the  highest  court  of  law  and 
equity  in  that  State,  and  which  affirmed  the  decree  of  the 
chancellor  of  Maryland,  in  which  the  facts  of  the  case  were 
well  stated,  and  were  thus  :  July  4,  1774,  the  lands  in  ques- 
tion were  conveyed  by  Anne  Ottey,  heir  at  law  of  William 
Ottey,  to  William  Smith,  one  of  the  defts.,  and  June,  1779, 
the  legislature  of  Maryland  passed  an  act  for  recording  the 
deed  not  recorded  in  the  time  limited.  July  5,  1774,  Smith 
executed  a  bond  of  conveyance  to  Anne  Ottey,  widow  of 
William  Ottey ;  and  when  the  act  was  passed,  October,  1780, 
"  to  seize,  confiscate,  and  appropriate  all  British  property 
within  this  State,"  he  held  said  lands  under  said  deed,  subject 
to  the  terms  of  said  bond,  and  in  trust  for  said  Anne,  then 
and  ever  after  a  British  subject,  and  the  lands  were  held  in 
the  same  manner  at  the  time  of  the  suit.  April  27,  1808, 
the  complainants,  Carroll  and  Maccubbin,  gave  information  of 
this  property  being  so  held,  to  the  State's  agent,  and  claimed 
the  composition  held  out  by  law  on  the  said  information. 
February  22,  1803,  the  governor  and  council  agreed  to  sell 
the  State's  right  to  said  lands  to  the  complainants.  And  April 
30,  1803,  they  were  surveyed,  and  a  plat  returned,  and  a 
bond  given  for  the  purchase  money.  The  bill  was  to  compel 
Smith  to  produce  in  this  court  all  deeds  &c.,  and  to  convey 
to  the  complainants,  and  for  general  relief  &tc. ;  on  the  ground 
lands  so  held  in  trust  for  a  British  subject,  or  in  which  one* 
had  an  equitable  interest,  but  no  legal  estate,  were  confiscated 
by  the  laws  of  the  State,  and  not  protected  by  any  treaty,  (of 
1783  or  1794.)  The  State  courts  decreed  in  favour  of  the 
complainants.  Smith  appealed,  and  judgment  affirmed,  with 
costs.  The  materia]  point  decided,  to  the  purpose  of  Federal 
jurisdiction  in  equity,  was,  that  a  writ  of  error  lay  to  the  high- 
est court  of  a  State  ;  where  the  question  is,  if  a  confiscation 
under  the  State's  law,  was  complete  before  the  treaty  of  peace 
in  1783:  and  2.  If  an  equitable  interest  was  by  them  con- 
fiscated, owned  by  a  British  subject,  without  office  found,  or 
entry  or  other  act  done,  though  not  discovered  till  long  after 
the  peace.  Here  the  question  occurs  on  the  said  16th  section 
of  the  judicial  act,  was  there  not  in  this  case  a  plain  and  ade- 
quate remedy  at  common  law  ;  might  not  Carroll  &c.  have 
sued  Smith  at  common  law,  and  recovered  on  said  points 
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merely  legal,  except  perhaps  as  to  Smith's  discovering  and  Ch.  225. 
producing  papers  against  himself  and  his  cestui  que  trust  ?    Art,  6. 
There  never  has  been  a  doubt  in  Massachusetts  as  to  the  \^y^^ 
adequacy  of  an  action  at  common  law  in  such  a  case,  nor,  it 
is  presumed,  in  Pennsylvania.    The  main  question  in  this, 
seems  to  have  been  clearly  a  question  of  law,  whether  a  mere 
act  of  the  legislature  confiscated  these  lands,  and  completely 
transferred  the  title  to,  and  vested  it  in  the  State  before  the 
peace.    This  writ  of  error,  in  equity,  was  founded  on  the 
said  25th  section  of  the  judiciary  act. 

§  16.  But  if  this  case  was  properly  in  equity  a  material 
question,  if  not  the  most  material  one  in  it,  was  no  doubt  a 
mere  question  of  law ;  that  is,  if  the  lands  were  legally  con- 
fiscated.   This  question,  a  court  sitting  in  equity,  decided  as 
being  a  part  of  the  case ;  and  this  practice  is  supported  in 
many  cases.    As  in  the  Doctor  and  Student,  it  is  stated  as  a  D.&  Stud, 
general  rule,  that  when  a  matter  is  in  a  court  incidentally,  or  JgJ83 10 
otherwise,  as  a  part  of  the  case  to  be  decided  in  such  court, 
it  must  decide  it  necessarily,  and  by  the  law  binding  the  mat- 
ter, although  that  law  be  not  a  part  of  the  law,  such  court  is 
appointed  to  decide  and  execute  usually.    For  instance,  the 
Spiritual  Court  usually  executes  and  decides  by  the  spiritual 
law.    In  this  court  a  question  of  property  arises  in  the  case 
in  trial,  and  as  a  material  part  of  it  to  be  decided  by  the  rules 
of  the  common  law ;  by  this  law  this  court  must  decide  this 
matter  at  its  peril ;  and  it  is  no  excuse  it  is  unlearned  in  the 
common  law.    It  must  learn  the  law,  or  get  advice  what  it  is 
in  the  case.    This  rule  is  universal,  and  applies  to  all  courts, 
wherever  the  law  does  not  remove  the  cause  to  some  other 
court  for  decision.    A  and  B  are  joint-tenants  of  goods,  A 
bequeaths  his  part  to  C,  and  dies ;  C  sues  A's  executor  in 
the  Spiritual  Court  for  the  legacy,  a  proper  subject  of  its 
jurisdiction.    This  court  is  bound  to  decide  this  bequest  is 
void  by  the  common  law,  as  B  as  survivor  is  entitled  to  the 
whole.    In  this  case  a  suit  properly  instituted  for  a  legacy  in 
the  Spiritual  Court,  on  the  spiritual  law,  was  found  in  the 
trial  to  depend  solely  on  the  common  law  ;  as  that  alone  gave 
title  to  B  to  all  the  goods,  and  defeated  the  legacy.    It  has 
been  but  of  late  years  the  question  of  prize  or  no  prize  has 
been  an  exception  to  this  rule.    This  question  being  to  be 
decided  by  the  law  of  nations,  it  is  said  that  even  the  judges 
of  the  King's  Bench  "  know  nothing  of  this  law."    It  is  a 
part  of  English  and  our  law,  not  a  little  singular,  which  teaches 
a  court  is  bound,  or  supposed  to  know  but  a  part  of  the  law, 
and  yet  this  law  rigidly  holds  every  citizen,  at  his  peril,  to 
know  the  whole  law  of  the  land,  as  his  ignorance  of  any  part 
of  it  is  no  excuse.    General  rule. 
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Ch.  225. 
Art.  6. 


4  C ranch, 
177. 

6  Crunch, 

323. 


«  Cranch, 
176. 


6  Cranch, 
187,  Kenne- 
dy r.  Brent. 


6  Cranch, 

1M I  —  6 
('much,  234, 
hcni'ey  v. 
1  aylor. 
1 


1  Cranch, 
S»7.  I  nited 
Hules  v, 
Hooe, 


$  17.  A  court  of  equity  has  no  jurisdiction  to  decide 
tween  a  devisee  of  land  under  a  will,  and  a  donee  of  the  sa 
land  by  deed,  where  there  is  no  fraud,  all  being  a 
question  of  title,  and  no  fraud,  trust,  or  contract  for  equity. 
Ch.  114.  a.  27,  s.  13. 

§  18.  So  it  has  jurisdiction  in  a  suit  by  the  endorsee  of  a 
Virginia  note  against  a  remote  endorser,  where  no  action  liee 
at  common  law.  Ch.  190,  a.  5,  s.  3. 

So  the  Federal  courts  of  equity  have  jurisdiction  over  con- 
tracts to  convey  lands,  and  to  rescind  tbem  for  defect  of  title 
in  the  party  contracting  to  convey. 

§  19.  Federal  courts  of  equity  have  jurisdiction  in  trustee 
cases  on  the  Virginia  laws  in  the  nature  of  foreign  attachment. 
The  cases  arising  on  these  laws  must  be  numerous,  and  many 
of  them  in  that  part  of  the  District  of  Columbia,  in  many  mat- 
ters under  the  laws  of  Virginia.  This  was  a  suit  against  a 
marshal  for  not  serving,  seasonably,  a  subpoena  issued  out  of 
chancery,  when  Kennedy  filed  his  bill  in  chancery  December, 
1804,  against  one  Johnston  and  Hampson,  for  a  chancery  pro- 
cess of  attachment  in  Virginia,  and  the  clerk  issued  it,  beiog 
a  subpoena  in  common  form  to  answer  &c.,  stating  the  object 
of  the'  bill  was  to  stay  the  monies  and  effects  of  Johnston  in 
Ha  rap  son's  hands,  to  satisfy  a  debt  Johnston  owed  Kennedy. 
This  is  sufficient  to  show,  that  courts  of  equity  execute  these 
trustee  laws  of  Virginia,  in  the  very  kind  of  cases  the  courts  of 
common  law  in  Massachusetts  execute  laws  made  to  answer 
the  same  purposes.  See  cases  on  Massachusetts  trustee 
debtor  acts,  Ch.  102.  When  assignees  can  sue  in  equity  or 
not.  6  Cranch,  333. 

^  20.  A  prior  entry  in  the  land  office  in  Kentucky  under 
the  Virginia  land  law,  gives  an  equitable  title  to  him  who 
makes  it  against  him  who  gets  the  first  patent  or  deed  of  the 
same  land,  and  affords  a  ground  of  Federal  jurisdiction  in 
equity.  4  Cranch,  171,  how  such  entry  may  be  made  cer- 
tain. 

§21.  To  give  a  Federal  court  appealed  to  jurisdiction  in 
equity,  a  state  of  facts  must  accompany  the  decree,  made 
below,  as  the  grounds  of  the  case  for  the  court  appealed  to  to 
act  upon.  Such  a  statement  was  provided  for  in  the  judiciary 
act  of  September  24,  1 789,  and  was  revived  by  the  repeal  of 
the  act  of  Congress  of  February,  1801  ;  and  seems  to  be 
essential  in  the  nature  of  the  case,  and  the  only  way  in  which 
the  facts  of  the  case  can  be  carried  up  for  the  court  above  to 
act  and  decide  upon,  as  in  equity  cases  there  can  be  no  special 
verdicts  to  contain  the  facts.  This  was  a  writ  of  error  to  a 
Circuit  Court,  sitting  in  chancery,  not  an  appeal. 
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§  22.  Sufficient  equity  among  joint  purchasers  to  sustain  a  Ch.  225. 
$uit  tn  equity.   Error  to  the  Circuit  Court  in  Georgia  in  a    Art.  6. 
suit  in  equity.    Demurrer  to  the  bill  for  want  of  equity  in  it ;  v^»v*^»/ 
and  demurrer  allowed  below  ;  but  overruled  above,  and  pro-  L0™"^ 
ceedings  remanded.    The  bill  was  filed  by  an  assignee  of  an  ton  ^  J" 
assignee  of  one  of  tbe  joint  purchasers  he.  against  his  co-  Wambersie. 
partners  and  their  common  agent,  for  a  discovery  of  sales  and 
distribution  he.  A,  B,  C,  D,  and  E,  December,  1786,  agreed 
to  purchase  200,000  acres,  at  their  joint  expense,  and  for  their 
joint  benefit,  and  obtained  about  165,000  acres.    E  sold 
his  right  to  Q  on  credit ;  he  not  having  paid,  assigned  to  P, 
who  engaged  to  pay  E,  who  had  not  been  paid.    W.  as  agent 
of  all,  sold  60,000  acres,  and  received  payment  in  part,  and 
was  liable  for  the  residue ;  refused  to  pay  P  his  fifth  ;  and 
the  other  defes.  refused  to  divide  the  residue  of  the  land, 
and  to  account  for  the  profits ;  and  the  lands  were  liable  in 
the  purchaser's  hands  for  the  balance  of  the  purchase  money 
due  to  E,  and  money  due  to  P.    Held,  on  these  facts  the  suit 
in  equity  was  sustainable. . 

$  23.  According  to  Lord  Loughborough  a  court  of  equity  2  Ves.  jr. 467, 
has  no  jurisdiction  to  proceed  against  a  bond  fide  purchaser  gJJ™££ 
for  a  valuable  consideration,  without  notice  ;  but  he  is  to  be 
left  to  his  legal  title,  or  to  any  legal  title  he  can  procure  :  2; 
And  in  this  case  it  was  held,  that  if  a  deft,  by  his  answer  state 
a  purchase  for  a  valuable  consideration,  without  notice,  he 
shall  not  be  compelled  to  answer  further  :  3.  44  Against  a  pur- 
chaser for  valuable  consideration  without  notice,  this  court 
(chancery)  will  not  take  tbe  least  step  imaginable,  not  even  to 
perpetuate  testimony  against  him."  Chancery  has  no  jurisdic-  Wbat  the 
tion  to  44  attach  upon  the  conscience  of  the  party  any  demand  5JJ^th"^ 
whatever,  where  he  stands  a  purchaser  having  paid  his  money,  co^rTh. 
and  denies  all  notice  of  the  circumstances  set  up  by  the  bill."  281,286  — 
1  Eq.  Ca.  Abr.  322,  353  to  359,  many  cases  shewing  i.^,2^ 
equity  has  no  jurisdiction  over  a  fair  purchaser  for  a  valuable  —3  Atk.  304. 
consideration  and  without  notice,  having  the  legal  title,  though 
at  first  only  second  innocent  mortgagee. 

§  24.  Chancery  courts  have  jurisdiction  in  dower  concur-  7  C ranch, 
rent  with  courts  of  law.    Error  to  the  Circuit  Court  of  Co-  f  °»  Herbert 
lumbia,  sitting  in  Alexandria,  in  chancery.    Suit  brought  by  ^  a|* 
Wreu  and  wife,  for  dower  in  her  former  husband's  estate  sold 
to  one  of  the  defts.,  or  for  a  just  equivalent  in  money  in  lieu  of 
her  dower.    One  objection  was,  the  remedy  was  at  law,  an- 
other clearly  legal,  that  a  devise  to  her  barred  ber  dower ; 
both  parties  brought  error.    Held,  1.  The  court  of  equity 
had  jurisdiction,'(decided  solely  on  English  authorities,  though 
the  case  was  subject  to  Virginia  law ;)  one  reason,  partition  is 
in  tbe  case  ;  another,  a  purchaser  possesses  the  lands 
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Ch.  225.  who  has  not  paid  the  purchase  money,  and  she  is  willing  to 
Art.  6.    receive  money  in  lieu  of  land,  this  a  court  of  law  cannot  award 
s^*v-^^  to  her.    The  act  of  Virginia  as  to  dower  does  not  vary  the 
common  law     exception,  it  allows  an  averment,  dehors  the 
will,  that  the  provision  in  it  is  in  lieu  of  dower.    This  law  the 
Federal  courts  adopt.    Held  also,  she  must  elect  to  have 
So  in  Eng-    dower,  and  renounce  the  devise,  before  the  court  could  de- 
land,  Coop-   cree  dower  ; — cause  remanded.    Quare,  if  her  title  be  dis- 

er'.PI.  135.  puled< 

l  Johns.  Ch.      §  25.  Chancery  may  have  jurisdiction  where  there  is  no 
274  VhilH9'   ^eSa^  contract,  in  a  special  case.  As  where  the  contract  is  void 
v.  Thompson  by  the  statute  of  frauds,  and  specific  performance  not  allowed, 
Atal—  2       yet  if  the  pit.  be  really  injured,  and  in  equity  entitled  to  cora- 
i1John*f  ch!  pensation,  and  has  no  legal  remedy,  or  one  doubtful  or  inad- 
R.  281—  See  equate  at  any  rate,  equity  will  sustain  his  bill,  and  direct  an 
Ch.  93,  a.  3,  jssue  0f  quantum  damnificatus  to  assess  his  damages  caused 
4  Maule&     by  the  deft's.  acts.    And  if  a  party  sets  up  part  performance 
Bel.  062.       to  take  a  parol  agreement  out  of  the  statute  of  frauds,  he 
must  shew  acts  clearly  referring  to  and  resulting  from  the 
agreement,  such  as  a  party  would  not  have  done  but  for  the 
agreement,  and  with  a  direct  view  to  perform  it,  and  the 
agreement  set  up  must  appear  to  be  the  same  with  the  one 
partly  performed,  there  must  be  no  uncertainty  in  the  case. 
i^i^Le*  R       §  26.  Chancery  has  jurisdiction  on  promissory  notes  where 
it  ai.  v.  Rob-  ^aw  may  n°t  have.    As  where  the  property  of  the  United 
ens.  States  Bank  was  assigned  to  assignees  in  trust  to  settle  its 

affairs ;  and  it  was  doubted  if  they  could  have  an  action  at 
law  on  such  notes  endorsed  to  the  bank,  and  not  endorsed  or 
assigned  to  them  especially.  But  held  clearly,  they  had  suits 
in  equity  against  the  parties  to  the  notes.  Demand  on  the 
maker  is  the  last  day  of  grace,  (quare,  as  he  is  not  bound  to 
pny  till  that  day  has  expired.)  Of  his  default,  notice  must  go 
to  the  endorser  by  the  next  post  of  the  following  day.  There 
was  no  special  assignment  of  the  notes ;  the  only  assignment 
was  a  general  one,  in  trust,  of  all  the  bank's  property  by  the 
bank,  by  their  deed  to  Thomas  Willing,  John  Perot,  and 
James  S.  Cox,  their  executors,  administrators,  and  assigns,  of 
all  mortgages,  judgments,  suits,  bonds,  bills,  notes,  debts,  &c. 
&c.  with  the  ways,  means,  and  remedies,  to  recover  them  upon 
trust,  as  in  the  deed.  They  assigned  to  the  complainant.  The 
court  observed,  "  as  the  act  of  incorporation  had  expired,  no 
action  could  be  maintained  at  law  by  the  bank  itself."  And 
it  is  understood  this  bill  was  supported  on  these  grounds  :  1. 
While  the  act  was  in  force  the  President,  Directors,  &i  Co.  as- 
signed the  property  and  choses  in  action  of  the  bank  to  Wil- 
ling  oic.,  and  they  vested  in  them  with  power  to  assign  over : 
2.  It  was  doubtful  if  an  action  lay  at  law,  and  if  so  or  not, 
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u  the  court  will  not  give  an  opinion."    It  was  enough  there  Ch.  225, 
was  not  "  a  pluin,  adequate,  and  complete  remedy"  to  be  had    Art.  6. 
at  law,  as  expressed  in  the  said  16th  section  of  the  said  judi-  v^*v-^/ 
ciary  act. 

§  27.  Though  a  court  of  law  permits  a  pit.  to  sue  on  a  ^"Jj^^ 
bond  lost,  yet  equity  has  a  concurrent  jurisdiction  ;  but  none  Bro  c  c 
on  political  treaties; — I  Ves.  jun.  371  ;  2  Ves.  jun.  56; —  180— Coop- 
as  in  the  India  Nabob's  case.  ers  p'  28- 

$  28.  If  an  estate  be  devised  in  trust  for  the  payment  of  Moaetey, 
debts  by  A,  and  the  trustees  renounce,  chancery  can  order  it  i^J»  £h",nJ 
to  be  sold,  and  money  arising  to  be  applied  to  pay  creditors  Harvest* it «|. 
ratably  :  2.  if  the  heir  at  law  of  the  testator  receive  the  rents 
and  profits,  he  cannot  retain,  though  bound  in  several  bonds  as 
his  surety,  but  must  share  ratably  with  the  creditors :  3.  He 
roust  account  for  the  rent  and  profits  from  the  time  of  the  bill 
filed,  though  at  law  he  would  account  only  from  the  time  of  Mosele 
the  judgment.    So  chancery  can  allow  an  executrix  without  Moseley 
proof  under  40*.  the  testator  fairly  charged  in  his  account-  »•  Bongie. 
book  ;  cites  1  Vern.  283,  470. 

§  29.  Fraudulent  deed  concealed  or  destroyed,  chancery  can  Moseley, 
order  another  deed  4"C  As  where  the  pit.  charged  by  his  bills 
that  the  deft.,  his  father,  tenant  for  life,  remainder  to  the  pit.  ^'JJf e'  ,ng 
in  tail,  had  fraudulently  cancelled  the  deed  of  settlement,  and 
so  sold  the  estate  to  one  of  the  defts.  and  prayed  a  discovery, 
and  to  be  relieved  &c.    To  this  bill,  the  deft.,  the  purchaser,  l  Vera.  310. 
demurred  ;  because  the  pit.  did  not  make  oath  the  deed  was  ~~ 3  ch*  Rm  6* 
lost.    Held  not  necessary,  as  the  bill  was  to  be  relieved  as  to 
a  deed  fraudulently  destroyed  or  cancelled,  and  to  have  an- 
other deed  executed,  and  the  pit.  could  have  no  remedy  at 
law  if  he  had  the  deed.    But  where  a  bill  seeks  to  be  reliev-  Moseley, 
ed  on  the  matter  of  the  deed,  because  the  want  of  the  deed  is  wbitwortb  r. 
the  only  foundation,  the  pit.  to  draw  the  cause  from  the  juris-  Golding. 
diction  of  law  to  that  of  equity,  an  oath  is  necessary  ;  but  if 
if  the  bill  seek  no  decree,  but  only  the  deft's.  discovery,  or  to 
have  a  deed  produced  at  the  trial  fcc.  the  oath  is  not  requisite, 
as  it  is  not  to  be  presumed  the  ph.  would  put  himself  to  the 
trouble  and  expense  of  a  suit  if  the  deed  were  in  his  power  or 
hands.    When  the  pit.  goes  on  the  matter  of  the  deed  the 
court  must  see  it,  and  so  he  produce  it  or  swear  it  is  lost. 
And  1  Vern.  59,  180,241  ;  1  Ch.  Cos.  11,  131. 

§  30.  Equity  views  a  bond  conditioned  to  convey  lands  for  Moseley,  37. 
money  received  as  articles  of  agreement,  and  can  decree  the 
condition  to  be  specifically  performed  ;  and  when  the  obligee 
has  been  in  possession  twenty  years  equity  will  not  oblige  him 
to  prove  the  money  was  paid.    So  it  can  decree  a  guardian's  lb.  224, 
contract  for  the  sale  of  timber  to  be  specifically  executed  ;  so  JJ"50^"  Mh 
it  can  hold  the  answer  of  a  feme  covert  to  be  equal  to  a  fine  S0D' 
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Cb.  225.  levied,  if  in  no  manner  imposed  on.    Hence,  if  she  join  with 
Art.  6.    her  husband  in  a  mortgage  deed  of  their  estate,  aod  answer  to 
^/V\;  the  mortgagee's  bill  to  foreclose,  she  is  bound  in  equity,  as 

the  mortgagee's  deed  is  good  in  equity,  though  not  at  law. 
zSTsilter  v  ^  Where  equity  apportion*  rent  fyc.y  though  the  law 
Buck.  ttt//  not.  As  where  the  pit's,  father  created  a  rent  charge 
Several  out  of  the  premises  to  himself  for  life,  remainder  to  the  pit.  in 
D  ^'In^0111,  fee»  w*th  power  °f  revocation,  and  sold  lands  to  the  deft's. 
704 ;  cites  3  father,  which  descended  to  the  deft. ;  of  him  the  pit.  bought 

^!cR  ch'82  one  acre  of  t,iem  5  afterwards  findinS  nis  title  to  the  rent,  £30, 
— a  Atk. «»!  ne  demanded  it  of  the  deft,  and  he  paid  it  several  years  ;  and 
—•2  Brown,  then  finding  &c.,  he  said,  he  was  discharged  at  law,  he  refused 
^  to  pay  it,  and  the  pit.  distrained.    Deft,  replevied,  and  the 

pit.  filed  his  bill  for  an  apportionment,  and  an  injunction  to  the 
replevin,  and  so  decreed.    Held,  1.  If  one  have  such  rent, 
and  purchase  a  part  of  the  lands,  it  is  extinguished  at  law,  but 
if  part  descend  to  him,  it  is  apportioned,  as  the  law  works  no 
wrong ;  but  the  pufthase  is  his  own  act :  2.  But  here  the  pit. 
when  he  purchased,  was,  as  the  court  presumed,  ignorant  of 
the  rent,  so  of  the  fact,  and  not  of  the  law,  so  relie^a'-ire  ;  as 
if  one  give  a  general  release,  a  bar  at  law  of  all  demands, 
shall  be  relieved  in  equity  as  to  demands  he  was  ignorant  of : 
3.  The  deft,  paid  the  rent  many  years  knowing  the  fact,  so 
no  excuse  but  his  ignorance  of  the  law  which  is  no  excuse. 
Decreed  the  lands  stand  charged  against  the  deft,  and  all 
claiming  under  him  with  £29.  5*.,  the  acre  the  ph.  bought 
being  1 5*.  and  costs  at  law  to  the  pit.  and  in  equity,  and  a 
perpetual  injunction  against  the  replevin.   And  1  Ch  Ca.  31, 
273;  Cooper's  PI.  142. 
Moteley,         ^  32.  Equity  sets  aside  the  husband's  fraudulent  assign- 
c^Cohner  k  raent  of  his  estate  in  trust  to  give  his  wife  a  maintenance;  as 
aj.  where  to  avoid  maintaining  her  he  so  assigned.    Held  also, 

his  not  maintaining  her  was  a  breach  of  his  recognizance  to 
keep  the  peace  towards  her ;  also,  if  she  sue  for  alimony,  it 
is  no  plea  in  equity  she  has  a  separate  maintenance  or  pin- 
money.  And  further,  such  an  assignment  will  in  equity  be 
held  void,  so  far  as  to  subject  his  estate  so  assigned  to  her 
maintenance  according  to  his  estate,  though  by  articles  of 
intermarriage  she  had  the  interest  of  £4000  pin-money,  if  he 
in  a  manner  voluntarily  and  causeless  desert  her,  as  he  did, 
Cooper  a  PI  a"d  wen*  to  Maryland.  And  equity  alone  can  acton  an  estate 
lutrod.  27.  '  in  trust.   3  Kel.  187  ;  1  Ch.  Ca.  250 ;  2  Ch.  Ca.  102  ;  2 

Vern.  671  ;  2  Com.  D.  Ch.  Trust. 
Moseley,  87,      §  33.  Equity  can  grant  an  injunction  to  quiet  the  pit.  in  the 
Lord  Fat-     enjoyment  of  mines  and  a  watercourse,  he  has  peaceably  en- 
""im         joved  many  years,  without  directing  a  trial.    So  after  forty  or 
•i.~2  Vera.  390.— 6  Co.  101<— I  Co.  94.— Moseley,  58,  8V,  145, 171,  198,  2*$,  311,  355. 
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fifty  years  quiet  possession,  though  it  do  not  amount  to  a  pre*  Ch.  225. 
scription  at  law.    So  to  establish  one  in  the  enjoyment  of  a    ArU  6. 
,  mine  or  colliery  before  the  right  is  established  at  law,  for  fear  v^v^«w 
the  mine  should  be  ruined  in  the  mean  time,  and  a  proper 
remedy  can  be  had  in  no  other  court.    So  equity  grants  an 
injunction  quia  timet  to  stay  waste,  on  affidavit  of  a  contract  for 
the  sale  of  timber.    Two  issues  ordered  :  1.  If  the  ph.  had  a 
right  to  the  whole  water  :  2.  He  to  bring  an  action  of  tres- 
pass to  try  if  Innys  had  a  right  to  break  down  the  pit's, 
wears,  and  he  to  "  plead  the  general  issue,  and  give  nothing 
in  evidence  but  the  mere  right."  Issue  ordered  &c. ; — order- 
ed also,  to  be  tried  at  the  bar  of  the  King's  Bench,  both  issues 
by  the  same  jury,  and  a  special  jury  to  be  returned  and  a 
view  had.    Injunctions,  see  Cooper's  PI.  143  to  158. 

§  34.  According  to  modern  practice  equity  will  sustain  a  Moseley, 
bill  for  discovery,  because  otherwise  the  pit.  cannot  prove  his  j*?3'  Haw\ 
case.    But  formerly  the  pit.  was  held  to  prove  his  bill  by  1'.^  nS). 
witnesses  viva  voce,  before  the  court  would  decree  it  pro  con* 
fesso.  How  the  deft,  is  examined  on  his  insufficient  answers; — 
and  if  in  custody  and  will  not  answer,  is  brought  up  by  several 
habeas  corpus  before  the  bill  is  decreed  pro  confesso,  1  Vern. 
228 ;  1  Ch.  Ca.  238 ;  Hob.  115;  Cro.  El.  692  ;  2  Ch.  Ca. 
237.    The  ph.  cannot  say  an  answer  he  has  accepted,  is  no 
answer.    Insufficient  one,  is  none.  4  Ves.  jun.  619. 

$  35.  Equity  can  make  good  a  defective  execution  of  a  Moteler,  46, 
power  in  favour  of  a  wife ;  as  where  it  was  a  power  to  make  370»  Toilet's 
a  jointure  by  deed  under  hand  and  seal,  and  it  was  executed  JJJ '  i,so 
by  will,  signed,  sealed,  and  delivered.  And  1  Vern.  40,  132; 
2  Vent.  350  ;  3  Ch.  Ca.  68,  69 ;  Chan.  2  Com.  D.  4  H  6, 
p.  688  to  692. 

§  36.  If  household  goods  be  devised  to  an  executrix  for  Montt]ey  J6 
life,  though  she  must  sign  an  inventory,  equity  will  not  hold  ~a  ve*ey  jr. 
her  to  give  security.    Equity  will  open  a  settled  account,  for  118- 
reasons.  Cooper's  PI.  278,  279. 

$  37.  Equity  can  correct  a  mistake  of  the  law,  and  order  MoMl«y,364, 
deeds  to  be  delivered  up  accordingly.  As  where  there  were  366,  Lands- 
four  brothers,— the  second  died,  and  the  eldest  entered  on 
his  lands  ;  the  youngest  claimed  them.  They  consulted  a 
schoolmaster,  who  thought  him  entitled  to  them,  and  the 
eldest  accordingly,  by  lease  and  release,  conveyed  half  to 
})im  ;— both  gave  bonds  for  quiet  enjoyment.  Youngest  died, 
leaving  the  deft,  his  heir,  a  minor.  Decree,  the  bonds  and 
deeds  be  delivered  up  to  the  ph.,  the  eldest  brother,  being 
obtained  by  mistake ; — infant  when  of  age  to  convey  &c.  The 
chancellor  said,  "  the  maxim  of  law,  ignorantia  juris  non  ex* 
cusat,  was  in  regard  to  the  publje,  that  ignorance  cannot  be 
pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases." 

fol.  vh.  69 
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Ch.  225.  Relief  against  an  heir's  bond  for  £9,000,  he  paying  £4,000, 
Art,  6.    the  sum  borrowed. 

V^-v-v^  §  38.  Where  equity  can  stay  an  action  at  law,  or  set  a 
3-3*— Ycom  conlract  ns'^e  or  not#  ^  trustee  Duvs  the  husband's  estate 
D.  Chan.  3 T\  *°r  al  an  ""der  value,  when  he  absconded  from  his  cre- 
ditors ;  chancery  ordered  a  reconveyance  for  their  benefit, 
repaying  the  trustee  principal  and  interest.  1  Vern.  365. 
3  P.  w.  129.  §  30.  So  where  tiie  father  intrusted  his  minor  son  to  a  ser- 
— Omoad  r.  vant,  the  son  came  of  age,  and  gave  him  a  bond  for  £1000, 
Aiif'ttui  1  unknown  to  the  father,  and  unable  to  pay  it,  equity  set  it 
366.  aside,  as  obtained  by  fraud,  and  breach  of  trust ; — but  not  if 

no  fraud  or  breach  of  trust,  merely  because  the  obligor  is  a 
weak  man.  Cooper's  PI.  172,  173. 
Fonb.  124—     §  40.  So  if  a  barrister  at  law  engages  to  recover  an  estate 

2  Atk  «V'~  to  wh,ch  B  h,ls  "S^1'  an^  5els  of  B  a  bond  to  surrender  to 
iii»4.— J*  *     him  half,  when  recovered.    Decreed  to  deliver  up  the  bond 
Vckcy jr.  199.  and  to  re-convcy  the  estate,  on  paying  his  advances,  and  for 
his  care.  Cooper's  PI.  'l  73. 

1  F.q.  c»  41.  So  a  man  advances  monies  to  young  persons,  and 
vI-rn.^eT— 2  ta^es  their  joint  securities  for  large  sums equity  will  deliver 
P  \\  .  129—  up  his  security  to  each,  on  paying  the  money  advanced  to 
9  Vesey,  182.  hinisclf.   2  Vesey  jun.  199  ;  4  Bro.  C.  C.  350;  3  P.  W. 

131. 

2  Ch.  Ca,  87.     §  42.  A  man  who  will  not  do  equity,  shall  not  have  relief  in 

equity.  As  if  A  sties  B,  who  purchased  in  trust  for  him,  and 
paid  the  money  for  making  the  conveyance,  on  repayment,  A 
ought  to  pay  all  other  monies  due  from  him  to  B. 

2  Vern.  679.  §  43.  Equity  does  not  take  away  a  reasonable  benefit  ac- 
crued to  another  bv  the  strict  rules  of  law. 

6  Cranch,        §  44.  Patrick,  of  Virginia,  got  judgment  in  the  Supremo 

fputHct0  Court  of  lhc  Unite(l  States,  in  ejectment  against  l^ogan  of 
Kentucky.  He  filed  a  bill  in  equity  against  him  to  be  relieved 
against  the  judgment,  and  to  compel  a  conveyance  of  the 
land,  and  obtained  an  injunction  to  stay  proceedings  on  the 
judgment,  but  the  subpa?na  was  not  served  in  Kentucky.  Held, 
the  Circuit  Court  had  jurisdiction,  though  objected  it  was 

2  F.q.  C«.      served  on  the  deft,  out  of  his  district.    Rule  of  evidence  the 

Abr.  44,  610.  same  in  equity  as  in  law. 

§  45.  The  court  of  equity  grants  a  perpetual  injunction 
Slra.404.       ifter  twQ  ver(jjrls  Qn  fr;ajs  flt  bar     j  p         ^ ,       jjut  gec 

4  Vesey  jun.  206,  207. 

2  Com.  D.  §  46.  Relief  in  equity  in  case*  of  frnud  ; — but  it  is  not  to 
*  h^^_2  **  ^e  Presiimed  m  law  or  equity.  Relief,  if  one  by  covin  or  art 
v>m  123.—  *s  drawn  in  to  give  double  the  price  of  a  thing,  p.  509.  Or 

3  ch.  R.  10.  gives  a  bill  for  value  received,  where  no  value  received.  Id. 
240  ^Ca."  Or  bus  judgments  against  him  for  great  sums,  where  only 
Ch.  276.       small  sums  are  due.  Id.    Or  wherever  fraudulently  drawn  in 
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to  make  a  contract,  yery  much  varying  from  what  it  ought  to  Ctf.  225. 
be.  Id.    Many  cases,  p.  509  to  616  ;  2  Eq.  Ca.  Abr.  478    Art.  7. 
to  483  ;  2  Atk.  254,  258  ;  1  P.  W.  639  ;  1  P.  W.  118,  120 ;  V^V>*/ 
9  Vesey  jun.  292  ;  10  Vcsey  jun.  423  ;  1  Vern.  60. 

§  47.  In  equity,  as  in  law,  the  property  of  the  partnership  4  Vesey  jr. 
is  not  liable  for  the  separate  debt  of  a  partner,  until  the  396»398- 
partnership  debts  are  paid.    Assignee  can  be  in  no  better 
condition  than  the  assignor. 

§  48.  Foreign  matters.    Equity  executes  in  England  an  2  Eq.  c*. 
agreement  made  at  Paris.    Holds  conclusive  the  sentence  of  Abr.  475, 
a  foreign  court,  having  jurisdiction,  and  the  persons  within  it.  aj^^y  1 
Also  adjudges  contracts  according  to  the  law  of  the  place  — 2  8tra.'733. 
where  made  :  and  that  an  act  of  Parliament  extends  not  to  ""^  p-  w-7&- 
foreign  plantations,  unless  named.    Englishmen  carry  their 
laws  with  them  into  a  new  and  uninhabited  country. 

§  49.  Equity  subjects  the  husband's  estate  in  the  hands  of  9  Mod.  31, 
another,  to  the  wife's  funeral  expenses.  321 

$  50.  Equity  can  view  monies  bequeathed  to  be  laid  out  2  Eq.  Ca. 
in  lands,  as  lands  or  as  money.  As  if  A  bequeath  £2000  so  Abr.  655. 
to  be  laid  out,  is  as  land,  but  if  assets  fall  short,  is  viewed  as 
money,  and  not  specific. 

§  51.  In  revoking  wills  equity  controls  the  law,  where  the  1  Vesey  jr. 
beneficial  interest  is  devised  in  one  way,  and  so  as  to  be  sepa-  ^  ~f£^es* 
rate  from  the  legal  estate,  and  then  the  testator  takes  that  m0od  v.  Og- 
without  any  alteration.    Also  where  having  both  when  he  lander- 
makes  his  will,  he  disposes  of  the  legal,  and  retains  the  bene-  °" 
ficial  estate.  7  Vesey,  564  ;  8  Vesey  106,  281  ;  5  B.  &  P. 
401  ;  2  Vesey  jun.  417  ;  3  Vesey  650  ;  1 1  Vesey,  563. 

Art.  7.  Power  to  correct  mistakes  in  contracts  or  not.  2  Crunch, 
1.  This  was  an  appeal  from  the  Circuit  Court  in  Massa-  41 8,  Graves 

1  a  .       1  #,  ,  «-»  .,  .    &  hi.  r.  lios- 

cnusetts,  on  a  decree  in  chancery,  braves  and  Barnwell  in  ton  m  i,is> 
their  bill  sta'ed  they  were  equally  concerned  in  a  ship  and  car-  Co. 
go,  called,  &tc. ;  that  each  got  insurance  in  several  places  on 
a  voyage  described  ;  but  in  each  case  intended  for  their  joint 
and  equal  account.  Among  others,  Graves  in  his  proposals, 
called  himself  one  of  the  parties  interested,  and  used  the 
word,  we,  &tc. ;  but  got  the  policy  sued,  filled  in  his  own 
name  only  &c.  be.  One  object  of  the  bill  was  to  have  the 
mistake  corrected.  Policy  contained  the  words,  "  as  proper- 
ty may  appear ;"  but  not  the  words  stating  the  insurance  to  be 
for  the  benefit  of  all  concerned.  Held,  the  evidence  of  the 
insurers1  knowledge  of  the  insured's  intention  when  the  policy 
was  made,  must  be  very  clear,  to  authorize  a  court  of  equity 
to  conform  the  policy  to  such  intention  ; — not  so  in  this  case. 
And  the  [policy  insures  but  Graves'  half; — yet  the  court  al- 
lowed it  was  proved  Graves  meant  to  insure  the  whole.  But 
probable  the  company  believed  they  only  insured  Graves'  in- 
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Ch.  225. 
Art.  7. 


2Johns.Ch.R. 
283.—  Kman- 
u«l  r.  Dane, 
3  Campb. 
2yy. 


Atk.  208, 
Langley  v. 
Brown  —2 
■A  t  k .  *J 1  y  * 
Simpson  v. 
Vnugban. — 3 
Burr.  1905, 
Carter  v. 
Bochra.— 1 
Vesey,  466, 
Baker  r. 
l'aiue. 


8  Crunch, 
37 »,  Vowles 
k.  III.  v. 
Craig  &.  al. 


terest.  So  the  evidence,-— and  reasons  stated.  If  one,  mis- 
taking his  rights,  pay  money,  may  recover  it  back.  Nelson  t. 
Suddarth,  J  Hen.  &  M.  350. 

§  2.  Other  such  cases  of  alleged  mistakes.  If  a  fact  be 
stated  in  a  deed  or  writing  by  mistake,  chancery  may  order  it 
corrected.  But  such  mistake  must  be  proved  by  very  clear 
evidence  ; — and  so  by  such  evidence  it  must  be  proved  what 
the  original  agreement  was.  See  Ch.  40,  a.  28,  s.  13.  Forms 
in  equity.  Id.  And  Ch.  194,  a.  2,  s.  31,  bills,  answers,  and 
evidence.  Solomon  v.  Turner,  Starkie,  51. 

§  3.  If  it  be  the  intention  of  one  party  to  a  contract  to  in- 
clude in  it  a  certain  interest  or  risk,  and  the  intention  is  known 
to  the  other  party,  and  he  does  not  object,  nor  explain  him- 
self, nor  ask  any  questions  tending  to  explain,  then  it  is  but  a 
mistake,  in  using  inapt  words  to  express  the  party's  meaning, 
and  is  one  of  the  usual  grounds  for  chancery  or  equity  to  in- 
terpose upon,  and  to  correct  the  mistake.  1  Atk.  545 ;  3 
Atk.  383,  Joynes  v.  Statham  ;  1  East,  335,  Maanss  v.  Hen- 
derson; 2  Stra.  1183;  2  Vern.  554  ;  Park,  200,  201,  208, 
213.  What  is  sufficient  notice  to  the  underwriter,  the  as- 
sured acts  as  agent,  Ch.  44,  a.  3,  s.  14.  Dunlop's  lessee 
v.  Speer,  3  Bin.  169. 

$  4.  There  seems  to  be  no  question  but  that  a  court  of 
equity  has  power  to  correct  a  mistake  made  by  the  parties  in 
forming  a  contract,  when  the  mistake  is  clearly  proved  ;  and 
the  real  question  is,  when  is  it  sufficiently  proved.    It  is  a 
general  principle  that  the  legal  rights  of  the  parties  are  not  to 
be  affected  by  equitable  considerations,  except  where  the 
equity  is  clear  and  material ;  and  if  the  proof  of  a  mistake  is 
to  vary  the  written  contract,  that  proof  must  be  full,  and  the 
matter  mistaken,  something  material.    And  a  court  of  law  will 
act  in  the  same  way.  As  where  a  receipt  is  given  in  full  of  all 
demands,  when  the  parties  mean  only  some  particular  de- 
mand, a  court  of  law  corrects  the  mistake  by  confining  the 
receipt  to  such  particular  demand.    The  real  difference  be- 
tween law  and  equity  in  tbis  respect,  is  in  the  proof  of  the 
mistake.    The  law  docs  not  admit  the  parties  to  testify  or 
declare  on  oath,  but  depends  on  other  evidence ;  whereas 
equity  hears  the  parties,  usually  on  oath,  and  sifts  the  truth 
out  of  them,  in  many  cases  in  no  other  way  to  be  got  at ;  as 
will  be  seen  generally  in  the  cases  in  equity.    And  equity 
thus  obtaining  one  fact  after  another  from  the  parties,  it  of 
course  allows  each  party  to  amend  from  time  to  time,  as  new 
and  material  facts  are  disclosed. 

$  5.  What  no  mistake  in  the  quantity  of  land  sold. — Suit  in 
chancery  in  Kentucky.  A,  in  1774,  got  a  survey  on  a  military 
land  warrant,  under  Virginia,  agreeable  to  the  royal  proclawa- 
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tion  of  1763,  for  2000  acres,  and  sold  for  a  valuable  con-  Ch.  225* 
sideration,  £3000,  bis  right  to  the  survey  to  B,  and  assigned  Art.  8. 
the  plat  and  certificate  to  him.  He  obtained  a  patent  in  his 
own  pame  for  the  land.  On  a  re-survey,  it  measured  2700 
acres.  Held,  no  mistake,  A  sold  and  received  payment  for 
all  he  was  entitled  to.  Wrong  was  to  the  State  if  any.  Bill 
dismissed. 

^  6.  "  In  every  case  between  purchasers  for  valuable  con-  Doogl.  m. 
sideration,  a  court  of  equity  must  follow,  not  lead,  the  law." 
"  In  construing  agreements  I  know  of  no  difference  between  Jb  jjrj,  per 
a  court  of  law  and  a  court  of  equity."  293.   "  Powers  came  fi°,j 
into  the  courts  of  common  law  with  the  statute  of  uses,  and 
the  construction  of  them,  by  the  express  direction  of  the 
statute,  must  be  the  same  as  in  courts  of  equity."    In  fact, 
neither  court  can  make  a  will,  devise,  or  contract  for  the  party 
or  parties,  but  each  court  must  take  either  as  it  finds  it,  and 
both  must  equally  find  the  true  intentions  of  the  party  or  par- 
ties, and  alike  follow  them. 

§  7.  An  agreement  made,  clearly  by  mistake,  will  be  set  l  TO  heeton'a 
aside  in  a  court  of  law,  of  chancery,  or  of  prize.  R  44°- 

$  8.  If  a  trustee,  executor,  &c.  concerned  in  selling,  be  a 

3  Vesey  jr. 

buyer,  equity  interposes  &c.  Cases  of  Guardian  and  Ward  &c.  740,  752, 
1  P.  W.  118,  120;  2  Ch.  Ca.  157  ;  2  Vesey,  547.  Trustees 
selling  and  buying  for  themselves.  1  Vern.  60  ;  8  Vesey  jun.  8  Vesey,  72, 
349 ;  4  Ch.  Ca.  425 ;  2  Bro.  C.  C.  450  ;  3  do.  639  ;  5  343. 
Vesey,  680,  707  ;  6  Vesey,  631  ;  18  Vesey,  364  ;  3  P.  W. 
129,  131.   Attorney  and  Client.   2  Vesey  jun.  199,  204, 
Newman  v.  Payne  ;  7  Vesey,  599.    But  a  deed  will  not  be 
rectified  in  equity  on  account  of  mistake,  surprise,  or  fraud,  to 
the  prejudice  of  a  6ond  fide  purchaser,  without  notice.  Sug- 
den's  Vendors,  129. 

Art.  8.    How  a  court  of  equity  looks  behind  the  legal  title. 

§  1 .  Wherever  the  legal  title  to  real  or  personal  property  is 
created  by  deed  or  writing,  the  law  begins  with  that,  and  but 
rarely  extends  its  inquiries  behind  it,  or  to  the  circumstances 
of  the  case  existing  prior  to  the  instrument,  judgment,  or  de- 
cree fixing  the  right  or  title  in  law  ;  but  it  is  otherwise  in  equi- 
ty. A  court  of  equity  goes  back  to  these  circumstances,  in- 
quires into  them  fully,  often  aided  by  the  allegations  of  the 
parties  on  oath.  So  in  fact  inquires  often  what  such  instru- 
ment &c.  should  have  been,  as  well  as  into  many  extraneous 
circumstances,  so  as  to  get  a  full  view  of  the  whole  case. 

§  2.  Equity  looks  behind  the  patent ;  law  does  not.    Title  9  Cr""c*,» 
to  land  under  the  Virginia  land  law  in  Kentucky  in  question.  wiiiiamVb* 
As  in  a  case  of  an  appeal  from  a  decree  of  the  Circuit  Court  ai.— i  Whca- 
for  the  district  of  Kentucky,  in  a  suit  in  chancery,  brought  by  ton 
Finley  to  compel  Williams  and  others,  who  had  the  eldest  pa-  pen> 
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Ch.  225.  tent,  to  convey  certain  lands  to  Finley,  which  he  claimed  by 
Art,  8.  virtue  of  his  prior  settlement.  And  held,  the  courts  of  law 
will  not  look  beyond  the  patent,  but  courts  of  equity  will  ; 
and  will  give  validity  to  the  eldest  entry  against  an  elder  pa- 
lent  :  2.  Between  pre-emption  rights  the  prior  improvement 
holds  the  land  against  a  prior  certificate,  entry,  survey,  and 
patent :  3.  An  entry  on  a  pre-emption  warrant  impliedly  in- 
cludes the  improvement,  though  not  expressed  ; — rather  de- 
pending on  a  law  of  Virginia,  usually  called  the  previous  title 
act,  and  other  acts  specially  providing  as  to  improvement.  Io 
the  year  1773,  Finley  marked  and  improved  the  land  in  dis- 
pute. Williams'  grantor  marked  and  improved  in  1775  the 
same  land,  and  was  first  in  all  the  other  steps  to  get  a  legal 
title.  His  certificate  of  improvement,  entry,  and  patent,  were 
before  Finley's.  And  in  ejectment  Williams  &  al.  recovered, 
on  their  prior  patent,  and  the  Circtiit  Court,  sitting  in  equity, 
thought  they  had  the  better  title.  But  their  decree  was  re- 
versed by  the  Supreme  Court,  which  decreed  Williams  U  al. 
to  convey.  It  deserves  attention  that  this  court  was  influenced 
hy  the  principles  of  equity,  established  in  such  cases  by  the 
courts  of  Kentucky  ;  and  said,  the  Federal  courts  had  "  con- 
formed to  this  practice  and  adopted  the  principle."  This  may- 
be no  deviation  from  the  above  position  that  the  English  code 
of  equity  is  our  Federal  rule  in  equity.  These  Kentucky 
principles  are  foreign  to  that  code  ;  nor  did  the  Federal 
Courts,  sitting  in  equity,  appear  to  hold  themselves  bound  by 
flee  Talbot  r.  inem.  gut  had  such  a  case  arisen  in  Massachusetts  there 
H«rden?iir  would  have  been  no  doubt  but  that  the  common  law  afforded 
Brown's  lev  a  plain,  adequate  remedy.  Willink's  lessee  v.  Miles,  1  Peters' 
see  v  Gniio-  R  2<y.) ;  Penn's  lessee  u.  Rlyne,  4  Dallas,  402. 

1  Cranclt  $  'n  *^'s  case  a  court  °^  e^u'ly  wen*  beyond  a  legal 
2,  22"  Kiussi-  title  acquired  by  Ogden  &  al.  on  a  bill  praying  for  a  con- 
moinbal.  veyance  by  thentto  the  complainants  of  certain  lands  in  New 
r  Ogden  Lai  York,  on  the  complainants'  (trustees)  praying  such  proportion 
of  a  judgment  (a  lien  on  the  land$)  recovered  by  Talbot  &t  Al- 
lum  against  ft.  Morris,  who  conveyed  to  the  complainants  the 
lands,  500,000  acres,  subject  to  the  lien  of  this  judgment. 
After  several  assignments  of  it  the  deft.,  Ogden,  acquired  his 
legal  title  under  it,  the  last  step  in  the  title  in  the  case  ;  deft, 
before  had  an  equitable  title  as  the  complainants  had.  In  this 
state  of  the  case  the  court  said,  their  title  "  is  placed  upon  the 
well  known  principle  which  governs  a  court  of  chancery,  that 
between  merely  equitable  claimants,  each  having  equal  equity 
with  the  other,  he  who  hath  the  precedency  in  time  has  the  ad- 
vantage in  the  right,"  and  it  was  risht  for  the  defts.  to  get  the 
legal  title  under  the  judgment.  Decree  for  them.  Though 
several  questions  were  made,  the  material  one  seems  to  have 
been,  whether  the  purchaser,  Ogden,  under  the  judgment,  held 
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$n  trust  or  not  for  the  complainants,  either  because  he  was  not  Ch.  225. 
a  bona  fide  purchaser  for  a  valuable  consideration,  without  no-  Art.  8. 
lice,  or  because  one  of  the  assignors  of  the  judgment  had  v^-v^j 
acted  maid  fide,  so  tainted  the  title  under  it,  or  because  he  had 
but  an  equitable  right  in  it,  a  chose  in  action,  and  assigned 
that  only  as  mere]  security  for  monies  he  had  advanced  at  the 
request  of  the  judgment  debtor.  It  is  to  be  observed  that  this 
judgment  from  its  date  was  a  lien  on  all  the  judgment  debtor's 
immense  tract  of  land  in  the  county  of  Ontario  :  that  under 
it  a  sale  of  this  for  $5,200  was  deemed  a  valuable  considera- 
tion :  and  especially,  though  scores  of  chancery  cases  were 
cited  in  this  suit,  they  are  all  English,  no  one  a  New- York 
case  though  there  had  been  so  long  a  court  of  chancery  in 
that  State, — another  circumstance  tending  to  show  that  by 
equity  in  our  federal  system  is  understood  the  English  code  of 
equity,  and  not  the  Stale  equity  found  in  the  several  States. 

§  4.  In  this  case  the  bill  in  equity  was  grounded  on  the  ?  Cnm-h 
equitable,  that  preceded  the  legal,  title ;  and  the  pit's,  bill  364,  Prestog 
failed  for  want  of  equity,  because  his  prior  equitable  title  r.  Trimble, 
merged  in  his  subsequent  legal  title.  Deft,  demurred  to  the 
bill  for  want  of  equity.  This  stated  that  while  the  land  lay  in 
North  Carolina  one  Dunlop  made  a  regular  entry  and  paid 
the  State  for  it,  and  completed  his  contract ;  this  was  his 
equitable  title  :  that  the  statute  was  void,  passed  to  avoid 
this  and  other  such  entries  fee. ;  and  that  afterwards  Dunlop  got 
a  warrant  to  survey  and  a  patent,— conveyed  to  Rhea,  and  he 
to  the  pit.  The  court  said  if  the  title  be  good  at  law,  there  is 
no  case  in  equity.  If  any  title  in  this  case  it  is  at  law  :  if  no 
title  at  law,  there  is  none  in  equity ;  the  equitable  is  merged 
in  the  grant.  According  to  Finley  r.  Williams  a  court  of  law 
would  not  have  looked  beyond  the  patent,  which  iu  this  case 
excluded  the  jurisdiction  in  equity. 

§  5.  Where  one  may  lose  his  equity  by  taking  what  gives  7  Crancb, 
him  a  legal  right.    Appeal  from  a  decree  of  the  Circuit  Court  MJ»  Y°unS 
for  the  District  of  Columbia,  sitting  in  Alexandria  as  a  court  r'  n,n  y* 
of  equity.    In  1795  Chambers  Si  al.  contracted  to  convey  to 
Young  a  large  tract  of  land  in  Virginia,  for  a  part  of  which 
he  gave  his  promissory  note  to  Chambers,  which  by  several 
endorsements  passed  to  Grundy,  who  got  judgment  on  it  against 
Young  ; — was  found  Chambers  &  al.  had  title  to  but  a  small 
part.    Here  then  Young  might  have  his  equity  to  be  relieved 
against  the  note,  the  consideration  failing  ;  but  Sept.  179S  he 
entered  into  a  new  agreement  with  Chambers  &  al.  as  a  sub- 
stitute to  the  old  one,  expressly  to  compensate  Young  for  his 
loss  in  that.    Not  material  whether  the  last  agreement  is  per- 
formed or  not,  as  the  note  was  endorsed  to  Grundy  before  it 
was  made ;  by  thi?  he  lost  his  equity.   Hi?  bill  was  to  be  re- 
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Ch.  225.  tiered  from  the  said  judgment.    Bill  dismissed.    He  ac< 
Art,  8.    a  legal  remedy  on  bis  new  contract  to  a  full  indemnity. 

$  6.  The  great  Carnatic  case.    The  nabob  of  the  Carnatic 
1  Vewey  jr.    filed  his  bill  in  equity  in  England  against  the  East  India  Corn- 
Nabob  of  the  Pan^'  ^or  discovery  and  account  of  rents  and  profits  of  his  ter» 
Carrmtic  v.    ritories  in  India  while  in  their  possession  as  security  for  debt 
£.  I.  Comp.   and  for  the  balance,  submitting  to  pay  it  if  against  him.  The 
A.  D.  1791.    defts.  pleaded  that  by  divers  charters,  letters  patent,  deeds, 
acts  of  Parliament  confirming  the  same,  they,  the  defts.  had 
given,  granted,  and  confirmed  to  them,  with  other  privileges, 
the  sole  privilege  of  tradiug  to  the  East  Indies  and  a  right  to 
send  men,  ships,  fee.  and  to  commission  officers,  to  contioue  to 
make  peace  and  war  &c.  for  their  advantage  with  any  natives 
not  Christians  :  that  the  pit.  is  a  native  sovereign,  not  a  Chris- 
tian :  that  all  the  transactions  mentioned  in  his  biU  passed  be- 
tween him,  as  such  sovereign,  and  the  defts.  in  the  exercise 
of  their  privileges,  and  related  to  matters  transacted  between 
them  with  regard  to  peace  and  war,  and  security  and  defence 
of  their  respective  possessions  ;  and  therefore  are  not  cogni- 
sable in  this  or  any  other  municipal  court.    The  plea  was 
overruled  ;  and  the  defts.  having  once  amended,  further  time 
was  refused,  and  they  were  compelled  to  answer  immediately. 
Held,  the  India  Company  have  neither  an  independent  or  dele- 
gated sovereignty,  but  are  mere  subjects.    Plea  must  tender 
issuable  matter. 

7  Crunch,  &4,     $  7*  Mortgage  as  equitable  and  legal  interest.    A  has  the 
shirras  bill  legal  and  equitable  title  to  a  moiety  of  a  tract  of  land  ;  B  has 
1  aCK'P  g  nU  ^e         k"1  not  equitable,  title  to  the  other  moiety,  undivided ; 
2!T  &U      and  A  nas  a  power  from  B  to  sell  his  half.  A  mortgages  the 
Georgia,  Ch.  whole  to  C,  but  does  not  profess  or  appear  to  intend  to  make 
223,  a.  14.     uge  0f  q»s  pQWer  .  \  mortgages  only  his  own  moiety  :  2.  If  a 
plat  referred  to  in  a  deed,  as  annexed,  is  in  fact  never  annex- 
ed, nor  recorded  with  the  deed,  it  affords  no  aid  to  the  de- 
scription in  the  deed  :  3.  If  one  get  a  deed  recorded  as  soon 
as  the  law  requires,  he  cannot  be  guilty  of  a  fraudulent  con- 
cealment of  it :  4.  It  is  not  nccessarv  to  make  a  mortgage 
valid,  it  truly  states  the  debt  meant  by  it  to  be  secured,  but 
stands  as  security  for  the  real  equitable  claims  of  the  morta- 
gee,  even  though  they  arise  after  the  mortgage  is  made,  but 
on  the  faith  of  it,  and  before  the  mortgagee  has  notice  of 
another's  equity  :  5.  This  equity  may  arise  by  reasoo  of  verbal 
agreements  and  entries  in  merchants'  books ;  though  mortga- 
ges to  be  valid  must  be  recorded  in  a  year  after  made,  as  in 
Georgia,  attended  with  possession  :  6.  If  one  having  an  equita- 
ble interest  be  in  possession,  and  the  mortgage  deed  notice  it, 
the  mortgagee  is  bound  to  take  notice  of  it,  and  lakes  the 
property  subject  to  every  prior  equity  :  7.  If  a  mortgage  pur- 
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port  to  secure  a  large  sum  as  due  to  the  mortgagees  jointly,  Ch.  225. 
but  is  bond  fide  iotended  to  secure  different  smaller  sums  due,    Art.  9. 
when  the  mortgage  is  executed,  to  particular  mortgagees,  ad-  v^*v-w/ 
vances  afterwards  to  be  made,  and  liabilities  to  be  incurred  to 
an  uncertain  amount,  it  is  valid  in  equity. 

Art.  9.  Who  holds  in  trust  for  others,  or  by  absolute  title 
to  his  own  use. 

§  1.  This  is  a  very  important  branch  of  equity.  This 
question  arises  directly  or  indirectly  in  roost  great  cases  in 
equity,  and  is  usually  among  the  most  difficult  to  be  decided. 
Three  maxims,  however,  in  relation  to  it  are  clear  and  inva- 
riable :  1.  Wherever  one  holds  in  trust  for  others,  and  the 
ends  of  it  are  answered,  he  shall  be  compelled  fee.  whenever 
sufficient  reasons  therefor  exist :  2.  On  the  other  hand,  when- 
ever one  holds  by  an  absolute  title  at  law  to  his  own  use,  and 
do  fraud,  he  is  out  of  the  reach  of  equity  :  3.  As  a  legal  is 
higher  than  an  equitable  title,  the  former  shall  never  yield  to 
the  latter,  unless  where  that  is  strong  and  clear,  and  some 
defect  is  in  the  former.  Also  in  relation  to  this  branch  in 
equity  four  difficult  questions  often  arise  as  to  evidence :  1. 
\Vhen  is  a  trust  not  in  writing  void  by  the  statute  of  frauds : 
2.  When  is  a  trust  resulting  merely  from  legal  operation  and 
without  writing,  good  and  valid  :  3.  When  may  parol  evidence 
be  admitted  to  explain  writings,  and  shew  the  deft,  holds  in 
trust :  4.  In  what  cases  is  it  proper  for  parties  by  their  bills, 
answers,  and  replications,  to  shew  the  deft,  holds  in  trust  or 
noU 

$  2.  It  will  be  observed  this  question,  if  the  deft,  so  holds 
in  trust  or  by  such  title,  has  many  times  been  a  material  ques- 
tion in  the  cases  already  stated  in  this  work  to  other  purposes. 
For  instance,  in  Watts  &t  Massie,  if  Massie  held  the  1000 
acres  in  trust  for  Watts,  and  so  enforced  to  convey  to  him,  or 
by  a  good  legal  title,  to  his  own  use.  So  in  Fitzsiramons  v» 
Ogden,  Smith  v.  Maryland,  Jerrard  v.  Sanders,  Finley  v. 
Williams,  &c.  &c. 

§  3.  Though  if  the  deft,  hold  by  an  absolute  title,  as  above, 
he  is  out  of  the  reach  of  chancery,  yet  very  often  a  court  of 
chancery  must  well  examine  the  case  to  ascertain  which  way 
he  holds  in  trust,  or  by  title  as  aforesaid,  in  order  to  sustain 
or  reject  the  bill  filed  in  a  proper  manner.  This  too,  is  often 
a  case  in  a  court  of  law  ;  the  pit.  sues  in  it  to  recover  what  he 
calls  his  or  something  due  to  him,  and  it  is  objected  his  ouly 
remedy  is  in  equity,  the  court  must  well  examine  the  case  to 
ascertain  whether  it  shall  sustain  the  action  or  dismiss  it,  and 
tell  bim  he  must  sue  in  a  court  of  equity. 

$  4.  Vendor  viewed  as  trustee  for  purchasers  for  want  of  a 
legal  remedy.    As  under  a  sale  by  order  of  court  for  the  ven- 

vol.  vii.  70 
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Ch.  226.  dee's  benefit.    These  causes  were  appeals  from  the  chancery 
Art.  9.    side  of  the  Circuit  Court  of  the  District  of  Columbia  for  the 


county  of  Alexandria.  Many  suits  at  law  and  in  equity  had 
nluo  20?*  before  been  in  court  between  these  parties.  As  to  the  matter 
Hepburn  &L  bere  in  question,  see  Hepburn  v.  Auld,  agent  of  Dunlop  &Co. 
Dumps'       aliens,  Ch.  94,  a.  4,  s.  3 ;  Ch.  1 14,  a.  27,  s.  16  ;  a.  5,  s.  17. 

rDd  lhis  cbapter  ;  1  Cranch,  321  ;  5  Crancb,  262.  Many  points 
Dunlop  ti  were  decided  in  these  cases.  The  material  one  in  this  place 
(  °  is  this,  on  a  contract  made  by  Hepburn  &  Dundas  to  convey 

v.  HepCrpt  6000  acres  of  land  in  Kentucky  to  Dunlop  &  Co.,  which,  had 
Dundfls'  the  contractees  been  citizens  would  not  have  been  constructed 
heirs  and  ex-  to  make  the  contractors  trustees ;  but  as  the  contractees 
Wheat  It  were  aliens,  the  contractors  were  deemed  trustees  tor  tne  per- 
S3i,  this      son  or  persons  to  whom  the  land  might  be  sold  ;  and  convey- 

piatoed  aa to  ances  "  decree(^  t0  be  made  to  such  .persons  as  may  become 
rent.  the  purchasers  of  the  land  under  the  decree  of  this  court,"  at 

auction  to  be  regulated  by  Dunlop  &  Co.    The  conveyance 
decreed  to  be  in  fee  simple  to  the  purchaser  or  purchasers, 
"  with  a  general  warranty,  and  free  of  all  incumbrances." 
1  Wheat.  R.      ^  5.  An  appeal  from  the  Circuit  Court  of  Kentucky,  in 
S^r^frui  k  °banccry.    The  pit's,  bill  was  to  enforce  the  defts.  to  convey 
tees  of  Tran-  to  him  2000  acres  of  land  in  Kentucky,  held  by  them  as  the 
sylvan  in  Cot-  land  of  M'Kee,  confiscated  to  the  State  in  the  American  revo- 
vergity.        lution.    The  pits,  claimed  this  land  and  conveyance,  on  the 
ground  they  had  an  equitable  title  to  it,  and  the  defts.  as  trus- 
tees held  it  for  the  pits.  The  equity  they  claimed  arose  from 
his  sale  of  another  tract  of  land,  he,  as  said,  erroneously  sup- 
posed he  was  legally  entitled  to  under  the  same  warrant  and 
survey.    The  pits,  failed,  because  their  evidence  did  not 
prove  the  equity  they  alleged  ;  so  did  not  prove  the  defts. 
held  in  trust  for  them.    It  seems  in  this  case  had  the  pits, 
proved  an  equitable  title,  the  court  would  have  held  the  defts. 
as  so  holding  in  trust,  if  their  claims  should  not  have  been 
neglected  too  long. 
1  Cranch,         A  6.  Trusteeg  not  in  mortgage.,  but  on  a  conditional  sale. 

t  h  l 'on  •  m 

wns  fixew  Appeal  from  the  Circuit  Court  in  Columbia,  sitting  in  chan- 
ti  .s  nnride-  eery.  Question — if  the  trustees  held  in  mortgage  or  not. 
n.^ndor  A1  March  20,  1788,  a  deed  was  executed  between  Robert  Alex- 
ander of  the  first  part,  William  Lyles  of  the  second,  and  Rob- 
ert T.  Hooe,  Robert  Muire,  and  John  Allison  of  the  third 
part ;  by  it  Robert  Alexander  for  £800  paid  by  William 
Lyles,  conveyed  to  him  in  fee  absolutely,  twenty  acres ;  and 
a  hundred  and  forty  acres,  Alexander  by  said  deed  conveyed 
to  said  Hooe,  Muire,  and  Allison,  in  trust  to  convey  the  same 
to  said  Lyles  at  any  reasonable  time  after  July  I,  1790,  unless 
said  Alexander  paid  said  Lyles  on  or  before  thatday  £700,  with 
interest  from  said  20th  day  of  March  1788,  and  if  A.  so  paid, 
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(hen  to  reconvey  to  him.  Said  trustees  covenanted  to  convey  Ch.  225. 
to  said  Lyles,  it*  said  £700  and  interest  were  not  so  paid,  and  Art.  9. 
to  reconvey  to  said  Alexander  if  so  paid.  He  convenanted  ^vx/ 
for  further  assurances  as  to  the  hundred  and  forty  acres,  and 
warranted  the  twenty  acres  to  said  Lyles  and  his  heirs.  Said 
sum  was  not  so  paid,  and  July  19,  1790,  said  trustees  convey- 
ed said  one  hundred  and  forty  acres  to  said  Lyles  in  fee. 
August  23,  1790,  he  for  £900  sold  both  pieces  to  Richard 
Conway  and  his  heirs;  he,  April  9, 1791,  made  a  partition  with 
Charles  Alexander ;  Richard  Conway  soon  entered  and  made 
permanent  and  expensive  improvement.  January  or  Februa- 
ry Robert  Alexander  died  testate,  but  did  not  in  his  will  men- 
tion said  hundred  and  forty  acres,  but  devised  it,  if  at  all,  in  the 
residue  to  his  son,  Walter,  the  complainants.  He  came  of  age 
Nov.  1803,  and  brought  his  bill  in  equity  to  redeem  in  1807. 
Held,  not  a  mortgage  but  a  conditional  sale.  It  is  to  be  ob- 
served in  this  case,  that  the  court  in  order  to  ascertain  if  the 
parties  mean  a  mortgage  or  a  conditional  sale,  allowed 
evidence  to  be  admitted  to  prove  all,  each  and  both  of  them 
said  and  did  for  many  years.  Several  material  rules  of  con- 
struction &c.  laid  down  &c. :  1.  As  that  a  conditional  sale  to 
be  strictly  complied  with  if  intended,  is  legal :  or  2.  One  may 
sell  lands  with  a  reservation  to  repurchase  them  at  a  fixed 
price  at  a  time  specified,  in  equity  :  3.  The  law  does  not 
allow  a  real  mortgage  to  be  converted  into  a  sale  :  4.  Doubt- 
ful cases  are  usually  viewed  as  mortgages,  as  debtors  usually 
act  under  the  pressure  of  circumstances  more  than  creditors 
do :  5.  If  the  vendee  must  be  restrained  to  his  debt,  that  ought 
to  be  secure  :  hence,  6.  It  is  "  a  necessary  ingredient  in  a 
mortgage,  that  the  mortgagee  should  have  a  remedy  against 
the  person  of  the  debtor  7.  "  If  this  remedy  really  exist,  its 
not  being  reserved  in  the  terms  will  not  affect  the  case :"  8. 
"  But  it  must  exist  in  order  to  justify  a  construction  which 
overrules  the  express  words  of  the  instrument :"  9.  No  doubt 
on  a  clause  to  repurchase,  as  on  a  clause  to  purchase,  the  time 
of  performance  by  the  repurchaser  must  be  strictly  preserved, 
as  it  is  in  the  nature  of  a  condition  precedent.  Several  good 
cases  cited. 

§  7.  A  mortgage  is  viewed  as  a  personal  contract,  and  a  2  Eq.  Ca. 
mortgagee  has  no  interest  beyond  his  money.    It  is  also  a  Abr.  69 1,599. 
rule  in  equity,  that  a  mortgagee  having  possession  shall  never  c^.  99.' 
J>e  deprived  of  it  before  payment.  Vin.  Abr.  title  Mortgage, 
C.  15.    Equity  does  not  enlarge  the  mortgagor's  time  to  re- 
deem after  six  years'  acquiescence  under  a  forfeiture  by  his 
own  consent,  especially  if  any  improvements  have  been  made  courtnev  p 
on  the  estate.    Nor  shall  there  be  any  redemption  after  long  Langfor(t 
possession,  settlements  made  and  estate  improved. 
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Ch.  225.      $  8.  If  a  party,  as  vestry  men,  &c.  buy  lands  of  A  in  fee, 
Art,  9.    and  he  or  his  heirs  be  estopped  by  his  warranty  to  claim  them, 
v-^-v^*/  chancery  will  enjoin  him  or  them  not  to  pursue  an  actioo  to 
Tmvub?'  recover  them,  thougli  the  party,  as  vestry  men  &c.,  have  not 
*.  Taylor.     legal  powers  to  hold  such  lands,  for  want  of  corporate  powers 
to  such  purpose.    As  in  Virginia  where  the  vestry  in  the 
episcopal  church  acquired  lands,  but  by  law  was  a  corporation 
only  for  the  purposes  of  holding  personal  estate  ;  and  a  statute 
passed  to  transfer  such  lands  (among  others)  to  trustees  of  the 
poor,  adjudged  void.    See  also,  3  Dallas,  38C,  Calder  &  ux. 
v.  Bull.    Jf  a  State  erect  and  endow  a  university,  it  cannot 
repeal  the  grant.    Case  in  North  Carolina,  2  Heywood's  R., 
University  ©.  Foy. 
4  Wheat.  R.       §  9.  An  association  not  incorporated  at  the  testator's  death 
1  to  si,  Bap-  cannot  take  a  charitv  legacy*  though  after  incorporated.  In 

tint  Associa-     ,      _     c,.,      wj         r"iT'     •  •  J        l  .  r    .  T> 

tiou  r.  Hart's  1790,  bilas  Hart  of  Virginia  made  a  bequest  to  the  liaptist 
exrs.  Association  that  annually  met  in  Philadelphia,  to  be  a  perpet- 

ual fund  for  the  education  of  baptist  youth  for  the  ministry. 
Many  cases  In  1792,  the  legislature  of  Virginia  repealed  all  English  slat- 
eiled-  utes,  including  43  Eliz.  ch.  4.    In  1795,  the  testator  died. 

In  1797,  the  legislature  of  Pennsylvania  incorporated  this 
society,  which  had  existed  many  years  as  a  regular  organized 
body  before  the  date  of  the  will,  and  was  composed  of  the 
clergy  of  several  bapiish  churches  of  different  States,  and  of 
an  annual  deputation  of  laymen  from  the  same  church.  Held, 
as  above :  2.  That  the  bequest  could  not  be  taken  by  the 
individuals  who  composed  the  association  at  the  testator's 
death  :  3.  That  there  were  no  persons  to  whom  this  legacy 
could  be  decreed,  were  it  not  a  charity :  4.  And  not  sustain- 
able in  this  court  as  a  charity  :  5.  It  seems  that  if  a  chari- 
table bequest  be  made,  and  no  legal  interest  vested,  and  which 
is  too  vague  and  uncertain  to  be  claimed  by  those  for  whose 
benefit  intended,  cannot  be  established  by  a  court  of  equity 
by  its  ordinary  power,  or  by  the  king's  prerogative  as  parens 
f  atria,  independent  of  the  statute  43  Eliz. ;  and  if  otherwise 
in  England,  qutere  if  so  in  the  United  States.  Hence,  where 
that  statute  is  not  in  force,  all  such  vague  bequests  must  fail, 
especially  if  there  be  no  special  statute  appointing  trustees  or 
to  give  them  effect. 

But  our  court  admitted  that  such  a  bequest  as  this  baptist 
one  would  be  good  in  England  under  the  43  Eliz.,  as  there 
chancery  would  appoint  trustees,  and  act  upon  the  principle  of 
cypres  &c.  See  many  cases  as  to  charities  collected,  4  Wheat, 
R.  App.  1  to  23,  shewing  what  is  a  proper  charity  or  not  &c. 

The  court  in  this  case  seemed  further  to  hold,  that  the 
equitable  jurisdiction  of  the  courts  of  the  Union  does  not  ex- 
tend to  cases  not  within  the  ordinary  powers  of  a  court  of 
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equity;"  so  does  not  include  a  power  like  the  king's  pre-  Ch.  225. 
rogative,  as  parens  patria.    A  bequest  may  be  good  by  43    Art.  9. 
Eiiz., — not  so  at  law  as  to  a  parish  not  incorporated.  Ch.  Ca.  v^-v-w 
134,  267  ;  Hob.  136,  Collison's  case ;  Flood's  case,  Hob.  136. 

Chief  Justice  Marshall  said,  in  giving  the  opinion  of  the 
court,  there  were  two  motives  for  enacting  the  43  Eliz. :  1. 
And  greatest,  was  to  give  a  direct  remedy  to  the  party  aggriev- 
ed, who,  where  the  trust  was  vague,  had  no  certain  and  safe 
remedy  for  the  injury  sustained,  who  might  have  been  com- 
pletely defeated  by  any  compromise  between  the  heir  of  the 
feoffor  and  the  trustee  ;  and  who  had  no  means  of  compelling 
the  heir  to  perform  the  trust,  should  he  enter  for  the  condition 
broken  :  2.  To  remove  the  doubt  which  existed  whether 
these  charitable  donations  were  included  in  the  previous  pro- 
hibitory statutes."  The  43  Eliz.  repeal  the  statute  of  mort- 
main of  H.  VIII.,  so  far  as  it  relates  to  charities  ;  and  the  9 
Geo.  II.  as  far  as  it  extends  repeals  the  43  Eliz.  9  of  Geo. 
II.  is  a  new  act  of  mortmain.  "  By  the  civil  law  a  legacy  to 
a  charity,  if  there  be  a  deficiency  of  assets,  does  not  abate  ;  by 
the  English  law  it  does  abate.  So  the  civil  law  is  not  our  rule 
in  this  respect. 

$  10.  Held,  1.  The  Federal  circuit  courts  have  iurisdic-  4  Wheat.  R. 
.     ...  •  j  ios  1 17 1  u 

tion  in  equity  in  every  State,  and  in  all  the  same  powers  and         „ ' 

rules  of  decision  :  2.  On  a  bill  in  equity  by  the  United  States  Howland: 
against  the  debtor  of  their  debtor,  he  must  be  made  a  party  : 
but  3.  May  be  by  an  amendment  after  a  decision  on  an  ap- 
peal and  a  remanding  :  4.  To  entitle  the  United  States  to 
priority  on  the  act  of  Congress  of  1799,  ch.  128,  s.  65,  they 
roust  prove  their  debtor  has  made  an  assignment  of  all  his 
property  :  5.  A  State  act,  as  the  trustee  act  of  Massachusetts, 
(Ch.  192)  makes  no  difference:  6.  The  account  must  be 
taken  between  their  debtor  and  his  debtor  made  deft.  This 
priority  explained  in  a  note. 

$  11.  Decided,  1.  If  A  sell  lands  to  B,  and  for  purchase  4  Wheat.  R. 
money  not  paid  takes  separate  securities,  A's  equitable  lien  ^'J^'  Gij. 
on  the  lands  is  waived  ;  so  by  any  acts  of  the  parties  shewing  man. 
it  is  not  intended  to  be  retained  :  2.  If  retained  to  a  specified  Ma»y  case* 
extent  the  lien  is  waived  as  to  any  greater  extent.    It  seems  cb^U^e. 
in  this  case,  that  the  vendor's  Hen  for  his  purchase-money  not 
paid  in  England,  *  holds  in  the  State  of  Georgia  when  not 
waived. 

^  12.   Chancery  case  on  a  law  for  recording  deeds  in  J^'1*^' 
Ohio.    Material  points  decided:  1.  Recording  a  deed  in  a  tort».  Weiu, 
county  in  which  the  land  docs  not  lie,  is  no  notice  to  after  1  Ro*e,  308. 
purchasers  or  mortgagers  :  2.  A  bona  fide  purchaser  without  J*  wk«»t. 
notice  is  not  affected  by  his  grantor's  intention  to  defraud 
creditors.    See  Sutton  v.  Lord,  Ch.  32,  a.  2,  s.  2.  Distinc- 
tion between  amending  and  withdrawing  an  entry. 
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Ch.  225,  Art.  10.  How  the  pit,  in  equity  mutt  be  able  specifically 
Art.  10.   to  perform  his  part  of  the  contract  &lc. 

§  1 .  It  is  an  invariable  rule  in  every  code  and  system  of 
equity,  founded  in  the  moral  perceptions  of  mankind,  and  in 
sound  practice,  that  if  the  pit.  or  complainant  in  equity,  be  not 
able  to  perform  his  part  of  the  contract  specifically,  in  a  rea- 
sonable manner,  to  be  judged  of  by  the  court,  he  cannot  have 
a  decree  to  compel  the  deft,  so  to  perform  bis  part.  This 
rule,  without  exception,  is  not  founded  in  fiction,  as  the  rule 
that  makes  money  land,  and  land  money,  is,  but  is  founded  io 
our  moral  sense  of  right  and  wrong.  But  one  question  can 
grow  out  of  it,  that  is,  what  is  this  reasonable  manner  in  the 
court's  opinion.  On  the  one  hand,  it  clearly  is  not  to  be  able 
minutely  to  perform  every  jot  and  tittle  of  the  contract  on  his 
part,  as  to  every  inch  of  ground,  and  every  mill  of  money. 
On  the  other,  it  clearly  is  to  be  able  to  perform,  specifically, 
every  material  substantial  part  of  his  contract,  as  the  court 
shall  require.  This  ability  naturally  respects  time  and  the  mode 
of  performance.  As  to  time,  we  may  safely  lay  down  three  rules : 
1 .  The  pit.  in  all  eveots,  must  be  able  so  to  perform,  when  the 
decree  is  made  to  enforce  the  deft,  to  perform  his  part,  for 
burn"  sever-  one  reason»  (among  many,)  it  is  the  nature  and  form  of  a 
«i  cases.— H  decree,  in  equity,  in  cases  of  specific  performances  generally, 
Vesey,  205.  to  order  both  parties  to  perform,  and  to  direct  how  :  this  rea- 
son prescribes,  and  numerous  cases  in  chancery  books  shew  : 
S  Johns,  cb.  2.  When  the  contract  itself  fixes  a  time  of  performance,  then 
R.  370  itc.  tjje  must  be  able  to  perform  his  part,  except  hindered  by 
the  act  of  God  or  of  the  deft ;  and  then  the  ph.  must  be  able 
and  ready  to  perform  the  moment  the  impediment  occasioned 
by  such  act  is  removed  :  3.  If  no  such  time  is  fixed  in  the 
contract,  but  it  leaves  the  time  indefinite,  then  the  pit.  must 
be  able  to  perform  in  a  reasonable  time,  to  be  judged  of  by 
the  court.  As  to  the  mode  of  performance,  to  be  in  a  reason- 
able manner  in  the  court's  opinion,  it  is  in  vain  to  attempt  to 
lay  down  rules  further  than  as  above,  it  must  be  of  every  ma- 
terial substantial  part  according  to  the  court's  sound  construc- 
tion of  the  contract.  It  will  be  observed,  that  these  principles 
equally  apply  to  the  deft's.  performance.  And  the  "  contract 
ought  to  be  in  writing,  certain,  fair  in  all  its  parts,  and  for 
adequate  consideration."  The  mode  of  substantial  perform- 
ance by  either  pit.  or  deft,  in  the  different  cases,  will  vary 
according  to  the  circumstances  of  each,  however  numerous. 
What  is  a  performance  in  substance  of  a  contract,  is  almost  as 
much  a  question  in  law  as  in  equity,  as  may  also  be  seen  in 
the  legal  parts  of  this  work  relating  to  form  and  substance. 

This  doctrine  of  specific  performance,  no  doubt  had  its 
origin  in  the  English  chancery,  in  part,  in  the  revival  of  the 
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civil  law  in  Europe,  late  in  the  dark  ages  ;  but  applying  only  Ch.  225, 
to  the  case  in  which  the  contract  concerned  a  thing  transfer-   Art,  10. 
able.    A3  in  our  case  usually.  v*^»v-w 
^  2.  This  was  an  appeal  from  the  Circuit  Court  of  Ken-  2  Wheaton  s 
tucky.    Morgan's  heirs  filed  a  bill  in  it  on  deft's.  bond,  con-  R  Mor- 

i.  .       »  _ -  ,     ,  .    /»•  .    «  .      Kan  B  heirs 

ditioned  to  convey  5000  acres  of  land  in  Ohio  State,  praying  Morgan  &  al. 
for  a  conveyance  of  it,  if  the  said  heirs  were  able  to  convey, 
and  if  not,  for  a  compensation  in  damages,  deducting  1000 
acres  in  Kentucky,  (to  be  sold,)  the  complainant's  ancestor, 
by  bond  of  the  same  date,  was  bound  to  convey  as  the  con- 
sideration of  the  5000  acres,  deft,  being  insolvent,  on  the 
ground  the  complainants  had  an  equitable  lien  on  the  1000 
acres  for  such  indemnity.  The  bill  was  also  against  James 
Patton,  to  whom  the  deft,  sold  the  1000  acres,  also  C.  Allen 
and  James  Scoby,  for  a  fraud,  in  getting  a  sale  thereof,  under 
a  judgment  by  collusion  ;  bill  also  prayed  this  be  vacated  &c. 
Deft,  confessed  his  inability  to  convey  the  5000  acres,  and 
alleged  fraud  in  the  original  contract  fee.  Allen,  Patton, 
and  Scoby,  denied  fraud,  and  claimed  a  good  title  under  the 
sheriff's  deed.  Circuit  Court,  November,  1814,  dismissed 
the  bill  as  to  Allen,  Patton)  and  Scoby,  and  held  the  deft., 
Morgan,  liable  for  the  value  of  the  5000  acres,  and  directed 
a  jury  to  ascertain  it.  May,  1815,  a  jury  estimated  the  5000 
acres  to  be  worth  then  $20,000  dollars.  December  11,  1795, 
$5000.  December  11,  1796,  $6250.  Decree  for  the  $6250 
with  interest  for  the  complainants,  and  costs  against  Morgan, 
and  ordered  execution  against  his  estate ;  also  appointed 
commissioners  to  sell  and  convey  to  the  purchaser,  if  the 
money  could  not  be  raised  by  the  execution.  Complain- 
ants too  directed  to  join  in  the  conveyance,  and  to  stipu- 
late to  pay  20s.  an  acre  for  any  of  the  land  that  might  be  lost 
by  a  superior  title.  Complainants  were  of  Pennsylvania,  and 
deft,  of  Kentucky.  Morgan  appealed.  Points  decided  in  the 
Supreme  Court:  1.  One  of  the  complainants  removing  to 
Kentucky,  pending  the  suit,  did  not  affect  it :  2.  Necessary 
all  the  co-heirs  of  Morgan  deceased  join  in  the  bill. 

^  3.  It  is  a  universal  rule  of  equity,  that  he  who  asks  for  a 
specific  performance,  must  be  able  to  perform  himself.  Hence 
the  complainants  not  being  able  to  give  a  title  to  the  1000 
acres,  free  of  incumbrances,  were  not  entitled  to  a  decree  of 
specific  performance.  The  incumbrance  was  said  judgment, 
and  sale  under  it,  not  reversed,  though  thereby  666^-  acres, 
worth  thousands  of  dollars,  was  sold  for  $1,372}.  It  does 
not  appear  that  this  jury  thus  employed  only  to  assess  dam- 
ages, was  objected  to  in  the  Supreme  Court.  A  jury  for 
this  purpose  of  assessing  damages,  where  lying  only  in  a  jury's 
discretion,  is  a  valuable  feature  in  our  equity  system,  not  in 
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Ch.  225.  that  of  the  chancery  of  England,  which  sends  such  matters  to 
Art,  10.   be  tried  in  another  court.    The  complainants,  before  they 

v-^v^^/  obtained  their  decree,  should  have  reversed  the  said  judg- 
ment, and  removed  the  said  incumbrance,  a  matter  of  sub- 
stance, as  it  at  least  embarrassed  the  title.  Had  they  done 
this,  they  would  have  been  able  to  perform,  and  the  decree  of 
the  Circuit  Court  had  been  generally  correct.  This,  it  will 
be  also  observed,  ordered  both  parties  to  perform.  And  the 
two  bonds  were  viewed  as  making  but  one  contract  as  to  the 
ability.  See  also  Hepburn's  cases;  see  a.  5,  s.  14.  Where 
a  trifling  incumbrance,  or  right  remotely  possible,  as  the  royal 
right,  formerly,  to  part  of  certain  mines  iu  America,  is  no  objec- 
tion to  specific  performance.  So  an  old  foot-way  over  a  small 
piece  of  pasture,  not  used  for  many  years,  and  probably  never 
will  be,  and  especially  if  known  to  the  contractee  when  the 
contract  was  made.  Chancellor  in  England  has  no  power  to 
summon  a  jury. 

^  B1.  Com.  §  4.  If  the  deft,  disable  himself  specifically  to  perform  and 
38 '"Denton**  000 a  t't*e»  e9uity  retain  the  bill,  and  appoint  a  proper 
v.  Stewart"  officer  to  assess  the  damages  of  the  ph.,  (if  not  merely  in  a 
and  notes.—  jury's  discretion  only.)  But  no  such  appointment  is  made,  or 
i^Vesey,  issue  directed  of  quantum  damnificatus,  (but  in  very  specia 
Yes  273.  cases,)  on  a  bill  for  such  performance,  if  the  party  be  not  en- 
titled to  it,  for  the  right  of  specific  performance  is  the  founda- 
tion even  of  damages. 
2  Wheaton'*  §  5.  Appeal  from  the  Circuit  Court  of  Kentucky  in  chan- 
fonT'  cerY-  Thompson,  the  complainant,  filed  his  bill  for  a  specific 
Thompson.  -  performance  of  an  alleged  contract,  to  convey  to  him  one  third 

Vc*  ",-°fM3   °^  25»000  acres>  ue^  Dv  lne  deft.,  as  a  compensation  to  the 
Mortimer  '  pit.  for  locating  and  surveying  the  same.    Bill  dismissed, 
r. Orchard.—  l.  No  proof  of  the  contract:  2.  That  stated  by  the  com- 
RD|8S(T  :st^f-  pla'nant»  as  entitling  him  to  the  customary  allowance,  and  that 
ville  r!        was  one  third,  and  no  proof  of  such  custom,  he  failed  in  prov- 
Mitchell.— 2  \n^9  as  he  ought,  a  contract  of  terms  so  precise  as  not  to  be 
RC267.        reasonably  misunderstood  by  cither  party  :  3.  He  neglected 
to  perform  his  part ;  as  he  neglected  to  locate  and  survey  the 
land  ;  and  his  excuse,  he  was  prevented  by  Indian  hostilities, 
had  no  foundation  in  fact.    The  decree  reversed  of  the  Cir- 
cuit Court,  awarding  the  conveyance  prayed  for.  Caldwell  v. 
Myers,  Hardin,  553  ;  1  Ball  &  Bcatty,  241. 
8  Cranch,        $  6-  As  to  a  specific  performance  of  a  contract.  Appeal 
471,  Prati  fc  from  a  decree  of  the  Circuit  Court  of  the  District  of  Colum- 

al.  r.  Carroll.  ^  Q|J  ft  bm  brought  by  praU  &  a|   for  the  spccjfic  peforra- 

ance  of  a  contract  to  convey  lands.  D.  Carroll  conveyed  a 
large  tract  of  land  in  said  district  to  trustees,  a  moiety  thereof 
to  be  conveyed  to  the  use  of  the  public,  and  a  moiety  to  his 
use.    Held,  where  circumstances  have  so  changed,  that  nei- 
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ther  party  to  the  contract  can  derive  from  its  execution  all  the  Ch.  225. 

benefit  originally  intended  and  expected,  equity  will  not  decree   Art.  10. 

a  specific  performance  after  a  lapse  of  seven  years,  though  v^-v-^/ 

one  party  has  expended  much  in  part  execution  of  it,  and 

though  the  first  default  was  the  other  party's,  and  though  this 

probably  prevented  the  party  so  performing  in  part,  performing 

in  toto.    One  party  contracted  to  convey  some  of  bis  house 

lots  to  the  other  in  said  district,  and  he  to  build  houses  on 

them,  to  enhance  the  value  of  the  property  on  both  ;  but 

their  objects  failed  by  the  building  there  taking  a  different 

turn. 

7.  Held,  that  where  a  court  of  equity  gains  jurisdiction  ioJohm.lt 
of  a  cause  for  one  purpose,  it  may  retain  it  generally.  &87. 

§  8.  Equity  will  not  decree  a  specific  performance  of  an  Cragg  v. 
agreement  made  by  one  intoxicated,  though  not  occasioned  Holme,  18 


by  the  contractee,  nor  order  it  to  be  given  up  ;  but  will  leave  wlgg&siorti 
the  parties  to  take  their  legal  remedies.   See  Say  v.  Barwick,  v.  steers,  1 
1  Vesey  &  Bearaes,  195.   And  the  legal  representatives  ofH«n-kM- 
such  intoxicated  person  may  avoid  such  contract.   1  Wash.  ' 
164,  Reynolds  ».  Walker. 

§  9.  Equity  does  not  enforce  specific  performance,  when  it  Sngden,  155, 
will  be  attended  with  hardship.  Nor  if  the  party  called  on  to  do  ^JJ^*ln  ** 
an  act,  is  not  legally  able  to  do  it.  Nor  if  doing  it  will  subject 
him  to  a  new  action  for  damages.  Sugden,  159  ;  2Ves.  307 ; 
1  Desaus.  Ch.  R.  163  ;  1  Ball  &  Bea.  241,  Ellard  v.  Lord 
Llandaff;  M'Dermed  v.  M'Castland,  Hardin,  19  ;  3  Cranch, 
242 ;  2  Ball  &  Beatty,  56. 

$10.  Pro  tanto.   Where  the  vendor  cannot  execute  bis  9  Johns.  R. 
whole  contract,  and  the  vendee  elects  what  he  can  execute,  450,  Water* 
the  rule  is,  a  person  so  contracting  is  bound  by  his  assertion  th/courtof 
in  his  contract,  and  if  the  vendee  chooses  to  take  as  much  as  error*,  A.  D. 
he  can  have,  he  has  a  right  to  that,  and  an  abatement  of  the  18^»  a^e 
price.  This  rule  holds  in  the  United  States  as  well  as  England,  £crdn  cifed, 
and  is  very  different  from  the  rule  lhat  obliges  the  purchaser  »Ji  English 
to  take  a  part  and  pay  for  it  when  he  is  not  in  fault,  and  when  J"1^*^. 
the  vendor  is  unable  to  fulfil  bis  contract.  The  pro  tanto  doc-  See  also 
trine,  in  its  nature,  is  incapable  of  any  settled  rules.    10  Ves.  JJj^J'yjJJ" 
jun.  516  ;  Chinn  v.  Heale,  1  Munf.  63;  and  Hardin,  41.  In  ir.  V.— See 
Waters  and  Travis  also  held,  if  the  vendor  convey  for  a  Ch.  225,  a.  5, 
valuable  consideration  bond  fide  to  a  third  person,  without  *' 19* 
notice  of  the  previous  contract  of  sale,  and  before  it  is  exe- 
cuted, the  third  person  will  hold  the  estate.    This  legal  power 
in  the  vendor,  between  making  the  contract  of  sale  and  its 
execution  by  a  conveyance,  (among  other  considerations,) 
shews  how  absurd  the  chancery  doctrine  is,  that  the  estate  is 
the  vendee's  to  all  intents,  from  the  time  the  contract  to  con- 
vey is  made.    This  doctrine,  however,  is  admitted  generally 

VOL.  VII.  71 
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Ch.225.  in  the  United  States;  and  has  given  rise  to  numerous  suits. 
Art.  11.  As  to  the  doctrines,  pro  tanto  and  cy  pres,  there  can  be  no  end 
to  the  distinctions  and  cases  that  may  grow  out  of  them,  for 


Be'"'  ™,5  i1  ts  m  its  nature  so  vague,  that  each  and  every  case  must 
Sudden's  rest  on  its  own  circumstances,  and  the  mere  discretion  of  the 
Vendors,  219.  chancery  judge.  But  in  a  late  case  it  has  been  decided,  that 
independent  of  special  circumstances,  the  general  rule  is,  that 
the  court  cannot  compel  a  purchaser  to  take  an  indemnity,  or 
the  vendor  to  give  it.  This  rule,  if  adhered  to,  will  do  away 
many  of  the  evils  of  the  pro  tanto  and  cy  pres  doctrine. 

Art.  11.  Defects  in  the  quality  of  property  sold  or  con- 
tracted to  be  sold  must  be  numerous,  and  where  there  are 
such  defects  they  are  the  loss  of  the  vendor  or  vendee  accor- 
ding to  circumstances.    But  as  numerous  as  they  may  be.  a 
suit  in  equity  can  be  supported  by  reason  of  them,  but  on  the 
grounds  of  contract,  or  fraud  of  some  sort.    In  other  words, 
the  seller  is  not  liable  for  them  unless  he  warrant  or  deceive. 
But  in  equity,  as  in  law,  there  are  several  rules  of  decision. 
$  1.  If  the  buyer,  when  he  agrees,  knows  the  defects,  he  is 
Dyert.Har-  understood  to  regulate  his  price  accordingly,  to  take  the  pro- 
grnvc,  io      perty  as  it  is  ;  and  has  no  suit  on  account  of  them,  even  Jif 

l  Baii'^BeaT  tnere  ke  a  warrantv»  or  description,  if  he  knows  it.  As 
ty,  360.— cV  if  A  contracts  to  sell  an  estate  to  B,  and  describes  it  as  lying 
62,  a.  1,8. 14,  in  one  tract,  when  B  knows  it  is  in  several,  and  its  situation, 
1&*  B  must  complete  the  contract,  and  take  the  estate,  without 

even  compensation  for  the  difference  in  value  of  a  farm  in 
one  tract  and  one  in  scattered  parts.  This  case  followed  the 
law,  as  even  at  law  a  warranty  is  not  binding  where  the  de- 
fect is  obvious, — as  a  horse  with  a  visible  defect,  or  a  house 
without  a  roof,  warranted  as  in  perfect  repair.  So  in  Virginia 
if  the  purchaser  of  land  knowing  the  seller's  title  is  defective 
as  to  part,  agrees  and  pays  interest  on  the  purchase  money 
Mayor. Pur-  fTQm  a  certain  day,  ne  nas  no  reijef  from  paying  it,  on  the 
eel,  3  Munt.  ,  .  JJ  e  rfi     i  j/i 

243.  ground  he  cannot  get  possession  of  a  part  of  the  land  he  knew 

when  he  agreed  was  held  by  a  third  person. 
Lowndes  r.       d  2.  The  maxim  caveat  emptor  applies  in  most  cases, 
wine,  z  un,  jjence  if  there  be  defects  in  the  estate,  if  patent,  the  buyer 
can  have  no  relief.    Sherwood  r.  Salmon,  2  Day,  128.  As 
Otdfieid  r.     where  a  meadow  was  sold,  and  no  notice  of  ways  over  it  was 
Romui,5Ve9.  given,  a  specific  performance  was  decreed  with  costs ;  and 
Jr     '        Lord  Roslyn  said  he  could  not  help  the  purchaser  who  did 
not  choose  to  inquire ;  this  was  a  sale  at  auction  ;— not  a  latent 
defect.    Perhaps  this  case  depended  on  the  degree  of  negli- 
gence in  the  buyer  in  not  inquiring.    See  1  Ball  &  Beatty, 
6  Ves.jr.678.  350  .  and  Legge  r>  Crocker,  1  Ball  &  Beatty,  506  ;  and  Shir- 
ley v.  Davies  in  the  Exchequer;  and  Ves.  307 ;  13  Ves.jun. 
78. 
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$  3.  If  the  seller  give  a  false  description  of  the  estate,  the  Ch.  225. 
purchaser  may,  at  law,  or  in  equity,  rescind  the  contract.    As    Art.  1 1. 
if  the  vendor  describe  the  estate  as  being  but  one  mile  from  k^-^t^j 
a  market  town,  when  it  is  four  miles,  the  purchaser  may  Norfolk, 
avoid  the  contract ;  for  in  this  case  there  is  fraud  io  false  worthy''  l 
description.  And  Fenton  t>.  Brown,  14Ves.  jun.  144.  And  in  Campb.'ca. 
the  nature  of  the  case  the  misdescription  is  not  a  subject  of  j^7- 
compensation.  The  same  rule  as  to  an  estate  out  of  repair.  Muni,  Coop, 
described  as  being  Tn  good  repair,  and  its  condition  not  known  173. 
to  the  purchaser. 

§  4.  Though  the  buyer  properly  cautious  may  discover  the  Shirley  r. 
defects,  yet  where  the  seller  industriously  conceals  them,  he  Stratton,  1 
has  no  relief  in  equity.    As  where  he  represents  the  estate  as  ^  seaman 
clearing  a  net  value  $100  a  year  and  takes  no  notice  of  an  v.  Vawdray. 
annual  expense  that  takes  half  the  sum,  and  this  circumstance 
he  industriously  conceals  during  the  treaty,  his  bill  for  a  specific 
performance  will  be  dismissed.  16  Ves.  jun.  390.   The  pur- 
chaser may  if  he  chooses  waive  the  incumbrance,  not  disclosed 
at  the  time  of  the  bargain,  and  claim  and  have  a  compensa- 
tion for  it  and  a  specific  performance  decreed. 

§  5.  If  the  vendor  give  a  particular  and  false  description  of  sURden's 
the  estate,  and  the  buyer  cannot  be  proved  to  have  had  a  Veu.224,226. 
distinct  knowledge  of  its  condition,  he  will  be  entitled  to  a 
compensation,  though  compellable  to  perform  the  contract. 
As  if  the  seller  describe  the  house  sold  as  being  in  good  re- 
pair, when  not  so ;  here  is  a  false  description,  so  a  fraud  ; 
and  the  buyer  is  entitled  to  a  compensation  for  the  defects, 
and  if  this  will  make  him  whole  he  must  take  a  conveyance, 
but  may  rescind  if  the  defects  defeat  his  main  purpose. 

$  6.  If  the  defects  be  latent,  and  the  vendor  aware  of  Mellish  v. 
them,  and  the  vendee  by  the  greatest  attention  cannot  discover  £,°?e!,xj. 
them,  and  has  no  notice  of  them  from  the  vendor,  the  vendee  j  is.—Baele- 
may  rescind  the  contract  at  law  or  in  equity  :  in  such  a  case  hole  r.  Wal- 
concealment  is  fraud.    But  if  the  seller  agree  to  sell  the  es-  c™|Ml!sePe 
tate  with  all  its  faults,  the  better  opinion  is,  the  buyer  takes  1  Ball  L  ° 
the  risk  of  the  defects;  and  there  must  be  a  specific  per-  Beatty,  615. 
formance,  (though  Lord  Kenyon  thought  otherwise,)  if  the 
seller  use  no  artifice  to  conceal  them,  and  to  prevent  their  be- 
ing discovered  by  the  purchaser, — for  those  words  must  put 
him  on  inquiry. 

§  7.  But  if  the  words  all  faults  be  added,  the  seller  is  liable  Schneider ». 
for  defects,  if  he  prevent  the  buyer's  discovery  of  them.    As  {jjjjj^  £a 
where  A  sold  a  ship  to  B  with  all  faults,  and  without  any  de-  506.— Pick- 
fects  whatsoever,  and  represented  her  nearly  as  good  as  new,  eringv.  Dow- 
when  she  was  quite  unseaworthy,  and  he  kept  her  constantly  5?J,^jo0n,est' 
afloat  so  that  her  defects  could  not  be  discovered.    Held,  as  v.  Bowden,  4 
the  seller  was  guilty  of  fraud,  the  words  all  faults  &c.  would  Taaflt-  fl47. 
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Ch.  225.  not  protect  him.  Fraud  could  be  in  a  false  representation, 
Art.  12.  or  in  using  means  to  conceal  the  defects.  This  fraud  vitiated 
the  contract.  And  further  held,  it  was  not  material  whether  the 
seller  knew  of  the  defects  or  not,  as  he  described  the  vessel 
as  in  a  good  condition,  this  false  affirmation  was  a  fraud,  even 
though  ignorantly  made. 

Art.  12.  Defects  in  the  quantity  of  estates  agreed  to  be 
sold  fyc. 

,S  ^ei'JDo  $  *•  tne  vendor  thinks  he  has  sold  less  than  the  purcha- 
Rifii-i  v>£'  seT  thinks  he  has  bought,  the  fair  way  is  to  set  the  contracts 
jr.  2U,  213.  aside ;  but  the  whole  estate  must  be  conveyed  if  both  under- 
~6Ves.jr.    st00d  that  was  the  bargain.    So  if  both  understood  a  part. 

Williams  «.  Calverly.  Small  variations  in  general  descriptions 
of  lands  are  not  material,  de  minimis  lex  non  curat.  So  io 
equity. 

2  Hen.  kM.      §2.  If  the  vendor's  title  papers  afford  bim  a  knowledge  of 
164  to  181,    a  deficiency,  and  he  conveys  a  tract  of  land  with  general  war- 
Mathew j "k    ranty>  8S  containing  by  estimation  500  acres,  more  or  less,  he 
•I. ;  several    is  bound  to  make  good  the  deficiency  to  the  purchaser.    2.  A 
Fir?i"lT  a"d  deficiency  °f  8  acres  in  552  acres  is  not  more  than  one  who 
citeV.5         buy8  f°r  more  or  ^ess  may  well  expect.    3.  Where  land  is 
sold  with  warranty,  and  the  quantity  falls  short,  he  must  com- 
pensate the  value  of  the  deficiency  at  the  time  of  the  contract. 
4.  If  several  tracts  of  land  be  sold,  as  adjoining  each  other, 
for  a  gross  sum,  and  no  specification  be  made  at  the  time  of 
the  contract,  of  the  quality  or  separate  value  of  each  parcel, 
and  there  is  a  deficiency  in  the  quantity  of  each,  the  buyer  is 
entitled  to  compensation  for  such  deficiency,  according  to  the 
average  value  of  the  whole  tract. 

3.  Where  fraud  is  made  the  equity.    As  where  A  agreed 
?iE<,«oo'      *°  seN  lands  to  B  at  so  much  an  acre,  and  B  enquired  how 

Abr  688,  j  «r    a     i  •   r  \  •         r    i  i 

Shovel  v.  many  acres ;  and  if  A  do  not  inform  him  of  the  true  number 
Bogan.  of  acres,  it  is  a  cheat,  and  there  is  no  need  of  an  express  war- 
ranty in  the  deed  of  conveyance,  the  fraud  is  the  equity.  B 
thinks  the  account  of  A  is  right  and  fair  and  pays  the  price. 
A  decreed  to  refund  what  was  paid  over  the  true  number  of 
acres. 

Qnesnel  r.        A  agreed  to  sell  B  about  800  acres  of  land  at  £4  ao 

ctted^Hen    aCre'  ^  ^eed  WflS  *°r  800  aCreS  more  °r  IeSS*  A 

fc  M.  i73,eD  and  B  were  mistaken  as  to  the  quantity.  Measured  608  acres 
174.  only.    Decreed  in  the  Supreme  Court  of  Errors  that  A  re- 

fund the  price  of  the  deficiency,  192  acres,  being  too  much 
to  be  covered  by  the  words  more  or  less.    Decree  below  re- 
versed. Cited  1  Call,  317. 
Sagden's         §  4.  The  rule  is  the  same  though  the  land  be  not  bought 
23"  cites      or       by  the  acre  professedly,  the  presumption  is,  that  in  fix- 
Hill*.' Buck-  *ng  ti*6  P™*  both  parties  regard  the  quantity  of  land.  Hence 

ley,  17  Ves. jr.  301^9  Johns.  466. 
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the  rule  is  that  if  a  misrepresentation  be  made  as  to  the  quan-  Ch.  225. 
tity,  though  innocently,  the  purchaser  shall  have  what  the  Art.  12. 
seller  can  convey ,  abating  the  price  out  of  the  purchase  mo-  \^*y*sJ 
ney,  for  so  much  as  the  quantity  falls  short  of  the  representa- 
tion. 

^  5.  A  purchaser  has  a  right  to  have  the  contract  rescinded 
in  toto,  where  there  is  a  great  deficiency  in  the  quantity.  Glo- 
ver v.  Smith,  1  Desaus.  Ch.  R.  433. 

§  6.  But  if  the  words,  by  estimation,  or  more  or  less,  be  used,  go  28J 
a  small  quantity  more  or  less  is  disregarded.   In  one  case  of 
this  kind,  the  land  fell  short  two  fifths,  j[2  Freem.  106)  and  no 
relief.  Cited  Twyford  v.  Warcup,  1  Finch,  310.    See  Mar-  6  ves.jr.328 
quis  of  Townsend  v.  Strongroom  ;  Rushworth's  case,  Clay.  —2  Munf. 
46;  Grantland  v.  Wight;  Joliff  v.  Hite,  1  Call,  301 ;  Smith  J^f1"11'* 
v.  Evans,  6  Bin.  106  ;  Boar  v.  McCormick,  1  Serg.  &  Raw].  Munf  336.— 
166  ;  Dagne  v.  King  &  wife,  1  Yeates,  322  ;  Mann  &.  al.  v.  Winch  r. 
Pearson,  2  Johns.  37 ;  Howes  v.  Barker,  3  Johns.  608 ;  Powell  jyec4 
v.  Clark,  5  Mass.  R.  355  ;  Jackson  ».  Ballinger,  1 5  Johns.  Beam.  37ft.— 
471  ;  Jackson  v.  Defendorf,  1  Caines,  493;  Howe  v.  Bass,  ^ 
3  Mass.  380  ;  Snow  v.  Chapman,  1  Root,  528  ;  Jones1  de-  ' 
visees  v.  Carter,  4  Hen.  &  Mun.  184.    In  these  numerous 
cases,  and  those  cited  in  them,  will  be  found  all  the  law  of 
much  importance  relating  to  the  indefinite  words,  by  estimation, 
and  more  or  less.    They  never  have  been  reduced  to  any 
precise  meaning. 

§  7.  If  a  man  purchase  an  estate  by  a  particular  and  in  the  See  Nelson 
conveyance  if  a  part  of  the  land  be  left  out,  equity  will  re-  Ne^ion^ch 
lieve.  Tothil,  83;  Finch,  80.  r.  7. 

§  8.  If  lands  be  shown  to  one  as  a  part  of  his  purchase,  he  Oxwich  r. 
will  be  entitled  to  them,  though  expressly  excepted  in  the  con-  Brockett,  l 
veyance  by  name,  if  the  buyer  do  not  know  them  by  that       **  £ 
name.    See  Cb.  101,  a.  5,  s.  27  ;  Ch.  89. 

§  9.  Defects  in  titles.    All  other  objections  removed  it  is  Sugden's 
extremely  clear  that  equity  will  never  enforce  a  specific  per-  Ven.  237to 
formance,  except  where  the  vendor  can  convey  a  perfect  title 
in  law  and  equity.    See  18Ves.  555  ;  Dough  421  ;  3  Taun. 
433;  4  Desaus.  Cb.  R.  133 ;  17  Ves.  jun.  80.   And  if  to  10  East.  248. 
such  title  a  third  person's  consent  be  necessary,  the  seller  must  gjjjj      jj|  „ 
procure  it.  5  Taun.  249  ;  7  Taun.  9.  Also  it  is  to  be  observ-  coip— iT  " 
ed,  that  a  decree  in  equity  acts  in  personam,  and  not  as  a  judg-  Ves.  jr.  3K>. 
ment  does  in  rem.    And  it  is  possible  that  a  court  of  chancery 
never  will  be  able  to  compel  the  person  seized  of  the  legal 
estate  to  convey  it  to  the  purchaser,  as  the  person  so  seized 
may  elect  to  live  and  die  in  jail ;  another  reason  for  saying  the 
notion  is  ill  founded  which  makes  the  estate  the  purchaser's  to 
all  intents  in  equity  as  soon  as  it  is  contracted  for,  and  before 
it  is  conveyed.    On  sound  principles  the  estate  ought  not  to 
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Ch.  226.  be  deemed  the  purchaser's  till  there  is  a  moral  certainty  it  will 
Art  1.    be  conveyed  to  him  with  a  clear  title.— Would  be  still  better  if 
v^-v-^  not  till  actually  conveyed. 

sCl  c^eT  $  10,  Tbe  JudSes  of  tnc  common  law  do  not  take  notice  of 
Bee  ^  .65,  a.  ^  course  anJj  usage  in  chancery.    The  case  seems  only  to 

prove  the  said  judges  will  adhere  to  their  own  practice  ;  as  not 
to  issue  a  capias  on  a  recognisance,  though  chancery  has  a  dif- 
ferent practice. 


CHAPTER  CCXXVI. 


PLEADINGS  IN  EQUITY. 

Art.  1.  Pleadings  in  equity — general  principles. 

^  1.  A  summary  sketch  of  pleadings  in  equity  remains  to 
be  considered  ;  a  general  view  in  this  article,  and  more  in  de- 
tail, with  the  authorities,  in  the  following  ones.    It  is  no  doubt 
true,  that  pleadings  in  equity  are  much  less  intricate,  much 
less  technical,  and  much  less  extended  than  in  courts  of  law  ; 
and  may  well  be  divided  into  much  fewer  branches  or  parts. 
Still,  however,  pleadings  in  equity  have  become  to  be  of  im- 
portance,— proceedings  therein  now  are  not  without  form  or 
rules,  as  proceedings  before  referees  are.    Though  in  early 
times  when  most  of  the  chancellors  were  clergymen,  and  the 
chancellor  had  his  hearings  at  his  house,  and  parties  appeared 
before  him  without  system  or  order  to  get  his  advice  rather 
than  decisions,  no  doubt  the  proceedings  were  without  rule  or 
precedent,  but  merely  such  as  alone  grew  out  of  the  case. 
But  in  course  of  several  centuries  forms  and  precedents  in 
chancery  have  become  material,  and  to  be  adhered  to,  except 
there  be  very  special  reasons  for  departing  from  them  ;  and 
this  in  the  natural  order  of  things.    There  are  usually  doubts 
in  most  litigated  cases,  and  in  them  it  is  altogether  natural  for 
lawyers  and  judges  to  have  recourse  to  settled  forms  and  es- 
tablished precedents  in  similar  cases.    Here  turn  to  the  sy- 
nopsis of  pleadings,  as  in  Cb.  193,  arts.  21  to  25,  both 
included,  containing  a  general  sketch  of  pleadings  in  equity, 
especially  the  general  principles  on  which  proceedings  in 
chancery  and  equity  are  found. 

§  2.  It  is  a  rule  in  equity,  if  the  deft,  duly  served  with  pro- 
cess do  not  appear,  the  pit.  may  proceed  ex  parte.  1  Cranch, 
17th  rule  of  court. 
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$  3.  The  United  States  are  entitled  in  equity  to  preference  Ch.  226. 
in  bankrupt  cases.  5  Cranch,  289.  ArU  2. 

$  4.  C hoses  in  action,  viz.  stock,  debts,  &c.  cannot  be  v-^vw 
touched  in  equity,  are  not  liable  to  creditors,— not  on  a  levari  ^"^JjJ  "* 
facias.  1  Ves.  jr.  196.  Nor  can  any  criminal  matters.  Coop- 
er's PI. 

§  5.  There  is  no  equity  for  a  judgment  creditor  to  have  l  Ves.  jr. 
rents  and  profits  of  lands,  where  they  are  subject  to  prior  S^artV 
judgments.    Demurrer  to  the  bill  allowed.  Lcwu. 

$  6.  No  bill  of  d  iscovery  lies  on  a  le jal  title  not  establish-  2  Ves.  jr. 
ed  at  law,  denied  by  the  deft's.  answer.   Such  title  is  first  to  129,  n. 
be  settled. 

§  7.  This  bill  in  equity  was  anciently  a  petition  to  the  king,  Cooper's  PI. 
and  is  now,  when  the  chancellor  is  a  party,  or  when  there  is  8* 
none,  but  the  seal  is  in  the  king's  own  hands.    Bills  are  of 
two  kinds,  original  and  not  original. 

Art.  2.  The  bill  of  the  pit,  or  complainant,  in  it  several 
uses,  authorities,  fyc.  This  bill  is  of  several  kinds,  as  original, 
of  revivor,  of  review,  Sic,  lies  in  cases  within  43  Eliz. 

§  1.  The  pit's,  original  bill  must  contain  a  full,  fair,  and  Dunstao  1. 
accurate  state  of  his  case.    And  it  is  a  fundamental  principle,  ^ci"0^1* 
that  in  each  case  it  contains  sufficient  grounds  of  equity  to  193— Green 
entitle  him  to  the  decree  he  prays  for  whenever  the  facts  and  Rutherford, 
matters  in  it  are  proved,  otherwise  the  deft,  may  demur  to  it, 
because  it  does  not  contain  sufficient  grounds  of  equity,  ad- 
mitting the  matters  stated  in  it  to  be  true.    In  actions  at  com- 
mon law  there  are  formed  actions,  as  trespass,  conspiracy,  &c. 
in  which  a  concise  form  of  a  declaration  has  been  long  estab- 
lished, and  is  purely  technical.  It  is  not  so  in  equity  ;  but  every 
bill  (pit's,  declaration  or  complaint)  must  be  special  and  cir- 
cumstantial. 11  Ves.  jun.  574;  Cooper's  PI.  4. 

^  2.  The  matter  of  the  bill.  Where  a  bill  lies  ;  see  sundry  Cooper's  Pi 
cases,  American  and  English,  in  the  preceding  articles  and  the  » 
parts  of  this  work  therein  referred  to.  Further,  a  bill  lies 
to  oblige  one  to  discover  things  that  make  him  a  trespasser. 
1  Eq.  Ca.  Abr.  76,  ca.  5.  As  in  entering  a  house  and  taking 
goods.  Id.  So  to  discover  the  owner  of  a  wharf  to  enable 
the  pit.  to  sue  at  law.  2  Vera.  442.  So  to  discover  the  part 
owners  of  a  ship.  2  Vera.  443.  May  be  to  discover  one's 
personal  estate  after  judgment  and  execution  issued.  I  Vern. 
106,  298.  Assignee  of  a  bankrupt  dies,  a  new  assignee  may 
have  his  bill  against  his  administrator  for  an  account.  2  P.  W. 
546.  Lies  to  establish  a  custom,  though  not  for  a  satisfac- 
tion where  the  thing  sounds  in  damages.  2  Eq.  Ca.  Abr.  163, 
ca.  23.  Lies  to  compel  the  specific  performance  of  an  award 
to  convey  lands  by  a  party  paid  for  them.  3  P.  W.  187. 
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Ch.  226.  Lies  to  stop  a  prosecution  at  law  for  a  fraud,  as  it  is  cogniza- 
Art,  2.  ble  in  equity  as  well  as  at  law.  3  P.  W.  277,  279.  Lies  for 
a  creditor  for  relief  against  executors.  2  Eq.  Ca.  Abr.  163, 
ca.  29.  Lies  for  a  surety  to  compel  the  obligor  to  pay  the 
debt,  though  the  surety  is  not  sued.  1  Vern.  190.  To  pre- 
vent an  executor  wasting  the  assets,  decreed  to  give  security. 
1  Ch.  Ca.  121.  Lies  to  compel  the  tenant  for  life  to  pay 
a  rent  charge,  that  it  may  not  all  fall  on  him  in  remainder.  1 
Ch.  Ca.  223.  Lies  to  oblige  one  commoner  to  accept  such 
damages  as  another  recovered.  1  Vern.  308.  Lies  to  dis- 
cover by  what  means  an  after  will  was  obtained,  pit.  having  a 
former  one  in  his  favour  not  proved.  8  Vin.  Abr.  548.  A  bill 
lies  to  put  out  a  legacy  to  the  wife  to  her  use.  1  Stra.  503. 
Lies  to  aid  a  defective  conveyance  to  a  legal  charitable  use. 
1  W.  Bl.  91.  If  the  executor  has  no  assets  a  bill  lies  against 
devisees  and  legatees  in  equity.  Where  a  bill  lies  for  dis- 
covery of  land  bought,  see  Pendleton  ©.  Wambursie.  Equity 

Johiw.  Ch.R.  aj(js  a  ju£|graent  creditor  after  execution  sued  at  law,  by  com- 
pelling a  discovery  and  account  against  a  debtor  or  third  per- 
son possessing  his  property  and  placed  beyond  the  reach  of 
legal  process. 

§  3.  A  bill  lies  in  usury  cases  only  on  requiring  the  true 
debt  to  be  paid  or  tendered.  Johns.  Ch.  R.  367.  Lies  in 
behalf  of  an  infant  inventre  sa  mere.  1  Eq.  Ca.  Abr.  71,  pi.  5. 
As  to  usury,  Cooper's  PI.  204. 

§  4.  Bills  quia  timet.  Where  A  has  goods  and  a  library 
for  his  life,  remainder  to  B,  bill  lies  for  B  to  have  them  or 
security.  1  Ch.  R.  1 10.  Lies  for  an  apprentice  out  of  his 
time,  to  compel  his  master  to  sue  within  a  year,  or  to  deliver 
up  the  bond  and  indentures.  1  Ch.  Ca.  70.  Lies  to  prevent 
executors,  administrators,  &c.  from  wasting  the  assets.  1  Ch. 
Ca.  121.  To  prevent  a  multiplicity  of  law  suits.  1  Vern.  22. 
So  to  avoid  a  circuity  of  action.  Lies  to  ascertain  the  bounds 
of  land  by  commission,  after  the  right  is  established  at  law.  2 
Eq.  Ca.  Abr.  163,  pi.  21.  Lies  to  be  quieted  in  the  posses- 
sion of  a  common,  but  not  of  a  ferry  or  highway.  4  Vin.  Abr. 
425,  pi.  35. 

9  Crtncb,  19.  A  bill  in  equity  to  enjoin  a  judgment  at  law  is  not  to  be 
considered  as  an  original  bill ;  nor  can  a  pit.  in  equity  have 
a  decree  for  more  than  he  sues  for  in  his  bill ;  and  it  must 
state  his  case  with  certainty,  yet  succinctly  as  to  all  material 
circumstances  of  time,  place,  manner  &c.  Cooper's  PI.  5  ;  8 
Vesey  jun.  398 ;  1  Vesey  jun.  287,  290,  East  India  Comp.  r. 
Henchman. 

8Ves.jr.898.     §  5.  As  to  form  of  the  bill  fyc.  If  for  an  account  of  fees  &tc. 

287  »oi^2  an(* t0  esta°lisn  a  ri6nt*  ph-  must  in  ms  °iU  snew  now  nis  r,Skt 
Vesey  jrl  323.— Cooper's  PI.  2  to  20.— Redesd ale's  Tr.  Cb. 
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vested.  Bunb.  95.  Suggestion  the  pit.  lias  no  remedy  at  law,  Ch.  226. 
though  usual  is  not  necessary  : — rules  &c.  Ph.  states  in  his  bill  Art,  2. 
his  seizin  for  life  or  in  tail  &e.  in  the  disjunctive  ;  deft,  may  \^*y^J 
take  it  either  way.  1  Vern.  219.  If  the  bill  contain  matter 
criminal  or  scandalous,  it  is  expunged  and  costs  paid.  Rules  Stc. 
in  Ch.  94  ;  2  Vesey,  24.  None  is  deft.,  merely  to  pray  for 
costs.  2  Vesey,  281.  One  has  a  bill  in  his  own  name  and 
one  in  his  assignee's.  1  Vesey,  544 ;  3  Atk.  602.  A  bill 
may  have  two  different  aspects,  so  that  if  the  pit.  fail  as  to 
one,  he  may  prevail  as  to  the  other.  2  Atk.  324.  And  it  will 
be  observed,  that  in  several  cases  before  stated,  American  and 
English,  the  pit.  in  his  bill  prayed  for  some  specified  object  or 
objects,  also  for  general  relief.  So  two  bills  may  be  filed  on 
one  subpoena  against  the  same  deft.  Prac.  Reg.  in  Ch.  26. 
But  two  bills  reported  for  the  same  cause,  one  must  be  dis- 
missed. Id.  If  two  bills  be  brought,  one  by  some  creditors 
for  themselves  and  others,  and  the  other  by  other  creditors  for 
the  same  purposes,  the  court  allows  both  bills  to  proceed.  3 
Atk.  602.  But  if  relief  be  prayed  for  by  the  bill,  and  at  the 
hearing  given  up,  roust  be  expressly  waived  on  the  record.  1 
Vesey  jun.  197.  A  bill  praying  general  relief  is  sufficient.  If  Cook  v.  Mar- 
general  relief  in  one  part  of  the  bill  and  particular  relief  in  the  ty°» 2  A^2- 
other,  and  that  improper, — stands  over  to  be  amended,  paying 
costs  of  the  day.  The  court  will  not  adopt  a  general  rule  to 
make  all  incumbrancers  parties.  S  Vesey  jun.  314.  A  bill 
prays  for  general  relief,  pit.  may  at  the  bar  pray  for  particular 
relief.  2  Atk.  141. 

§  6.  The  pit's,  bill  prayed  relief  in  the  general  execution  2  Mod.  86, 
of  a  trust,  and  demanded  .£6000,  his  wife's  portion.  Relief  ^^oiVa  r 
decreed  was,  that  deft,  levy  a  fine  according  to  his  father's 
covenant  so  to  do,  (among  other  things,)  and  though  the  pit.  had 
a  good  remedy  at  law  on  a  covenant  to  pay  £6000,  and  to 
levy  a  fine  to  secure  it ;  also  in  this  case,  there  was  a  material 
legal  question  if  there  was  a  covenant  to  levy  a  fine,  and  this 
question  chancery  decided. 

§7.  The  heir  at  law  brings  his  bill  for  a  discovery  and  l^.Vt'73' 
delivering  up,  or  depositing  title  deeds,  against  executors  &c.,  P^,riHg>  *' 
possessing  them  and  the  premises  by  agreement  with  a  tenant 
by  the  curtesy,  pit.  need  not  state  every  link  of  his  pedi- 
gree in  his  bill. 

§  8.  Amending  a  bill.  This  is  almost  of  course  in  equity,  l  Ves.jr.447, 
paying  costs.  Motion  of  course  after  plea  or  demurrer  to  n""*"^ 1 
amend  the  bill  on  20s.  costs,  must  state  the  plea  or  demurrer 
is  not  set  down  for  argument ;  after  set  down,  full  costs.  If 
the  pit.  do  not  appear,  plea  allowed  of  course.  After  an  an- 
swer the  pit.  may  always  amend  on  paying  20s.  costs.  1  Atk. 
396.  After  publication  pit.  cannot  amend  without  withdraw- 
ing his  replication.  1  Atk.  51. 

vob.  vii.  72 
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Ch.  226.      §  9.  A  bill  amcuded  after  answer,  paying  costs,  is  viewed 
ArU  2.    as  an  original  bill,  and  the  pit.  is  not  bound  by  offers  in  the 
v^-v^^  former  bill,  nor  the  deft,  by  submissions  in  bis  answer ;  but 
l  Vcs.  jr.  2to,  njaiter  subsequent  to  the  original  bill  comes  by  way  6f  supple- 
213  mental  bill,  and  not  by  amendment.  1  Atk.  291. 

lVes.jr.405.        10.  A  new  pit.  by  supplementary  bill  may  impeach  a 
decree  on  rehearing  on  petition  of  former  parties.  All  amend- 
ments moved  must  be  properly  stated.   1  Vesey  jun.  388. 
Subpoena  not  necessary  to  an  amended  bill.  4  Ves.  jun.  66. 
/  §11.  Certainty  in  the  bill.    Even  at  law  it  is  good  plead- 

ing to  state  facts  correctly.  It  is  more  so  in  equity,  as  in  this 
there  is  but  very  little  technical  pleading.  The  first  rule  is  to 
state  and  plead  facts  and  matters,  so  as  to  lay  a  ground  for 
the  decree  the  ph.  prays  for  :  2.  Rule,  so  to  plead  as  that  the 
court  will  readily  and  clearly  understand  the  pleader's  case  : 
3.  And  so  as  that  the  other  party  can  readily  know  how  to 
answer,  defend,  &c. 

Hmo^r  ^      *  12    "  The  trUe  Way  °f  PleadinS  ,S  t0  P,ead  faCtS  "  UlhQ 

Barrow^' 267,  vendor  bring  a  bill  for  the  specific  performance  of  an  agree- 
287  — I'vea.'  ment ;  if  the  deft,  rely  on  the  pit's,  want  of  title,  be  must  rest 

Jci>orwr's  Pi  on  n's  answer  ana<  not  ^Q  a  cross  bill.  A,  biU  bad  on  de- 
4,  s.  '  rourrer,  because  it  did  not  well  connect  the  fraud  with  the 
transaction.  So  where  the  deft,  so  mentioned  mortgagees 
that  the  pit.  could  not  amend.  So  a  general  charge  of  a  com- 
bination to  defraud  is  too  loose.  A  bill  to  perpetuate  testi- 
mony to  a  right  of  common  and  of  way  is  uncertain,  because 
charged  so  generally  the  deft,  cannot  know  the  point  to  be 
examined.    Demurrer  to  it  allowed.    But  there  is  not  in 

? leading  in  equity  that  decisive  certainty  required  at  law. 
lence  a  bill  may  be  framed  in  the  disjunctive,  and  with  two 
different  aspects,  so  that  if  decided  against  the  pit.  in  one,  he 
may  be  aided  in  the  other. 

§  13.  The  matter  of  the  bill.  Where  it  lies  not.  Sundry 
cases,  American  and  English,  in  the  preceding  articles,  sod 
further. — Lies  not  to  oblige  one  to  discover  what  may  subject 
him  to  a  penal  statute.  1  Vern.  109.  JVcmo  tenetur  seipsum 
accusare.  Id.  Not  to  discover  who  is  tenant  of  the  freehold,  in 
order  to  sue  a  formedon.  Held,  on  demurrer.  1  Vern.  212. 
Cut  Cary  22.  Nor  tenant  to  the  precipe  on  a  voluntary  convey- 
ance. 1  Vern.  213,  273.  Not  a  matter  that  subjects  one  to 
forfeiture  of  estate.  2  Ch.  R.  86.  Not  to  oblige  the  husband  to 
discover  ill  usage  to  his  wife.  1  Vern.  254.  Not  to  compel  one 
to  a  specific  performance  of  a  contract  to  deliver  corn.  2  Eq. 
Ca.  Abr.  160,  ca.  6.  Nor  to  transfer  stock,  lb.  ca.  8.  Not  to 
compel  trustees  to  enter  to  preserve  contingent  remainders,  as 
their  title  is  at  law.  Though  one  in  remainder  may  bring  his 
bill  to  compel  deeds  &c.  to  be  brought  into  court  9  Mod. 
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128, 132.  Lies  not  to  compel  the  performance  of  a  contract  Ch.  226. 
to  pay  money,  consideration  of  having  stifled  a  prosecution  for  Art.  2. 
felony.  3  P.  W.  277. — Lies  not  to  discover  criminal  acts ;  s^"v^/ 
8  Vin.  Abr.  543 ;  nor  to  subject  the  deft,  to  a  forfeiture  as  for 
waste.  2  Eq.  Ca.  Abr.  378,  ca.  9.  Pit.  not  entitled  to  a  dis- 
covery without  verifying  his  title  at  law.  8  Vin.  Abr.  538. — Lies 
not  to  relieve  in  case  of  non-performance  of  a  condition  pre- 
cedent. 1  Salk.  231.  As  to  a  parol  agreement,  Ch.  11,  a.  1, 
s.  2.  Bill  of  discovery  and  injunction,  Ch  115,  a.  4,  s-  33  ; 
Ch.  9,  a.  18,  s.  19.  Where  a  bill  lies  not  to  enforce  a  judgment 
at  law,  see  Skillern  v.  May,  4  Cran.  137.  Equity  will  not 
decree  a  mere  legal  title  proper  for  ejectment,  even  on  a 
cross  bill,  where  the  original  bill  is  dismissed.  1  Vesey  jun. 
2  {3.  But  no  costs  for  deft.  Id.  And  if  the  ph.  in  his  bill  claims 
any  relief,  he  is  not  entitled  to  it  or  any  discovery.  The  deft, 
may  demur  to  his  bill.  Cooper's  PI.  110  &c.  181  &c. 

As  to  certiorari^  and  bills  to  remove  causes  from  inferior 
courts  that  cannot  properly  consider  them,  see  Cooper's  PI. 
49,  50.  As  to  the  matter  of  a  bill  either  tor  relief  or  discov- 
ery, or  both,  it  is  clear,  it  is  often  multifarious  ;  and  particu- 
larly so  as  the  pit.  in  his  bill  is  allowed,  by  long  settled 
practice,  to  anticipate  the  d eft's,  defence.  For  instance,  his 
plea  of  the  statute  of  frauds  and  perjuries  ;  the  ph.  expecting 
this  plea,  attempts  in  his  bill  to  obviate  its  effect ;  as  in  his  bill 
for  a  specific  performance  of  a  parol  contract  as  to  lands,  ho 
states  a  part  performance  of  it — what  in  correct  pleadings  he 
would  only  reply  ; — thus  blending  in  his  bill  the  proper  matter 
of  it ;  also  the  proper  matters  of  a  replication.  So  the  pit.  an- 
ticipating the  deft,  will  plead,  in  bar  of  the  pit's,  bill,  the 
statute  of  limitations,  he  states  in  it  an  acknowledgment,  or  a 
renewed  promise  within  sit  years.  So  anticipating,  the  deft, 
will  in  his  plea  deny  he  has  any  interest  in  the  subject  matter 
of  the  bill,  (being  only  a  mere  witness,)  the  pit.  states  in  his 
bill  and  charges  interest  in  the  deft.  And  matter  thus  by  an- 
ticipation stated  in  the  bill  is  viewed  in  equity  as  true,  if  not 
fully  denied  by  the  deft,  and  usually  draws  from  him  both  a 
plea  and  an  answer.  His  plea  putting  in  issue  a  single  pointj 
and  his  answer  supporting  his  plea.  For  instance,  the  pit.  in 
his  bill  charges  interest  in  the  deft.,  the  deft's.  plea  must,  by 
averment,  meet  the  charge  of  interest ;  and  the  plea  must  al- 
so be  supported  by  an  answer  denying  such  claim  or  charge, — 
as  also  stated,  a.  6,  s.  22.  Without  such  statement  the  bill 
would  be  bad  on  demurrer,  as  it  would  not  state  any  interest 
in  the  deft,  to  make  him  a  party  ;  or  would  only  state  a  parol 
contract  as  to  lands,  or  a  promise  above  six  years  old  &c. 
The  pit.  aware  of  this  adds,  as  above ;  in  which  case  the  deft, 
cannot  demur,  but  must  plead  and  answer,  so  as  to  get  the  true 
and  material  facts  of  the  case  fairly  in  trial  before  the  court. 
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Ch.  226.      §14.  Parties  to  the  bill.    All  concerned  in  the  demand 
Art.  2.    ought  to  be  made  parties.    Hence  if  the  bill  be  against 
v-^v^^  the  executor  of  one  obligor  for  discovery  of  assets,  all  the  ob- 
cf0^  2Djf    ^Sors  musl  De  j0,ned.  2  Vent.  348.  But  those  only  are  parties 
not,  others     against  whom  process  is  prayed.  1  P.  W.  593.  Regularly, 
ndded on nio«  want  of  parties  ought  to  be  objected  on  opening  the  cause: 
por-fpL  20    k"1  it  is  often  necessary  to  let  them  in  after  the  cause  is  fully 
to  42, 288,     heard.  3  Atk.  111.  But  if  creditors  or  legatees  bring  a  bill 
rf?rf ^en*  against  an  executor,  a  residuary  legatee  need  not  be  a  party. 
Hoover  r.'     1  Brown,  Ch.  R.  303.  But  joint  and  several  debtors  roust  be 
Donally  feal.  joined,  3  Atk.  406.    But  a  principal  cannot  object,  his  surety 
is  not  joined ;  nor  need  be,  a  representative"  of  a  surety  de- 
ceased insolvent.  Id.    Nor  need  the  attorney  general  be  in 
cases  of  private  charities.  3  Atk.  277  ;  Bunb.  291 ;  Stra.  95; 
Hard.  181,  333;  Ca.  Ch.  153,  277,  in  public. 

Bill  to  redeem,  the  heir  and  executor  or  administrator 
must  be  a  party.  2  Eq.  Ca.  Abr.  165,  c.  2.  A  cestui  que 
trust  must,  in  all  cases,  be  a  party,  but  not  the  trustee  Pr. 
Ch.  175.  Executors  of  lessee  bound  to  repair  must  be 
parties,  though  he  died  insolvent.  Bill  amended,  2  Eq.  Ca. 
Abr.  165,  ca.  6.  A,  B,  and  C,  are  jointly  and  severally  bound, 
B  died,  a  bill  against  his  executors  alone.  2  Will.  R.  313. 
A  power  and  no  estate  being  devised  to  executors  they  need 
not  be  parties.  2  Will.  R.  308.  Lands  devised  to  pay  debts, 
creditors  bring  a  bill  to  compl  a  sale — heir  must  be  a  party. 
Secus  of  a  trust  created  by  deed.  3  Will.  R.  91.  If  a  bill  be 
against  a  trustee  for  an  account,  all  the  cestui  que  trusts  must 
be  pits.  1  Vern.  110.  To  a  bill  to  establish  a  custom  the  owner 
of  the  inheritance  must  be  a  party.  Bunb.  IS1.  A  tradesman 
is  employed  by  a  committee  of  a  voluntary  society  ;  a  bill 
against  them  is  sufficient,  omitting  the  other  members.  1 
Brown,  Ch.  R.  101.  Three  mortgagees,  joint  tenants,  all 
must  join  to  foreclose.  368;  Atk.  237  ;  2  Vesey,  431,  491. 
On  a  bill  for  account  of  fees  to  establish  a  right,  all  persons 
having  any  pretence  to  right  must  be  parties,  as  all  will  be 
bound  by  the  decree ;  though  at  law  a  judgment  for  fees  does 
not  bind  a  third  party.  2  Atk.  296,  515.  In  a  suit  for  a  lega- 
cy the  executor  is  a  sufficient  party.  1  Vesey,  129,  444. 
Husband  tenant  for  life,  remainder  to  his  wife  for  life,  he 
brings  a  bill  to  know  if  certain  lands  were  included  in  the  set- 
tlement, she  must  be  a  party.  1  Atk.  290.  If  an  heir  bring  a 
bill  for  discovery  of  the  money  of  A,  with  which  a  trustee  pur- 
chased an  estate,  A's  executor  must  be  a  party.  Ch.  R.  4, 5. 
Bill  against  baron  and  feme  abated  by  his  death.  3  Salk.  84. 
One  lessee  alone  cannot  have  apportionment.  1  Stra.  95.  Bill 
for  a  charitable  use,  all  the  tenants  need  not  be  parties.  1  Salk. 
162.   Want  of  proper  parties  is  not  cause  to  dismiss  the  bill ; 
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3  Cran.  220;  but  may  be  added  on  motion.  Com.D.  Ch.  E  2.  Ch.  226. 
Two  lessees  must  join  for  appointment ;  and  if  one  will  not,  is  Art.  2. 
made  deft.  Stra.  95.  Assignee  of  a  legacy  sues,  executor  must 
be  a  party.  Ca.  Ch.  277.  Second  mortgagee  brings  a  bill  to 
redeem  against  the  first,  the  mortgagor  or  his  heir  must  be  a 
party.  2  Brown  Ch.  R.  276 ;  2  Atk.  237  ;  2  Vesey, 431,  49 J. 
Bill  by  assignee  of  a  judgment,  assignor  must  be  a  party.  1 
Vesey  juo.  463 ;  Cooper's  PI.  37,  cited. 

^  15.  A  crew  of  80  appoint  two  of  their  number  prize  agents, 
and  afterwards  04  of  them  claim,  the  agents  have  certain 
shares,  the  80  must  be  parties  to  a  bill ;  if  not  it  may  be  de- 
murred to.  2  Vesey,  312.  In  a  bill  for  discovery  of  assests, 
administrator  must  be  a  party  deft.  2  Atk.  51.  Corporations 
and  all  persons  of  full  age  not  labouring  under  any  special  in- 
capacity may  sue  and  be  sued  in  chancery.  So  a  ferae  covert 
if  her  husband  be  banished,  or  has  abjured  the  relm,  or  is  an 
alien  enemy.  Cooper's  PI.  23.  A  foreign  sovereign  may  sue 
in  equity,  24  ;  but  not  if  not  acknowledged  by  the  executive 
government.  24.  Aliens  may  be  parties  or  not  in  equity  as 
at  law.  24.  See  Ch.  3.  One  outlawed,  attainted,  or  a  bank- 
rupt cannot.  25,  26.  But  persons  madedefts.  in  chancery  can- 
not plead  their  own  disabilities.  26,  294. 

§16.  Infants  and  idiots  and  lunatics  generally  sue  and  de- 
fend in  equity  as  at  law,  aided  by  others,  as  stated  in  Ch.  35,  xiien 
Cooper's  PI.  25,  23.    And  a  bill  may  be  filed  in  behalf  of  a  mies  cannot 
child  in  ventre  sa  mere,  and  an  injunction  may  issue  to  prevent  fo^Jj^"1! 
waste  in  its  estate.  29.    Also  a  wife  in  several  cases  may  sue  ery,  Cooper's 
in  equity  by  her  next  friend,  as  where  in  opposition  to  her  ri- 
husband's  interest,  but  her  consent  to  the  bill  is  necessary.  29. 
But  by  order  of  the  court  she  may  defend  alone,  or  without 
such  order,  where  her  husband  makes  her  a  deft. ;  for  then 
he  treats  her  as  a  feme  sole.  30.  And  see  Ch.  19,  as  to  mar- 
ital rights. 

§  17.  Cooper  in  his  pleadings  in  equity,  speaking  of  parties,  P.  20  to  42.— 
truly  observes,  that  is  a  very  difficult  part  in  these  pleadings,  £c184' 185> 
to  have  the  right  parties  to  them  ;  and  that  it  is  a  general  rule, 
"  that  however  numerous  the  persons  may  be  who  are  interested 
in  the  subject  of  the  suit,  they  must  nevertheless  be  all  made 
parties,  pits,  or  defts,  so  that  a  complete  decree  may  be  made 
between  those  parties,  it  being  the  constant  aim  of  a  court  of  ^aief  Ch. 
equity  to  do  complete  justice,  by  embracing  the  whole  subject,  Pi.  45, 12. 
deciding  upon  and  settling  the  rights  of  all  persons  interested 
in  the  subject  of  the  suit,  to  make  the  performance  of  the  or- 
der of  the  court  perfectly  safe  to  those  who  are  compelled  to 
obey  it,  and  to  prevent  future  litigation."    If  this  be  not  done 
the  bill  is  open  to  objections  at  the  hearing,  or  to  demurrer. 
This  is  the  general  rule,  but  it  has  its  exceptions,  as  already 
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Cu.  226.  appears  in  several  cases.  And  in  fixing  parties,  beneficial,  as 
Art,  2.  well  as  legal,  interest  must  be  considered  as  sealed  in  the  re- 
^^v-^p/  suit  or  decree ;  hence  every  trustee,  or  each  one  in  his  place, 
must  be  a  party.  1  Eq.  Ca.  Abr.  72.  But  this  rule  may  be 
dispensed  with,  if  any  of  them  be  not  amenable  to  the  court, 
and  the  fact  appears.  Id  ;  and  Prec.  in  Ch.  68 ;  2  Vern.  380  ; 
2  Atk.  510.  So  it  seems  to  be  sufficient  to  make  all  inter* 
csted  parties  to  the  bill  as  far  as  to  include  the  first  tenants  in 
tail  in  existence ;  therefore  a  remainderman  expectant  upon 
the  estate  tail  need  not  be  a  party.  Cooper's  PI.  35,  36,  185. 
And  if  no  tenant  in  tail  in  existence  the  first  person  entitled  to 
the  inheritance  must  be  a  party,  and  when  none  such,  the  ten- 
ant for  life.  Id.  And  generally  one  need  not  be  a  party,  where 
he  cannot  be  bound  by  the  decree,  when  a  party ;  nor  if  it  be 
intended  it  shall  not  bind  him,  and  not  operate  on  him  in  its 
execution.  1  P.  W.  100;  2  Atk.  125;  3  P.  W.  91,  331. 
Parties  improperly  joined  or  not,  Cooper's  PI.  181,  182;  2 
Vesey  jun.  487. 

§18.  So  when  the  persons  having  a  like  interest  are  very 
numerous,  a  part  of  them  only  may  sue,  of  necessity  As  if 
many  creditors  seek  an  account  of  the  estate  of  a  deceased 
debtor  for  paying  their  debts,  a  few  of  them  may  sue  in  be- 
half of  all ;  and  the  other  creditors  may  come  in  under  the 
decree.  Cooper's  PI.  39,  185,  186,  cites  2  Vesey,  312.  So 
a  legatee  having  a  distinct  legacy  ;  and  one  entitled  to  a  dis- 
tributive share  may  sue  alone.  Id. ;  other  cases,  40,  and  cases 
cited.  But  if  a  bill  be  multifarious,  the  deft,  may  demur  to  it 
as  bad  in  form.  Several  pits,  cannot  demand  in  one  bill  sev- 
eral distinct  matters  against  one  deft. ;  nor  one  ph.  demand 
several  matters  of  distinct  nature  against  several  defts.  Coo- 
per's PI.  181,  182.  As  if  an  estate  be  sold  in  lots  to  several 
purchasers,  they  cannot  join  in  one  bill  against  the  vendor  for 
a  specific  performance,  as  each  one's  case  is  distinct. 
^  §  19.  A  bill  to  perpetuate  testimony.    This  is  a  species  of 

1^233*234  original  bill.  Its  object  is  to  preserve  the  testimony  of  witnesses, 
— 2  Do.  166.  to  be  used  in  the  proper  courts,  as  well  to  be  used  in  future 
tol  ^85  306  su'ls  as  10  Prevenl  litigation.  The  principle  of  this  bill  ought 
3.34'  :m  ]  452!  to  be  practised  upon  in  every  good  system  of  jurisprudence ;  and 
—Cooper  s  we  find  such  a  bill  was  in  use  among  the  Romans.  It  has  often 
fsSk  «8~  haPPened  that  one  has  foreseen  proof  by  witnesses  would  become 
— Cro.  El.     necessary,  probably  after  their  death,  and  would  be  lost,  to  bis 

^60626iey  disadvantaSe>  not  preserved  in  this  way  ;  hence  he  prays  in 
jr.  -60,  a  .  fQr  |eflve  tQ  examme  wjtnesses  in  order  l0  perpetuate 

their  testimony.  This  bill  must  state  the  subject  matter  as  to 
which  his  evidence  is  to  be  preserved  ;  and  he  must  show  be 
has  some  interest  in  this  subject,  and  tbat  he  may  suffer  by 
the  loss  of  the  testimony.   But  any  vested  interest  is  suffi- 
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cient,  as  in  remainder  or  reversion  after  an  estate  for  life  ;  but  Ch.  226. 
a  mere  possibility  is  not ;  nor  is  an  interest  the  deft,  may    Art,  2. 
irremediably  bar  by  a  recovery  or  otherwise  ;  nor  any  expec-  v-^-v^w 
tation,  as  of  an  heir  living  his  ancestor,  or  of  a  devisee  living 
the  testator.    Any  sort  of  existing  right  which  the  law  allows 
to  be  an  interest,  even  a  contingent  interest,  is  a  good  ground 
of  this  bill ;  and  if  the  ph.  have  but  an  expectation,  as  an  heir 
apparent,  and  so  far  no  ground,  yet  he  may  make  a  contract 
respecting  his  expectation  and  possibility,  which  contract  may 
be  sufficient.    So  the  ph.  cannot  have  this  bill  when  he  has  a 
right  to  sue  and  settle  his  title,  as  where  not  in  possession  and 
has  a  right  to  sue,  as  then  he  ought  to  assert  his  right.  But  when 
in  possession  he  cannot  sue  to  recover,  and  so  has  no  opportu- 
nity to  examine  his  witnesses  at  law,  though  he  expects  a  fu-  fvern  <S»r 
ture  contest.    Therefore  decided  that  one  in  actual  possession 
of  a  fishery  might  bring  this  bill ;  but  otherwise  if  not  so  in 
possession.  Cooper's  PI.  54.  And  then  the  pit's,  bill  must  well 
describe  the  rights  as  to  which  the  evidence  is  to  be  taken,  and 
the  parties  concerned,  and  state  and  shew  some  existing  in-  !  vesey,  jf. 
terest  in  those  he  makes  defts.    1.  They  ought  to  know  to  449,460*, 
what  rieht  and  parties  the  pit.  proceeds,  and  2.  In  a  future  JS,™*1 

.  •  i  e ■  i_«      -i    .             i      i                 l       i                     •     Mitton. — 1 
trial  of  his  right  it  must  clearly  appear  that  the  testimony  he  vera.  312  

preserves  relates  to  that  right ;  as  it  is  clear  that  the  pit.  cannot  6  Vesey  jr. 
preserve  evidence  as  to  one  point  or  subject,  and  in  an  after 
suit  apply  it  to  another.  And  if  the  matter  be  charged  too 
generally,  the  deft,  may  demur  to  the  pit's,  bill.  As  where  ho 
brought  one  to  perpetuate  the  testimony  of  witnesses  to  a  right 
of  common  and  of  way.  The  pits,  claimed  as  lessees  of  a 
manor  under  A,  and  the  bill  charged,  that  the  "  tenants,  own- 
ers, and  occupiers  of  the  said  lands,  messuages,  tenements, 
and  hereditaments,  in  right  thereof  or  otherwise,  have  had  from 
the  time  whereof  the  memory  &c.  have,  and  of  right  ought  to 
have,  common  of  pasture  for  their  horses,  sheep,  and  other 
cattle,  in  a  certain  waste,  called  Brown  Clee  Hill,  &ic."  Like 
charge  of  a  right  of  way.  The  bill  also  charged  that  the  pits, 
were  in  quiet  possession  ;  but  the  deft,  threatened  them  with 
actions,  when  their  witnesses  should  be  dead.  Demurrer  to 
this  bill,  four  causes  :  1.  That  the  pits,  had  no  equity  :  2.  No 
legal  right  of  common  was  stated  in  any  one :  3.  Several 
pits,  having  distinct  interests  were  joined  in  the  same  bill :  4. 
Not  stated  as  to  what  messuages  in  particular  the  rights  of 
common  and  way  were  claimed.  Demurrer  allowed,  because 
the  charge  was  too  general ;  because  by  the  words,  or  other- 
wise, the  ph.  was  at  liberty  to  prove  any  right.  The  chancel- 
lor said,  "  special  pleading  depends  upon  the  good  sense  of 
the  thing ;  and  so  does  pleading  here."  Here  **  there  must  be 
something  substantial."   "  The  party  must  claim  something ;'? 
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Ch.  226.  "  and  the  deft,  ought  to  know  to  what  the  pit.  points  his  corn- 
er*. 3.    mission."    So  the  children  of  a  first  marriage  may  have  this 

s^v-v/  bill  to  perpetuate  evidence  of  it,  against  children  of  a  second 
marriage.  6  Vesey  jun.  251.  The  bill  must  state  the  situation 
of  the  witnesses.  1  Eq.  Ca.  Abr.  234. 

§  20.  A  bill  to  examine  witnesses  de  bene  esse.  This  is  like 
the  other  in  most  respects ;  but  differs  in  one  :  that  is,  by  a 
pit.  in  possession ;  this  by  one  out  of  possession,  and  having 
witnesses  infirm  or  aged,  or  a  single  witness,  and  in  aid  of  bis 
trial  at  law.  6  Vesey  jun.  251.  Pit.  must  make  affidavit  of 
the  fact  shewing  how  he  is  in  danger  of  losing  his  evidence, 
as  by  the  death  of  his  witnesses,  or  their  leaving  the  country. 
1  P.  W.  117  ;  Ambl.  65;  3  P.  W.  78  ;  I  Eq.  Ca.  Abr.  233, 
234;  1  Vern.  441  ;  2  Vern.  159  ;  Hard.  332. 

Cooper'*  pi.      §  21.  Bills  of  discover}-,  a  third  species  of  orginal  bills,  not 

"09O4!>  30i'  Praym?  re^e^»  by  which  a  suit  may  be  commenced  in  a  court 
'     '      of  equity.    "  Every  bill,  except  the  bill  of  certiorari,  may,  in 
truth,  be  considered  as  a  bill  of  discovery,  for  every  bill  seeks 
a  disclosure  of  circumstances  relative  to  the  pit's,  case."  Coo- 
per's PI.  57.    But  strictly  this  bill  of  discovery  is  to  discover 
facts  resting  in  the  deft's.  knowledge,  or  of  deeds  or  writings, 
or  other  things  in  his  custody  or  power,  and  seeking  no  relief 
in  consequence  of  the  discovery  ;  and  if  a  pit.  be  entitled  not 
to  relief,  but  to  a  discovery,  and  he  prays  relief  also,  his  bill  is 
bad  on  demurrer.  But  where  the  pit.  in  his  bill  for  a  discovery 
may  go  on  for  general  relief,  and  an  injunction,  see  Brandon 
v.  Sands,  a.  5,  s.  6.  General  rule  is,  the  pit.  shall  have  a  dis- 
4  Veteyjr.    covei7  onh  °f  what  relates  to  his  own  title,  as  of  deeds  he 
oa,  72.— 6     claims  under,  "  and  not  pry  into  that  of  the  defts."  Cooper's 
Ve.cyjr.29i.  p|.  58  cites  2  Vesey,  445,  and  several  cases.    See  art.  16. 

Art.  3.  Process — ro  bring  in  the  deft,  to  answer  &c. 

Se® Ch.  jW,  ^  |  #  Several  cases  of  process  in  chancery  may  be  seen  in 
«l        io    Ch  J93^  a  21  ^  .  Ch  220.  Ch  225  .  and  in  the  gevera, 

parts  of  this  chapter.  Whatever  may  have  been  the  practice, 
to  issue  a  subpoena  or  attachment  to  bring  the  deft,  into  court,  ~ 
before  the  pit.  has  filed  his  bill,  at  least  in  substance,  it  has 
been  a  bad  practice  ;  as  till  this  is  filed  it  is  impossible  for  the 
court  to  know  on  what  ground  to  proceed.  The  deft,  is  brought 
in  to  answer  to  something  in  nubibus,  and  to  no  purpose,  if 
death  or  other  cause  prevents  the  pit's,  original  bill  being 
filed.    On  this  principle  is  the  4  &t  5  Anne,  c.  16. 

§  2.  In  England  and  in  the  United  States,  the  practice  has 
been  for  a  court  of  equity  to  direct  its  process  where  there  is 
l  Crench,     no  statute  provision.    The  Supreme  Court  of  the  United 
rui«s  fcc-      States  as  early  as  A.  D.  1796,  by  a  rule  of  court,  accordingly 
ordered,  "  that  process  of  subpoena  issuing  out  of  this  court  in 
any  suit  in  equity,  shall  be  served  on  the  defendanl  sixty  days 
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before  the  return  day  of  the  said  process  ;  and  further,  that  Ch.  226. 
if  the  deft,  on  such  service  of  the  subpoena,  shall  not  appear    Art.  3. 
at  the  return  day  therein,  the  complainant  shall  be  at  liberty  v^-v-^» 
to  proceed  ex  parte."    This  rule  seems  to  make  the  attach- 
ment for  contempt  in  not  appearing  unnecessary.    A  subpoena 
seems  to  be  the  first  process  in  England,  disobedience  to 
which,  when  duly  served,  is  viewed  as  a  contempt  of  court, 
and  an  attachment  of  contempt  issues,  as  stated  Ch.  220,  art.  4 
&  5 ;  and  this  often  followed  by  a  sequestration.    This  at- 
tachment there,  is  attended  with  many  doubts  and  difficulties. 
So  is  sequestration.   See  2  Com.  D.  Chancery  D.  1  &tc. ;  1 
Eq.  Ca.  Abr.  word,  Process. 

3.  The  above  rule  does  not  direct  how  the  subpoena 
shall  be  served.  If  the  manner  of  serving  it  be  settled  in  a 
State,  this  may  in  it  be  adopted  ;  if  not  settled,  perhaps  the 
best  rule  is  to  have  it  served  as  an  original  summons  is,  by 
the  officer's  giving  the  party,  or  leaving  for  him,  at  his  place 
of  abode,  an  attested  copy. 

§  4.  If  there  be  several  defts.  in  a  suit,  not  a  corporation, 
it  is  conceived,  the  subpoena  must  be  served  on  each  with- 
in the  reach  of  the  court's  process,  a  feme  covert  excepted. 
Where  served  on  her  husband  with  notice,  his  wife  is  a  party 
with  him.  , 
It  will  be  observed,  that  the  rule  cited  above  only  waives 
the  deft's.  contempt  in  not  appearing  in  court ;  but  leaves  all 
other  misconduct,  as  to  the  subpoena,  amounting  to  a  contempt 
of  court,  where  it  has  been  in  practice  in  England,  and  in  some 
of  our  States ;  as  the  improper,  or  contemptuous  treatment 
of  the  court,  in  relation  to  the  subpoena,  by  abusive  language, 
or  misconduct  of  those  who  serve  it. 

§  5.  The  subpoena  is  served  in  England  in  many  ways  not 
applicable  here,  and  in  ways  that  vary  there.  And  if  a  deft, 
be  out  of  the  reach  of  the  court's  piocess,  it  cannot  be  legally 
served  by  a  service  on  another,  but  by  statute,  or  at  least  a 
standing  public  rule  of  the  court ;  as  by  the  rules  and  orders  in 
Chancery,  and  stat.  5  Geo.  II.  c.  25,  providing  for  notice  to 
an  absconding  deft.,  taking  the  pit's  bill  pro  confesso,  and  to  pay 
his  demand,  a  sequestration  of  the  deft's.  real  and  personal 
estate,  or  so  much  thereof  as  may  be  necessary.  2  Ves.  jun. 
188  &c;  2  Atk.  114. 

$  6.  For  every  contempt  in  relation  to  this  subpoena,  as  for 
other  contempts,  lies  the  process  of  contempt,  as  stated  Ch. 
193,  a.  21  &lc,  ;  and  especially  a.  28 ;  and  Ch.  220,  a.  4, 
a.  5  ;  and  this  is  usually  the  attachment  of  contempt.  1  Ch. 
C.  238  ;  1  Vera.  172  ;  2  Vera.  369. 

§  7.  Attachment.    This  the  pit.  cannot  have  without  clear 
evidence  of  the  deft's.  contempt,  as  it  is  to  deprive  the  sub- 
▼ol.  vit.  73 
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Ch.  226.  ject  or  citizen,  for  a  time  at  least,  of  his  personal  liberty,  to 
Art.  4.  punish  him  with  imprisonment,  &c.  Hence  the  affidavits, 
stating  the  facts  on  which  the  attachment  issues,  must  be 
positive  and  certain,  or  such  facts  must  be  confessed,  or  with- 
in the  court's  vie*v.  It  lies  for  any  contempt,  well  proved, 
and  even  for  answering  insufficiently,  or  if  the  husband,  by 
menaces,  makes  his  wife  answer  contrary  to  her  belief.  2  Atk. 
50.  Or  if  a  party  refuse  to  obey  an  order  or  decree,  or  for 
debt  or  costs,  or  both  decreed.  2  Anstr.  380,  413 ;  3  Vesey 
jun.  471.  For  any  act  in  contravention  of  a  decree,  by  one 
who  hears  it  pronounced.  3  Atk.  564,  567.  For  disobeying 
an  award  made  by  rule  of  court.  For  ill  treating  him  who 
serves  the  subpoena.  The  deft,  may  be  examined  on  interro- 
gatories, and  if  to  matter  not  in  the  order  or  affidavit,  he  may 
demur,  and  refuse  to  answer;  rules  &c.  in  Ch.  114;  and  if 
no  contempt  proved,  is  discharged,  with  costs.  As  to  a  libel, 
chancery  has  cognizance  of  it  only  when  a  contempt  of  court. 
2  Atk.  469.  In  this  case  three  sorts  of  contempts  are  stated : 
1.  Scandalizing  the  court  itself:  2.  Abusing  parties  in  the 
ug"  cause  :  3.  Prejudicing  mankind  before  the  cause  is  heard, 
as  by  printed  statements  &c.  So  2  Vesey,  520;  2  Atk. 
488,  507. 

None  are  parties  to  the  bill,  though  named  in  it,  but  those 
against  whom  process  issues, — Cooper's  PI.  16, — which  is  a 
subpoena  to  individuals,  and  a  writ  of  distringas  to  corporations 
aggregate,  which  answer  under  the  common  seal.  But  some- 
times the  court  will  order  their  principal  officers  or  members 
to  answer  on  oath.  Id. ;  and  cites  1  Vera.  117 ;  14  Vesey, 
245. 

Art.  4.  Pleas  in  abatement  and  amendments. 
§  1.  Pleas  in  abatement  are  not  common  in  equity,  for 
several  reasons.  The  following  among  others  :  1.  The  rigid 
practice  in  pleadings  in  courts  of  law,  are  not  much  regarded 
in  courts  of  equity  :  2.  This  court  allows  amendments  very 
liberally  :  3.  If  any  person  or  persons  refuse  to  be  pits,  who 
ought  to  be,  he  or  they  may  be  made  deft,  or  defts. :  4.  In 
almost  any  stages  in  the  suit  before  a  final  decree  is  made, 
new  parties  may  be  inserted  in  the  suit  by  amendment,  or  a 
further  bill  or  bills  :  5.  If  a  party  die,  pendente  lite,  ph.  or  deft, 
the  suit  does  not  abate,  unless  such  party  is  so  far  a  material 
party,  and  concerned  in  interest,  as  to  make  it  necessary  to 
have  representatives  before  the  court,  before  there  can  be  a 
final  decision  of  the  cause  :  and  6.  Practice  in  equity  is  very 
liberal  fin  letting  in  such  to  be  parties  in  the  suit.  These 
principles  will  appear  in  the  cases  more  in  detail  in  this  and 
the  next  preceding  chapters,  and  other  parts  of  this  work. 
The  few  pleas  in  abatement  are  mainly  for  want  of  parties. 
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§2.  Cases.  At  law  if  the  deft,  plead  in  abatement  the  Ch.  226. 
want  or  omission  of  parties,  he  must  shew  who  they  are,  in  Art.  4. 
order  to  give  the  pit.  a  better  writ.  Moseley,  207.  But  in 
equity  if  there  be  such  a  plea,  the  bill  may  be  dismissed,  but 
most  generally  is  amended,  and  the  omitted  party  added  by 
some  proceeding  well  understood  in  chancery  ;  and  if  thereby 
a  party  be  added,  process  must  be  prayed  against  it.  Also  1 
Will.  R.  593 ;  Stra.  95.  If  a  feme  sole  deft,  marry,  pending 
the  suit,  it  is  not  abated  ;  secus,  if  a  feme  sole  pit.  so  marry. 
2  Eq.  Ca.  Abr.  1.  If  two  joint  tenants  bring  a  bill,  and  one 
releases,  the  suit  is  not  abated.  2  Freem.  R.  6.  But  though 
the  attorney  general  joins  in  the  bill,  the  relator's  death  abates 
it,  as  he  is  a  material  party.  Preced.  in  Ch.  13.  If  baron 
and  feme  sue  in  equity  for  what  they  have  a  joint  right  to,  the 
death  of  either  abates  not  the  suit.  1  Eq.  Ca.  Abr.  1 ;  3  Ch. 
R.  40 ;  2  Vera.  249.  Nor  does  the  pit's,  death,  after  a  bill 
of  interpleader  is  filed,  abate  the  suit.  As  where  a  trial  at 
law  is  directed  to  settle  the  matter  between  the  defts.,  the 
suit  is  at  an  end  as  to  the  pit.  1  Vern.  351.  If  husband  and 
wife  have  a  promise  made  to  them,  and  they  bring  a  bill  for 
performance,  and  pending  it  she  dies,  it  does  not  abate,  as 
the  whole  interest  survives  to  him.  Cary,  88.  Nor  if  they 
sue  in  her  right  and  he  so  dies.  3  Ch.  R.  40.  Nor  if  a  bill 
be  against  them  for  a  legacy,  she  executrix,  and  he  so  dies. 
2  Vera.  249.  Nor  does  the  bill  abate,  if  two  joint  tenants  sue 
it,  and  pending  it  one  dies.  3  Ch.  R.  6G.  The  cestui  que 
trust's  death  abates  the  suit  as  to  him ;  yet  if  there  be  a  de- 
cree against  him  and  bis  trustees  to  convey  &tc,  they  must 
do  it,  for  the  death  of  either  party  abates,  only  quoad  him. 
1  Eq.  Ca.  Abr.  2,  c.  7.  And  the  court  held,  generally  in 
this  case,  (Winchelsea  case,)  that  if  there  be  several  pits,  or 
defis.,  and  any  of  them  die,  the  suit  abates  but  as  to  such, 
and  goes  on  as  to  those  alive,  especially  if  nothing  is  to  be 
done  by  the  deceased  or  their  representatives.  But  if  the 
pits,  should  afterwards  desire  a  conveyance  of  the  equitable 
interest,  they  must  revive  against  the  heirs  of  the  cestui  que 
trust.  "  And  so  in  all  cases  where  any  thing  was  required  to 
to  be  clone  by  the  representatives  of  the  party  dying."  Also 
held,  if  some  of  the  pit's  refuse  to  join  in  a  bill  of  revivor,  the 
others  may  alone  sue  it,  and  make  those  refusing,  defts.  Also 
held,  the  deft,  may  bring  a  bill  of  revivor  as  well  as  the  pit. 
Also  held,  money  may  be  ordered  out  of  court  to  the  party 
entitled  to  it  by  the  decree,  notwithstanding  the  death  of  some 
of  the  parties.  Several  pleas  to  the  person,  Cooper's  PI.  242 
to  250. 

As  to  several  matters  pleadable  in  abatement,  see  Synopsis, 
Ch.  193,  a.  22,  as  to  the  jurisdiction,  alien  enemy,  outlaw- 
ry, &c. 
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Ch.  226.      $  3.  If  the  plea  be  in  abatement,  and  disallowed,  is  a  rtspon- 
Art.  5.    deas  ovrter.  1  Vcrn.  73.  Nor  is  a  dilatory  plea  allowed  when 
^^v^^/  the  deft,  is  in  contempt,  or  answers  by  commission. 

Pit.  entitled  himself  as  administrator ; — plea,  not  adminis- 
trator. Held,  a  good  plea.  1  Vera.  473.  Good  in  abatement 
at  law. 

§  4.  See  several  of  the  above,  and  other  cases  in  abate- 
ment. Cooper's  PI.  C2  to  73  ;— also  106,  192.  As  to  pleas, 
to  the  jurisdiction  of  the  court,  see  art.  5,  s.  29,  demurrers  to 
the  jurisdiction.  The  only  material  difference  is  in  getting 
the  facts  into  the  case,  on  which  exceptions  to  the  jurisdiction 
are  taken.  If  they  appear  in  the  bill,  deft,  may  demur,  if 
not,  he,  by  his  plea,  must  work  them  into  the  case,  and  so  Jay 
them  before  the  court.  Several  cases,  Cooper's  PI.  237,  241. 
A  plea,  alleging  the  pit's,  disability  to  sue  &c.  is  said  to  be  io 
the  nature  of  a  plea  in  abatement. 

1  Eq  C«  $  &m  Amendments.  These  prevent  many  pleas  in  abate- 
Abr.  29, 30.  ment.  Bill  may  be  amended  where  proper  parties  are  not 
T^L  XfJT'     made  defts.  to  the  suit.   3  Ch.  Ca.  92.    So  answers  may  be 

472  60°  —  .  .  « 

2  Will.  r.  amended.  If  there  be  a  mistake  in  the  bill  requiring  amend- 
646  — Bunb.  ment  before  the  deft,  appears,  it  may  be  amended  on  motion, 
R,,4242-?Vni'  witnout  cos,s  >  bul  after  n0  appears,  costs  must  be  paid. 
Bu.ib.  24rt—  Costs  on  a  demurrer,  put  in  for  a  slip  or  mistake,  are  20s., 
2  Freem.  R.  which  being  paid,  the  party  may  amend  without  motion  ;  but 
r .  300—  l'1'  ^  a,,y  new  mfltter  a1*'513  after  lnc  cause  is  at  issue,  necessary 
W  ill.  R.428.  for  the  pit.  to  state,  this  is  done  by  filing  a  supplemental  bill, 
^7c,22P*«i  which  the  court  will  admit,  and  on  affidavit  of  such  new  mat- 
to  839/       ter*  Bill  amended  by  adding  several  tenants  of  a  manor,  some 

as  pits,  and  some  as  defts.,  in  order  to  establish  a  custom. 
1  Ch.  Ca.  29.  A  conveyance  stated  in  a  bill  without  date, 
amended.  Deft,  may  amend  his  answer  in  a  small  matter, 
without  notice,  but  in  a  material  point  he  must  give  notice  of 
the  motion  for  such  amendment ;  and  though  in  a  material 
point,  and  after  issue  joined,  yet  the  court  will,  on  affidavit  of 
surprise,  and  paying  costs,  allow  an  amendment.  The  deft., 
by  her  answer,  consented  an  award  made  by  her  father  might 
be  conBrmed  ;  court  refused  leave  to  amend  in  this  respect, 
though  she  made  oath  she  never  read  the  award  &c.  2  Vera. 
434.  An  order  amended  by  adding,  "  and  wife,"  though  bad 
at  law.  3  Vern.  376.  Plea  amended. 
Art.  5.  Demurrer  to  the  pit's,  bill, 
Mitford's         §      Principles  of  demurrer  briefly  stated,  Ch.  193,  a.  22. 


Vet.  jr.  289.  deny  the  pit.  can  have  a  decree,  because  his  bill,  if  true,  does 
962^T— 2    not  contam  BUffici«u  equity  to  entitle  him  to  it ;  but  the  de- 

Vescy  jr.  27,  460.-6  Mod.  182. 
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murrer  confesses  every  thing  well  pleaded  ;  and  a  demurrer  Ch.  226. 
is  clearly  proper  when  taking  the  pit's,  charges  or  facts  in  his    Art .  5. 
bill  to  be  true,  it  must  be  dismissed,  as  having  no  sufficient  >^vx/ 
foundation  in  equity  whereon  to  decree  in  his  favour.    And  if 
the  pit's,  bill  contain  joint  and  separate  demands,  this  is  good 
cause  of  demurrer ;  but  not  if  the  bill  state  a  feoffment  with- 
out alleging  livery,  because  this  is  intended.  Demurrer  demo- 
ratur,  will  go  no  further.  Co.  L.  71. 

§  2.  The  ground  of  a  demurrer  must  be  a  short  point  fyc.  a  Ves.  jun. 
As  where  the  assignees  of  a  bankrupt  claimed  on  a  bill  a  spe-  263,  2*6, 
cific  performance  of  an  agreement  to  make  leases  &ic.  con-  ^Twitt  £  ,i. 
taining  a  great  combination  of  circumstances.    Defts.  de-  Demurrers 
rourred  generally.    Demurrer  overruled,  though  no  perfect  are 
contract  was  stated  by  the  bill,  but  the  chancellor  thought  it  2  K"cck>" 
not  a  point  on  this  demurrer;  as  that  excluded  all  the  evi-  er'sPl'.  118. 
dence,  on  hearing  which  he  might  decree  for  or  against  the  per- 
formance.   If  1  understand  this  case,  obscurity  itself,  the 
demurrer  to  the  whole  bill  was  deemed  improper,  because  it 
precluded  all  the  evidence  which,  when  seen,  might  have 
thrown  light  upon  a  complicated  case  and  enabled  the  chan- 
cellor to  do  better  equity  than  on  the  demurrer. 

§  3.  But  a  demurrer  to  the  whole  bill  is  correct,  where  it  is  3  Ves.  jr.  343, 
clearly  bad,  and  not  so  complicated.    As  where  the  pit's,  bill  **7»  Byvwrv 
stated  generally,  that  under  some  deeds  in  the  deft's.  custody   yve*  ^ 
the  pit.  had  a  title  to  some  interest  in  some  estates  in  their  pos- 
session, and  prayed  a  discovery  and  delivery  of  the  title-deeds, 
possession  of  the  estates,  and  an  account.    Demurrer  to  the 
whole  bill  allowed.  The  demurrer  alleged  one  cause,  that  was, 
that  the  pit's,  bill  did  not  shew  "any  sufficient  matter  of  equity  to 
entitle  him  to  the  relief  thereby  sought."    Pits,  had  leave  to 
amend,  and  in  fact  to  make  the  bill  more  specific  and  certain ; 
the  demurrer  to  the  whole  bill  seems  to  have  been  allowed, 
because  loose  and  vague  it  was  impossible  for  the  deft,  to 
know  to  what  they  were  to  answer.  Plea  or  answer  overrules  3  p.  \y.  j9 
a  demurrer. 

§  4.  A  demurrer  is  bad  if  to  the  whole  bill,  for  a  cause  |  jonn8  C9m 
stated,  applying  to  but  a  part  of  it ;  as  if  for  want  of  affidavit,  429. 
where  the  part  of  the  bill  seeking  a  discovery  as  to  deeds  did 
not  need  an  affidavit,  though  the  part  of  the  bill  which  sought 
to  perpetuate  testimony  did  need  an  affidavit. 

§  5.  Exceptions  to  a  master's  report  is  as  a  special  demur-  6  Johns.  R. 
rer,  and  the  objector  must  lay  his  finger  on  the  very  errors.  699. 

It  is  not  a  cause  of  demurrer  to  a  bill  for  discovery  of  assets,  2  Craucb, 
that  the  pit.  has  a  right  of  action.    The  discovery  of  assets,  ^ 
like  a  discovery  of  deeds  and  writings,  may  be  a  matter  dis- 
tinct from  this  right  of  action. 
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Ch.  226.      §  6.  Demurrer  overruled.    Deft,  pleaded  a  statute  of  limi- 
ArU  5.    tations.    As  where  the  bankrupt  lost  money  at  play  to  the 
deft. ;  his  right  vested  and  passed  to  his  assignees,  who  sued 

6i7eBJr' d14'  al  law  0n  tbe  9  Anne'  within  three  months-  Tneirbi11  prayed 
v.  s'audt"  °n  a  discovery,  and  the  production  of  tbe  defl's.  books  and  writ- 
ings relating  to  matters  in  the  bill,  and  an  injunction  from  ob- 
taining a  judgment  at  law,  as  in  case  of  a  nonsuit,  until  an- 
swer,— and  other  general  relief.    Defts.  demurred  generally. 
The  real  objection  was,  that  this  right  was  not  transmissible ; 
and  demurrer  was  correct,  because  the  bill  prayed  for  relief; 
but  beld  the  right  transmissible.    Demurrer  overruled.  Held 
also,  the  prayer  was  for  general  relief  merely,  not  for  the 
payment  of  the  money  ;  that  the  specific  relief  sought  was  tbe 
injunction,  a  mere  consequence  of  the  prayer  for  discovery. 
Then  the  defts.  pleaded  the  limitation  in  said  statute  three 
months  &c.    Plea  bad,  as  it  coupled  the  commencement  of 
the  action  and  time  of  filing  the  bill.    Deft,  to  pay  all  costs. 
See  3  Atk.  439. 

H^ini1";571'     §  7-  Plea  and  answer  both.    Bill  for  an  annuity  and  account 
Crawford,     for  arrears,  against  two  administrators  with  the  will  annexed. 
641, 679.      One  pleaded  the  act  of  limitations  as  to  all  accrued  beyond  six 
years,  and  by  answer  set  up  an  agreement  to  relinquish  the 
annuity.   Plea  overruled  without  prejudice  to  insisting  on  tbe 
same  matter  in  tbe  answer.    Deft,  waived  his  plea. 

§  8.  Demurrer  allowed  to  a  bill  praying  the  deft,  might 
state  particulars  of  his  pedigree  as  heir,  and  of  the  births, 
baptisms,  marriages,  deaths,  or  burials.    This  prayer  was  in 
Cooper's  PI        P^'5,  amended  bill.    The  chancellor  observed,  this  was  a 
181, 182.      fishing  bill  to  know  how  a  man  makes  out  his  title  as  heir. 

Such  fishing  bills  are  become  common  in  England. 
39E43C^lAbr'     §9.  It  is  cause  of  demurrer,  if  things  of  a  distinct  nature 
Bunb.W—   are  joined  in  one  bill  against  different  defts.  which  require 

1  Vcrn.  416.  several  answers  and  examinations.  Hard.  33?  ;  1  Vem.  416. 

Monnins  -   Not  if  corabination  is  charged.    A  bill  may  be  demurred  to, 

2  Atk.  387,    which  seek  a  discovery  that  may  cause  a  forfeiture  of  goods. 


392.-2  Ves.  As  where  goods  wer*  devised  to  the  deft,  as  long  as  she 
er*  F|C295.  ma,ned  a  widow,  and  the  bill  prayed  that  she  might  discover 
if  she  were  married  ;  she  demurred  to  it,  as  the  discovery 
sought  might  make  her  forfeit  the  goods.  Demurrer  allowed, 
which  assigned  the  cause.  2  Ch.  R.  68.  So  if  forfeiture  is 
not  waived.  1  Vesey,  56,  245  ;  but  2  Ves.  450 ;  3  Atk.  260. 

§10.  It  is  cause  of  demurrer  to  a  bill  by  a  husband,  that 
it  seeks  a  discovery  of  hard  usage  of  his  wife.  1  Vera.  204. 
Not  proper  to  demur  to  a  bill  for  scandal,  it  ought  to  be  ex- 
punged on  reference.  1  Vern.  107. 

§  11.  A  deft,  may  plead  to  one  part  of  a  bill  and  demur  to 
another,  and  answer  to  a  third,  but  it  is  inconsistent  to  plead 
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and  demur  to  one  and  the  same  part  of  the  bill.   1  Eq.  Ca.  Ch.  226. 
Abr.  42,  ca.  5.    If  the  bill  itself  shew  the  pit.  has  no  right,  it    Art.  5. 
is  cause  of  demurrer.  1  Vern.  39.  Arbitrators  may  demur,  if  v^*v^/ 
made  parties  to  the  bill.  2  Vern.  3S0.    No  demurrer  to  a 
subpoena  in  the  nature  of  a  scire  facias.  1  Ch.  Ca.  50 ;  Coop- 
er's PI.  112. 

§  12.  Deft,  may  demur  because  there  is  a  remedy  at  law. 
As  if  the  bill  be  for  the  conveyance  of  a  mere  legal  estate.  1 
Brown.  Ch.  R.  313.  As  to  a  bill  toffee  quieted  in  the  pos- 
session of  a  fishery, — that  ought  jfirst  to  be  tried  at  law.  2  Atk. 
483.  As  a  bill  for  monies  due  for  attorney's  business.  3  Atk. 
740.  As  where  the  pit.  ought  first  to  establish  his  right  at 
law,  in  a  case  that  may  be  a  monopoly  long  and  expensive.  2 
Atk.  391.  But  if  there  has  been  possession  of  a  fishery  a 
long  time,  one  claiming  the  sole  right  may  bring  a  bill  to  be 
quieted  in  the  possession,  though  he  has  not  established  his 
right  at  law ;  and  no  cause  of  demurrer  that  defts.  have  dis- 
tinct rights,  for  on  an  issue  to  try  the  general  right  they  may 
take  advantage  of  them.  1  Atk.  282.  Deft,  may  demur  to  a 
bill,  if  by  it,  it  appears  he  had  uninterrupted  possession  thirty-  « 
four  years  and  no  incapacity  pretended.  Bunb.  54.  A  de- 
murrer must  state  the  cause  of  demurrer,  whether  to  the  whole 
bill  or  to  a  part  of  it.  Cooper's  PI.  112  ;  8  Vesey,  408  ;  2 
Vesey,  241.  . 

§  13.  General  rules  as  to  demurrers.  Deft,  cannot  demur 
if  in  contempt ;  nor  demur  and  plead,  uor  demur  and  answer, 
to  the  same  part  of  a  bill ;  for  the  plea  or  answer  overrules  the 
demurrer ;  3  P.  W.  79  ;  and  it  is  inconsistent,  s.  11.  If  a 
demurrer  be  overruled  the  deft,  may  insist  on  the  same  thing 
in  his  answer.  2  Atk.  282.  Length  of  time  is  not  proper  mat- 
ter for  a  demurrer,  but  for  a  plea.  2  Vesey,  100 ;  but  see 
Bunb.  54,  above.  If  the  deft,  answer  to  a  part  of  the  discov- 
ery, he  cannot  demur  to  the  other  part ;  but  he  may  answer  to 
the  discovery  and  demur  to  the  relief.  2  Atk.  157.  But  there 
cannot  be  a  demurrer  to  a  discovery  without  one  to  the  relief, 
for  that  would  be  not  to  demur  to  the  thing  required,  but  to 
the  means  of  obtaining  it.  2  Brown,  Ch.  R.  121.  If  a  bill 
proper  for  a  discovery  only,  al.«o  prays  relief,  it  may  be  gener- 
ally demurred  to.  Id.  281.  A  demurrer  bad  in  part  is  void 
for  the  whole.  As  if  a  trustee  in  a  usurious  bond  be  a  deft,  to 
a  bill  for  a  discovery,  and  to  perpetuate  testimony,  and  demur 
to  both,  it  is  bad  ;  secus  if  only  to  the  discovery.  1  Atk.  450. 
A  demurrer  for  want  of  jurisdiction  is  bad  ;  this  should  be 
pleaded.  Id.  543.  A  demurrer  cannot  stand  for  an  answer. 
3  Atk.  530.  Nor  can  any  benefit  of  exception  be  saved  on  a 
demurrer.  2  Vesey,  109.  The  particulars  demurred  or  plead- 
ed to  must  be  well  distinguished.  2  Vesey,  450  ;  but  2  Vesey 
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Ch.  226.  jun.  83.  After  time  to  plead, — may  answer  and  demur,  but 
Art.  5.  not  to  demur  only.  3  Atk.  726.  Demurrers  ought  to  shew 
the  causes  for  which  demurred  ; — good  general  rule,  but  has 
its  exceptions.  A  deft,  cannot  demur  ore  tenus,  unless  he  has 
a  demurrer  on  record.  Cooper's  PI.  1 12.  If  several  defts. 
join  in  a  demurrer  it  may  good  as  to  one,  and  not  as  to  another. 
Cooper's  PI.  113.  And  a  demurrer  to  the  whole  bill,  and 
several  causes  assigned  and  one  good  will  do, — Id. — though 
the  rest  be  bad. 

14.  Deft,  may  demur,  if  the  bill  seek  a  discovery  of  a 
title  against  a  devisee,  where  the  pit.  shews  no  title  in  himself. 
Ch.  Ca.  36. 

§  15.  Deft,  may  demur,  if  the  pit.  bring  an  original  bill 
where  it  ought  to  be  a  bill  of  review.  Bunb.  56.  Demurrers 
to  relief  may  be  to  the  jurisdiction,  the  person,  or  to  the  sub- 
stance or  form  of  the  bill.  Cooper,  118. 

16.  Demurrer  may  be  to  a  bill,  because  below  the  dig- 
nity of  the  court,  as  for  a  trifling  sum,  and  no  fraud  and  no 
complicated  matter  in  the  case.  Bunb.  17.  And  if  the  deft,  do 
•  not  demur  for  such  cause,  he  may  take  advantage  at  the  hear- 
ing. 2  Atk.  253.  The  same  as  to  the  want  of  parties.  3  Atk. 
809,  815  ;  Cooper's  PI.  165,  166,  193;  common  sum  £10. 

$17.  Deft,  cannot  demur  to  a  bill  that  seeks  a  discovery 
of  a  mere  incapacity  to  hold  estates,  as  alienage,  as  in  such 
case  there  is  no  forfeiture.  Parker,  144.  Nor  can  he  demur 
to  a  bill  brought  for  the  discovery  of  a  conspiracy  in  setting  up 
a  bastard  child,  as  this  is  no  ground  for  a  criminal  prosecu- 
tion. 2  Ves.  450  ;  and  see  s*  9,  above. 

§  18.  The  deft,  may  demur  to  the  amended  bill,  that  is,  to 
the  amended  part,  though  his  demurrer  to  the  original  bill  has 
been  overruled.  2  Brown,  Ch.  R.  66.  So,  though  he  an- 
swered to  the  original  bill.  Bunb.  120.  And  generally,  if  the 
deft,  do  not  plead  or  demur,  he  must  answer  fully.  Cooper's 
PI.  188.  Except  he  may  disclaim  :  2.  Is  not  to  criminate  him- 
self: 3.  Not  held  to  answer  fully,  if  a  purchaser  for  a  valua- 
ble consideration  without  notice ;  and  to  a  bill  for  discovery  the 
deft,  ought  to  object  in  limine.  Cooper's  PI.  187,  189. 

$19.  May  demur  if  the  pit.  in  his  bill  state  he  is  informed 
of  a  fact  where  he  ought  expressly  to  assert  it.  1  Vesey,  56. 
So  if  the  bill  be  on  a  contract  which  does  not  bind  the  deft., 
as  if  he  be  assignee  of  lessee  and  it  does  not  run  with  the 
land.  Id. 

^  20.  The  deft,  may  demur  to  the  pit's,  bill,  if  it  be  for 
relief  in  a  matter  not  proper  for  the  court  to  consider.  Ch.  Ca. 
77.  As  if  he  pray  an  injunction  to  a  mandamus  from  the 
King's  Bench,  or  to  an  indictment,  information,  or  prohibition. 
2  Ves.  396. 
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^  21.  Deft,  may  demur  to  a  bill,  if  it  be  to  discover  if  there  Ch.  226. 
be  such  a  person,  or  where  he  is  only  to  make  him  a  party.    Art.  5. 
2  Atk.  394.  v-^-w 

^  22.  Where  the  deft,  must  not  demur  but  answer.  As  if  3  P-  w.  31 1, 
an  officer  of  a  company  be  made  deft,  to  a  bill  against  it  for  JJ^J 
a  discovery,  though  he  is  not  interested,  and  his  answer  can- 
not be  read  against  it,  and  he  is  examinable  as  a  witness,  and 
the  ph.  can  have  no  decree  against  him,  yet  as  his  answer  may 
tend  to  a  discovery,  as  he  may  be  prosecuted  for  perjury  and 
the  company  cannot,  and  as  his  answer  may  direct  the  ph.  to 
draw  interrogatories,  be  shall  not  demur,  but  shall  answer.  1 
Brown  Ch.  R.  469. 

$  23.  Deft,  may  demur  if  the  pit.  take  administration  pro- 
perly in  a  foreign  country,  but  docs  not  take  it  in  this.  3  P. 
W.  369. 

§  24.  So  the  deft*  may  demur  to  the  pit's,  bill,  if  he  do  not  in 
it  entitle  himself  to  the  thing  he  demands,  as  if  the  husband  sue 
alone  for  a  thing  he  has  no  title  lo  without  joining  bis  wife. 
Ca.  Ch.  41  ;  Cooper's  PI.  166,  174.  What  is  an  interest  in 
the  subject  to  entitle  the  pit.  to  sue  in  equity,  is  a  question 
that  may  arise  in  a  multitude  of  cases,  and  in  each  the  decis- 
ion must  usually  depend  on  its  circumstances. 

§  25.  But  deft,  cannot  demur  to  the  pit's,  bill  to  discover 
what  goods  the  deft,  bought  of  the  pit's,  agetit,  and  what  re- 
mains unpaid  and  for  payment.  2  Atk.  394. 

§  26.  A  deft,  may  put  in  separate  demurrer  to  distinct 
parts  of  the  bill,  for  separate  and  distinct  causes  ;  and  one  de- 
murrer may  be  allowed  and  another  overruled.  Cooper's  PI. 
113;  cites  Redesdale  Tr.  Ch.  PI.  173.  [See  many  cases 
and  principles  of  demurrer.  Cooper's  PI.  110  to  223. J 

§  27.  If  a  demurrer  be  to  a  part  of  a  bill,  as  it  may  be,  and  fiJPJJ^Jj 
is  allowed,  the  pit.  may  amend  his  bill ;  if  to  the  whole,  and  cases  cited, 
allowed  regularly,  the  bill  is  out  of  court,  but  may  be  amended 
by  leave  of  court;  and  without  leave  he  may  amend  before 
the  demurrer  is  allowed,  paying  costs  of  demurrer,  £5.  A 
demurrer  allowed  on  matter  of  form,  is  not  a  bar  to  a  new 
•v  bill ;  secus,  if  decided  on  the  merits  of  the  question  between 
the  parties.  Several  demurrers  to  defects  in  form,  Cooper's 
PI.  180,  187. 

§  28.  The  deft,  may  demur  to  the  relief  prayed  for,  or  to  3  Vesey  jr. 
tbe  discovery  ouly,  or  to  both  :  and  if  good  as  to  the  relief,  it  Jf*».4<J2» 
will  be  so  as  to  the  discovery.    Hence  u  tlie  pit.  be  entitled  Ashley  ;  614, 
to  discovery  only,  but  also  prays  relief,  a  general  demurrer  to  — 8Ve». 
the  whole  bill  will  be  good.    Though  wlien  the  relief  prayed  ViJaolI— g 
is  improper,  the  deft,  may  defend  by  a  general  demurrer,  yet  Atk.  157.— 2 
he  may  demur  to  the  relief,  if  he  chooses,  and  answer  to  the  J^C1''R- 
discovery  ;  that  is,  give  the  discovery  required.    But  if  the 
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Ch.  226.  bill  pray  both,  deft,  cannot  demur  to  the  discovery,  and  au- 
Art,  5.  swer  to  the  relief;  for  the  relief  is  the  matter  required,  and 
v-^v^^  the  discovery  is  only  the  means  whereby  to  obtain  it,  and  (ho 
demurrer  must  be  to  the  thing  required,  the  main  object ;  for 
when  the  demurrer  is  not  merely  to  matter  of  form,  it  makes 
a  question  on  the  merits,  and  the  decision  thereon  is  conclu- 
sive, and  ought  therefore  to  involve  the  main  object  and  the 
very  merits  of  the  suit. 

^  29.  Demurrer  to  the  jurisdiction.    Wherever  it  appears 
on  the  face  of  the  pit's,  bill  that  it  is  filed  in  a  court  which  has 
not  the  proper  jurisdiction  of  the  subject,  the  deft,  may  demur 
to  the  bill  generally,  or  alleging  no  particular  cause,  or  spe- 
cially, that  is,  pointing  out  the  special  imperfection.  The  sub- 
ject of  the  suit  may  not  be  cognizable  in  any  municipal  court 
of  justice,  but  cognizable  only  by  the  executive  government. 
Or  it  may  be  the  proper  subject  of  political  treaty  ; — or  it 
may  be  a  proper  subject  to  be  considered  by  some  other 
court.  But  where  another  court  in  the  country  has  the  juris- 
diction of  the  cause,  there  may  be  a  plea  shewing  what  court. 
Confiscation  by  a  foreign  power  is  a  subject  of  political,  not 
municipal  consideration.    But  it  is  a  settled  principle,  that 
neither  courts  of  law,  nor  courts  of  equity,  acknowledge  any 
foreign  jurisdiction  or  sovereignty,  but  such  as  are  acknow- 
ledged or  recognized  by  the  government  of  the  country, — gen- 
erally executive.  1 1  Vesey,  283.    While  the  United  States 
were  Colonies,  their  boundaries  were  settled  by  the  king  in 
council  on  the  principles  of  feudal  sovereignty.  1  Vesey,  404, 
447.    But  sometimes  the  property  in  dispute  may  be  out  of 
the  court's  jurisdiction,  as  in  the  West  Indies,  but  the  deft,  is 
Cooper's  PI.  found  within  it,  as  in  England,  in  a  suit  in  chancery  there  ;  then 
242'  292! 2*^1       court  acts  in  personam,  and  he  cannot  plead  to  the  juris- 
diction. 2  Vern.  494  ;  Cowp.  161  to  182,  Mostyn  v.  Fabri- 
gas ;  5  Vesey  750,  792.    But  if  the  person  in  question  be  a 
stranger,  not  domiciled  in  England,  dies  there,  having  person- 
al estate  there,  the  English  courts  distribute  it  by  the  laws  of 
his  own  country,  and  so  our  courts  act  on  the  same  principle. 
The  most  common  demurrer  to  the  equity  jurisdiction,  is  be- 
cause there  is  a  remedy  at  law,  as  above  stated.    In  many 
cases  this  jurisdiction  exists  as  to  mere  bills  of  discoveries ; — 
exists  in  all  cases  of  fraud  concurrently  with  courts  of  law, 
except  in  a  case  of  fraud  in  obtaining  a  will  of  real  estate. 
2  Atk.  424.  And  an  accident,  to  give  jurisdiction  in  equity, 
must  be  material,  and  proved  by  affidavit  annexed  to  the  bill. 
2  P.  W.  541.   As  of  a  deed  lost  &c. 
Weymouth  r.     §  30.  Demurrer  lies  not  to  the  equity  jurisdiction  in  law 
Boy**        cases,  where  the  remedy  at  law  is  not  plain,  but  doubtful,  and 
not  complete.  1  Vesey  jun.  416, 426.    So  where  the  remedy 
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at  law  is  difficult,  equity  will  hold  jurisdiction  ;  and  it  is  im-  Ch.  226. 
material  in  what  manner  the  remedy  at  law  is  incomplete.  Art,  5. 
Where  a  bond  is  lost,  the  remedy  at  law  is  yet  incomplete,  \^*r\J 
though  a  profert  is  not  now  required,  because  the  law  courts 
cannot  provide  indemnity,  as  equity  can,  against  the  future 
finding  it.  9  Vesey,  464,  467 ;  1  Vesey,  341  ;  3  P.  W.  390. 
As  to  accidents  by  fire,  paying  rent  fee.  for  premises  burnt,  see 
2  Selwyn's  N.  P.  394,  and  Fowler  &  al.  v.  Bolt  &  al.  Equity 
restores  to  their  owners  certain  things,  as  pictures  &£.,  that 
cannot  be  compensated  in  damages,  and  bills  therefor  cannot 
be  demurred  to ;  3  P.  W.  390;  1  Vera.  273;  3  Vesey  jun.  Fella  c.  Read. 
70,  73;  6  Vesey,  773  ;  13  Vesey  95  ;  even  though  detinue 
Kes.  Same  principle  as  to  deeds  Sic.,  and  as  to  specific  per- 
formances. See  Ch.  1 1  &cc.  In  equity  the  great  object  is  to 
make  the  party  do  what  in  honesty  and  conscience  he  ought 
to  do.  In  matters  of  account,  partition,  and  dower  are  reme- 
dies at  law,  but  often  incomplete ;  hence  in  these  equity  has 
jurisdiction.  Cooper,  134,  135  :  2.  Equity  has  jurisdiction  in 
cases  of  wilful  misrepresentations  in  matters  of  interest,  though 
incomplete  remedies  at  law  exist,  and  to  bills  in  such  cases 
the  deft,  cannot  demur.  The  general  rule  is  to  bold  the  party 
to  make  good  his  false  representation  knowingly  made.  137  ; 
and  see  1  Ves.  96;  6Ves.  182;  and  Ch.  112  ;  especially  art. 
2,  s.  9 ;  3  D.  &  E.  51  ;  2  East,  92  ;  and  Ch.  62,  a.  2,  s.  1, 19  ; 
6  Vesey,  186  ;  Br.  Ch.  Ca.  420;  2  Vera.  370  ;  1  D.  &  E. 
762,  775.  If  any  contract  be  obtained  unfairly,  a  court  of 
law  can  treat  it  as  void,  but  cannot,  as  equity  can,  make  it 
be  what  it  should  have  been,  and  give  it  just  effect.  See  Lord 
Redesdale,  Cooper ;  head  of  Frauds,  Ch.  32  Sic. ;  1  Burr.  Newman  w. 
396  ;  1  Vera.  443,  446  ;  2  Vera.  206  ;  2  Vesey  jun.  485.  Ad  ^^An- 
Because  equity  can,  and  the  law  cannot,  fish  from  the  parlies  denom 
the  true  intent  and  agreement ;  2  Vesey,  483,  486 ; — and 
equity  can,  and  the  law  cannot,  order  the  contract,  got  by  fraud, 
delivered  up.  Id. ;  and  Anstr.  454 ;  2  Vesey,  85 ;  7  Vesey, 
413.  So  in  cases  of  mistakes.  Cooper,  140.  In  all  these 
cases  it  important  to  observe,  that  equity  places  "  as  much 
reliance  on  the  conscience  of  the  deft.,  as  on  the  testimony  of 
a  single  witness,"  other  things  being  equal.  Cooper,  145. 
This  is  a  defect  in  equity  proceedings  the  pit.  ought  to  be 
aware  of,  when  he  brings  a  bill,  that  may  lead  to  the  deft's. 
plea  or  answer  on  oath. 

§31.  Equity  preserves  property  pending  lawsuits,  and  no 
demurrer  lies  to  a  bill  therefor.  Often  pending  suits  at  law, 
the  property  in  question  is  in  danger  of  being  lost  or  injured, 
but  for  the  aid  of  equity.  The  principle  on  which  equity  in- 
terposes is  uniform,  though  applicable  to  numerous  cases; 
and  the  property  is  preserved  from  loss  or  injury,  according 
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Ch.  226.  according  to  the  nature  of  the  case.  Perishable  property  is 
Art,  5.  ordered  to  be  sold  ;  and  the  disposal,  use,  or  transfer  of  pro- 
perty is  forbidden,  as  the  case  may  be.  1  Atk.  286 ;  6  Ves. 
72  ;  2  Br.  Ch.  U.  122,  322.  The  party  asking  for  the  pre- 
servation must  ever  have  an  interest  in  the  thing  to  be  pre- 
served ;  Cooper,  147  ;  and  there  roust  be  an  inability  to 
preserve  it  in  the  court  in  which  litigated,  to  enable  equity 
to  interpose.  1  Vesey,  324. 

§  32.  Equity  aids  in  suits  at  law  in  removing  obstacles  to 
a  fair  trial;  and  in  giving  effect  to  judgments; — and  bills  to 
these  purposes  cannot  be  demurred  to,  when  reasonable  and 
according  to  practice.  In  these  respects  chancery  merely 
aids  other  courts.  In  proceedings  at  law,  a  mere  legal  advan- 
tage, not  important,  is  often  an  impediment  to  a  fair  trial  on 
the  merits.  This  advantage  equity  will  restrain,  remove,  or 
control,  in  order  to  a  fair  trial  on  the  merits,  where  the  law 
cannot.  Cases,  10  Vesey,  260,  270,  544;  lD.kE.  763* 
Willoughby  v.  Willoughby,  stated  Ch.  112,  a.  2,  s.  9 ;  see 
Goodtitle  v.  Morgan,  1  D.  &.  E.  758,  762,  and  cases  therein 
cited ;  see  Doe  v.  Pegge.  Equity  cannot  interpose  unless 
such  obstacle  be  real  and  material ;  nor  if  it  appears  in  the 
bill  or  plea,  the  deft,  is  a  purchaser,  or  mortgagee,  for  valua- 
ble consideration,  and  without  notice ;  and  if  either  appears 
in  tlie  bill,  the  deft,  may  demur  to  it,  for  reasons  already 
stated.  As  to  equity's  aid  to  give  effect  to  judgments  at  law,  it 
may  be  useful  in  several  cases.  As  a  bill  in  equity  to  oblige 
the  judgment  debtor  to  discover  property  to  satisfy  the  execu- 
tion issued  on  the  judgment,  or  to  set  aside  a  deed  fraudu- 
lently got  to  defeat  it ;  as  1  Eq.  Ca.  Abr.  77.  The  ph.  in 
his  bill  must  state  his  judgment,  and  describe  the  property 
aimed  at  as  well  as  he  can,  and  aver  he  has  taken  out  execu- 
tion. 1  Eq.  Ca.  Abr.  77.  But  a  judgment  creditor,  to  be 
entitled  to  relief  as  to  a  fraudulent  deed,  must  shew  be  was 
a  creditor  when  it  was  made.  1  Eq.  Ca.  Abr.  149.  And  he 
is  not  a  creditor,  though  the  cause  of  action  in  malefcio  arise, 
and  is  even  sued,  before  the  deed  is  made,  if  his  judgment  be 
after.  Id.  A  wife  gets  a  decree  for  alimony,  and  her  husband 
threatens  he  will  leave  the  kingdom,  chancery  will  grant  a  ne 
exeat  regno,  till  he  gives  security.  1  Ch.  Ca.  115.  So  it  will 
sometimes  order  monies  applied.  Armistead  v.  Philpot,  Doug. 
231 ;  Angel  v.  Draper,  1  Eq.  Ca.  Abr.  77. 

§  33.  Hie  pit's,  disability  the  ground  of  demurrer.  If  the 
disability  be  apparent  in  the  bill,  the  deft,  may  demur  to  it;  as 
if  a  minor  or  married  woman  sue  alone,  or  if  a  bankrupt 
sue.  Such  a  demurrer  extends  to  the  whole  bill  of  course  ; 
but  euch  disability  is  proper  for  a  plea  if  it  does  not  appear  in 
the  hill,  as  then  the  deft,  must  state  it.    So  if  it  appears  in 
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tbe  bill  that  the  plu  has  raisdescribed  himself,  the  deft,  may  Ch.  226. 
demur  to  it ;  as  if  pits,  sue  as  a  corporation,  when  it  appears    Art.  5. 
in  ihe  bill  they  are  not  incorporated*    But  generally  such  v^v^ 
misdescription  must  be  the  subject  of  a  plea.  9  Vesey,  77. 
And  where  the  members  of  a  society  are  numerous,  and  not 
incorporated,  a  part  of  them  may  sue,  and  it  is  no  cause  of  de- 
murrer. Prec.  Ch.  592.  And  where  many  are  concerned  in 
a  common  right,  as  a  fishery  or  custom  of  a  mill,  all  may  be 
made  defts.  Cooper's  PI.  183,  193. 

^34.  The  pit's,  sufficient  title.  Another  general  principle, — 
tbe  deft,  may  demur  to  the  pit's,  bill,  if  he  do  not  state  in  it  a 
sufficient  title  or  equity,  to  enable  him  to  support  it.  This  is 
clear,  and  in  the  numerous  cases  of  bills,  tbe  question  usually 
is,  what  is  a  sufficient  title ;  as  to  which  only  a  few  general 
rules  can  here  be  noticed  :  1 .  The  pit.  must  state  a  complete 
title,  or  real  interest  as  to  land  by  legal  writings,  not  parol 
agreement.  2  Br.  Ch.  Ca.  568,  610 ;  13  Vesey,  240,  552. 
And  if  he  state  a  mere  nudum  pactum  as  his  title,  the  deft, 
may  demur.  2  Br.  Ch.  Ca.  610.  So  if  be  states  an  informal 
title  ; — so  administration  taken  abroad,  or  a  will  not  proved. 
1  P.  W.  766.  But  the  pit's,  title  may  be  good,  though  liti- 
gated, or  may  be  litigated,  if  complete,  as  a  will  proved, 
though  disputed;  3  D.  &t  E.  125,  133,  Allen  v.  Dundnss;  as 
the  probate  is  valid  till  repealed.  1  Vern.  106  ;  3  P.  W.  370. 
2.  Where  the  bill  is  merely  to  preserve  property,  pendente 
litey  a  doubtful  title  is  sufficient.  3  Atk.  2S6 ;  2  Br.  Ch.  R. 
121.  3.  But  if  the  pit.  show  no  title  at  all,  deft,  may  demur 
to  his  bill,  though  only  to  secure  the  fund.  2  Br.  Ch.  R.  322. 
4.  A  future  title  that  may  or  may  not  accrue,  is  not  sufficient. 
1  Eq.  Ca.  Abr.  5.  So  if  the  pit's,  claim  be  illegal,  or  , 
founded  in  turpitude,  deft,  may  demur  to  his  bill.  1  Vern.  5 ; 
Cooper's  PI.  171,  172,  177.  See  Ch.  49,  s.  11,  s.  12,  fees 
demanded  on  contracts  made  against  public  polity.  Also  8  D. 
&t  E.  89.  Marriage  brokage  bonds  give  no  title.  But  see  Ch. 
15,  a.  3,  Bunn  v.  Guy.  So  if  the  pit.  have  title  to  the  thing, 
the  deft,  may  demur  to  his  bill  if  it  appears  in  it  the  deft,  is 
not  the  person  to  be  called  on,  but  some  other.  Cooper's  PI.  A't««on  »• 
174,  175,  193,  194.  Or  the  deft,  is  not  answerable  to  the  pit.  &>r 
Id. ;  2  Vesey  jun.  95,  98 ;  9  Vesey,  77  ;  3  Br.  Ch.  R.  264  ; 
1  Vesey  jun.  427,  431,  Isaac  v.  Humpage.  No  action  will 
lie  at  law.  Cooper,  1 93. 

^  35.  Deft's.  want  of  interest.  It  is  a  general  rule  he  may 
demur  to  the  pit's,  bill,  if  in  it  the  deft,  does  not  appear  to  have  wa^T 
any  interest  or  concern ;  for  if  the  pit's,  bill  show  no  interest 
in  the  deft.,  there  can  be  no  decree  against  him,  as  if  a  mere 
witness  &c.  Cooper's  PI.  176,  177,  195,  &c. ;  5  Vesey,  177; 
3  P.  W.  310.    As  a  bankrupt  has  no  interest,  he  is  no 
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Ch.  226.  party.    So  arbitrators.  2  Vern.  380.   Except  a  charge  of 
ArL  6.    corruption ;  and  if  proved,  may  be  a  decree  for  costs  against 

v^-v-^  them.  2  Atk.  396  ;  2  Vcsey  jun.  451,  454.  So  an  attorney 
joining  in  a  fraudulent  act  to  the  pit's,  injury.  1  Schoalcs  k 
Lefroy,  227.  It  is  a  general  rule,  one,  to  be  a  deft.,  must 
be  liable  to  the  pit's,  demands.  1  Vern.  180 ;  5  Co.  16,  19 ; 
1  Vesey,  56.  As  in  covenants  touching  lands,  it  must  appear 
the  deft,  is  bound  by  them,  and  answerable  to  the  pit.  If  the 
deft,  have  no  interest,  he  may  demur  or  plead  ;  Cooper's  PI. 
250,  294 ;  or  disclaim.  294. 

§  36.  Demurrers  to  informations  are  nearly  on  the  same 
principles  as  demurrers  to  bills,  with  an  exception,  that  the 
case  is  not  of  a  nature  to  require  the  attorney  general's  name 
to  be  used  ;  and  except  special  matters  as  to  public  charities. 
See  sundry  cases,  Cooper's  PI.  219  to  221 ;  pleas  to,  307, 308. 
Art.  6.  Plea  in  bar. 

Mitfonl's         §  1.  When  the  deft,  cannot  rely  on  his  plea  in  abatement, 

Pleading*,  16.  0r  0n  his  demurrer  to  the  pit's,  bill,  or  when  either  is  over- 
ruled, he  also  has  recourse  to  his  plea  in  bar;  the  principles  of 
which  are  stated,  Ch.  193,  a.  22,  synopsis  of  pleadings,  also 
generally  what  may  be  pleaded  in  bar  in  equity ; — and  is  usually 
on  oath.  It  is  governed  nearly  by  the  same  principles  a  plea 
in  bar  at  law  is,  to  illustrate  which  here  will  be  added  a  few 
cases  and  authorities.  It  is  material  to  know  what  matter  the 
deft,  ought  to  use  by  way  of  demurrer,  of  pica,  or  of  answer, 
each  has  its  peculiar  office  in  pleadings  in  equity.  This  plea 
admits  the  pit's,  right  but  for  the  collateral  matter  in  bar.  . 

^  2.  General  rules.  A  plea  in  bar  is  bad,  which  denies 
but  a  part  of  the  material  facts  in  the  bill.  A  mere  denial  of 
facts  is  proper  for  an  answer,  and  not  for  a  plea.  3  Crancb, 
220 ;  and  see  Milligan  v.  Milledge.  A  judgment  at  law 
against  an  executor  is  not  a  good  plea  in  bar  to  a  bill  to  dis- 
cover assets.  2  Cranch,  408,  and  see  Telfair  v.  Stead.  So 
want  of  proper  parties  in  a  bill  is  not  a  good  plea  in  bar  to  it, 
if  it  state  they  are  out  of  the  court's  jurisdiction.  3  Cranch,  220. 
How  an  account  stated  is  a  bar  to  a  bill,  Ch.  38,  a.  13.  And 
every  plea  in  bar  must  tender  issuable  matter.  1  Ves.  jun.  393. 
And  no  evidence  is  admitted  in  equity  more  than  at  law,  but 
such  as  applies  to  the  facts  put  in  issue  and  stated  in  the  bill 
or  plea.  6  Johns.  R.  543.  If  an  insolvent  omit  to  plead  at 
law.  the  effect ;  see  Riely  r.  Lamar  &t  al.  If  a  plea  in  bar 
be  allowed  or  not,  it  is  peremptory  ;  1  Vern.  73  ;-— or  it  may 
be  ordered  to  stand  for  an  answer  saving  just  exceptions,  then 
the  pit.  replies,  a  deft,  proves  the  fact  of  the  plea.  Prac.  Reg. 
in  Ch.  283.  Deft,  pleads  and  dies  before  plea  argued,  his 
representative  must  plead  de  novo.  Plea  in  bar  is  on  oath ;  2 
Ca.  Ch.  208 ;  except  the  matter  of  it  be  of  record.  Id.  237. 
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Object  of  the  plea  is  to  reduce  the  inquiry  to  a  single  point,  Ch.  226. 
and  to  avoid  an  inquiry  at  large.  Cooper's  PI.  223,  250  to  289.    Art.  6. 

$  3.  Form  of  a  plea  in  bar.  As  at  law  it  must  be  plain  and  s^y^J 
to  a  single  point.  It  does  not  do  if  it  contain  two  or  more 
different  and  distinct  points.  In  such  case  an  answer  is  more 
proper ;  hence,  if  such  a  plea  be  pleaded  it  will  be  ordered  to 
stand  for  an  answer,  with  liberty  to  except.  1  Brown  Ch.  R. 
417,  418.  But  as  at  law,  several  facts  may  not  make  a  plea 
multifarious,  as  if  it  be  a  plea  of  a  conveyance,  and  of  fine  and 
non-claim.  This  is  a  good  plea  to  a  bill  impeaching  the  con- 
veyance, as  not  being  for  valuable  consideration.  2  Brown 
Ch.  Ca.  274.  A  buys  for  valuable  consideration,  and  the  bill 
charges  particulars  of  notice,  the  deft,  must  deny  all  the  cir- 
cumstances particularly.  2  Brown  Ch.  R.  146.  The  pica 
must  not  put  a  negative  on  the  bill,  for  the  denial  of  the  facts 
stated  in  it  are  proper  for  an  answer.  The  plea  must  confess 
and  avoid,  as  every  special  plea  must.  1  Brown  Ch.  R.  409. 
A  plea  that  brings  no  new  matter  before  the  court  is  bad,  as 
if  the  deft,  plead  an  admiralty  sentence  stated  in  the  bill.  1 
Brown  Ch.  R.  56,  57,  411.  A  plea  that  covers  too  much  is 
bad.  I  Vesey,  202.  A  plea,  like  a  demurrer,  is  prefaced  with 
a  protestation  against  admitting  facts  in  the  bill.  Cooper,  230. 
But  the  only  use  seems  to  be  to  prevent  conclusion  in  another 
suit,  for  the  bill  is  admitted  to  be  true  so  far  as  it  is  not  deni- 
ed by  the  plea,  notwithstanding  the  protestation  in  it,  and  it 
does  not  make  the  plea  the  more  valid  in  the  existing  suit.  2 
Atk.  155.  And  generally,  so  is  the  office  and  effect  of  a  pro- 
testation in  pleading  generally.  And  after  protestation  the  deft, 
must  apply  his  plea,  as  he  means  it,  to  all  or  to  some  desig- 
nated part  of  the  bill,  then  he  states  the  substance  of  his  plea 
and  makes  the  proper  conclusion. 

Plea  is  bad  where  there  should  be  an  answer.    As  if  the 
pit.  make  title  as  heir ;  plea,  the  pit.  is  not  heir,  is  improper. 
Deft,  must  deny  the  title,  by  way  of  answer,  and  as  explicitly 
as  it  is  laid.  2  Brown  Ch.  R.  143.    Plea  for  want  of  parties 
is  in  bar  to  the  whole  bill,  discovery  and  relief;  2  Atk  51 ;  as 
without  proper  parties  neither  can  be  had.    If  any  fraud  be 
alleged  in  the  bill,  it  must  be  denied  by  way  of  answer  and  not  13  Ves.  437 
by  plea.  1  Vern.  185.    A  plea  may  be  bad  in  part,  and  yet 
not  bad  in  the  whole.  1  Atk.  52.  If  the  defence  consist  of  sev-  i  Br.  Ch.  c» 
eral  matters,  it  is  proper  for  an  answer,  not  for  a  plea,  as  the  404  —3 
examination  must  still  be  at  large,  and  not  to  a  single  point.  * Br^c^cn 
Cooper's  PI.  223.    And  a  plea  is  double  and  bad  that  con-  253  — 2Ve«. 
tains  two  distinct  points  :  as  1.  No  contract  in  writing  :  2.  No  i*:*4;. 83* 
acts  in  part  performance.  223,224,230.    But  good  as  an     '*  *' 
answer.  Id. 

$  4.  Plea  in  bar  as  to  plCs.  disability.    As  alien  born,  in 
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Ch.  226.  certain  cases.  2  Atk.  397.  Plea  of  conviction  of  a  capital 
Art,  6.  crime,  same  as  at  law.  Id.  Outlawry  in  another  cause.  But 
V*r*v^/  if  one  deft,  plead  outlawry  in  the  ph.,  it  is  good  only  for  him- 
self. Ca.  Ch.  3.  If  one  sue  in  outer  droit,  this  is  no  plea.  1 
Vera.  84 ;  1  Eq.  Ca.  Abr.  37.  A  plea  to  the  person  roust 
shew  that  the  party  is  disabled,  as  above.  Id.  After  a  plea  in 
disability,  as  outlawry  &c.,  or  to  the  jurisdiction  is  overruled, 
the  deft,  may  plead  in  bar.  Cooper's  PI.  226  ;  but  quare. 

AbErq70a77         $  5'  AcC0Unt  itaUd  Pleaded  in  bar-     Tnis  is  a  S00*1  Plea  > 

 Cooper's    DUt  »f tnere  De  anv  agreement  to  rectify  mistakes,  it  concludes 

Pi  277,280.  not,  though  under  hand  and  seal.'  2  Freem.  183.  A  plea  in 
cl?  7  r*70  —  equity  »s  a  special  answer  to  a  bill,  or  to  some  part  of  it,  shew- 
6  Ves.  87.—  ing  or  relying  on  one  or  more  things  as  a  cause  why  the  suit 
I2*Vf''  ?79,  snou^  De  dismissed,  delayed,  or  barred.  Pleas  in  equity  are 
of  three  kinds  :  1.  To  the  jurisdiction  :  2.  To  the  person  :  3. 
In  bar.  A  plea  of  a  stated  account  must  shew  it  was  in  writ* 
ing  and  what  the  balance  was  ;  2  Atk.  397  ;  and  aver  that  it 
is  just  and  true  to  the  best  of  the  deft's.  knowledge  and  belief. 
3  Atk.  70,  303  ;  Ca.  Ch.  262. 

But  after  account  stated  there  may  be  account  de  novo, 
upon  the  pit's,  shewing  particulars  in  which  the  account  was 
mistaken.  Ca.  Ch.  262.  So  if  settled  by  collusion.  As  be- 
tween mortgagor  and  first  mortgagee,  he  was  compelled  to 
give  a  new  account,  on  the  allegation  of  a  second  mortgagee 
of  collusion  between  them,  and  shewing  the  particulars  mis- 
stated. Ca.  Ch.  299.  And  if  no  particulars  shewn  the  deft, 
shall  answer  to  the  collusion.  Id.  So  opened  if  compound 
interest  was  allowed,  though  a  release  be  given.  3Cb.  R.  18 ; 
Skin.  148.  Dividend  made  between  partners  is  not  an  ac- 
count stated.  1  Atk.  1  ;  as  to  fraud,  5  Ves.  485  ;  13  Ves.  47. 

Though  a  stated  account  must  be  in  writing,  it  need  not  be 
signed  ;  it  is  enough  the  party  to  whom  it  is  sent  keeps  it  a 
length  of  time  without  making  objection.  2  Atk.  251  ;  3  Atk. 
676.  After  an  account  stated  it  cannot  be  opened  but  on  the 
ground  :  1.  Of  mistake  :  2.  Of  fraud  or  collusion.  Hence, 
he  who  will  open  it  must  shew  in  what  particulars  it  is  mis- 
taken. Ca.  Ch.  299;  1  Vera.  180;  Ca.  Ch.  127;  2  Atk. 
112  ;  2  Vera.  276  ;  2  Ves.  239,  527. 

Averment  in  pleas,  how  positive  ;  generally  must  be  of  every 
fact  material  to  render  the  plea  a  bar  as  the  ground  of  an 
issue  ;  but  in  some  few  cases  the  deft,  may  aver  according  to 
the  best  of  his  knowledge  and  belief.  Cooper's  PI.  227. 

^  6.  Plea  in  bar — another  suit  depending  in  the  same  or 
another  court  for  the  same  cause*  The  principle  is  the  same 
in  this  respect  in  equity  as  in  law  ;  the  deft  is  no  more  to  be 
vexed  twice  for  the  same  thing  in  the  one  than  in  the  other. 
But  if  a  plea  be,  that  the  bill  is  brought  for  the  same  matter 
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for  which  the  ph.  brought  another  bill,  it  is  bad  if  the  last  bill  Ch.  226. 
be  in  a  different  right.  2  Atk.  44.    But  to  support  this  plea    Art.  C. 
of  a  former  decree,  so  much  of  the  former  bill  and  answer  V^V^^ 
must  be  stated  as  to  shew  the  same  point  was  in  issue.  Id. 
603.    Nor  can  a  decree  in  a  former  suit  for  the  same  matter 
be  so  pleaded  in  bar  till  it  is  enrolled  ;  Id.  809;  but  may  be  I  ch.  Ca. 
insisted  on  by  way  of  answer.  2  Ves.  577.    And  an  infant  ^^edM- 
plt.  is  bound  by  a  decree.  3  Atk.  626  ;  1  Vern.  310.  Another  diie^p*.  196 
bill  for  the  same  cause  dismissed,  bars.   And  2  Atk.  62  ; 
Cooper,  286,  269  ;  I  P.  W.  352  ;  3  Atk.  606. 

A  former  bill  pending  was  pleaded  in  bar  of  a  second,  but  lEq.Ca.Abr. 
though  both  bills  were  of  the  same  nature  and  effect,  yet  as  yvirily 
the  latter  had  some  new  matter  in  it,  ordered  as  the'  plea  was 
good,  the  pit.  pay  the  usual  costs  of  a  plea  allowed.  But 
held  the  deft,  answer  the  second  bill ;  and  the  former  bill  dis- 
missed with  20*.  costs.  1  Ch.  Ca.  241. 

Bill  for  an  account  of  a  trust.    Deft,  pleaded  he  was  en-  i  Vein.  HO, 
trusted  for  three  children,  the  pit.  and  his  two  brothers,  they  Hanne  v. 
not  joined,  so  deft,  not  held  to  answer ;  secus  he  might  be,  had  Steven*- 
the  three  called  him  to  account  for  the  same  matter.  Plea 
good.    Deft,  pleaded  the  ph.  brought  a  former  suit  for  the 
same  matters, tc  which  suit  is  still  pending  for  aught  he  knows 
to  the  contrary.    Plea  allowed.    The  fact  of  the  pending  suit  ^JjJ^84' 
to  be  examined  by  the  master,  and  held  ihe  deft,  never  puts  274.°  P  ' 
in  this  plea  on  oath.  1  Vern.  332.    But  no  suit  is  pending 
till  the  parties  appear  or  have  been  served  to  appear.    1  Eq. 
Ca.  Abr.  30.    To  make  the  dismission  of  a  bill  a  bar,  the 
court  must  clearly  decide  the  pit.  had  no  title.    1  Atk.  571. 
So  this  plea  roust  show  the  deft,  was  served  with  process  or 
appeared.    Abr.  Ca.  39.    So  shew  when  the  former  suit  was 
instituted.    3  Atk.  587,  590.    Cooper's  PI.  268,  to  276. 

§  7.  Award  pleaded  in  bar.    This  is  a  good  plea  to  a  dis-  2  Atk.  8»6.— 
covery  as  well  as  to  the  merits,  unless  there  be  collusion  or  i9g  _.Bi!pb 
gross  misbehaviour.    3  Atk.  529.    And  if  a  bill  be  brought  266. 
against  arbitrators  for  discovery  of  the  grounds  of  their  award, 
they  may  plead  they  are  not  obliged  to  state  them.  3  Atk. 
644.    A  bill  is  for  a  general  account,  and  a  plea  of  an  award 
is  allowed  to  it,  yet  the  pit.  may  at  the  hearing  object  to  the 
award  for  fraud  or  partiality  in  the  arbitrators.  2  Atk.  501  ;  3 
Anstr.  735  ;  Cooper's  PI.  230,  281. 

^  8.  Statute  of  frauds  is  a  good  defence,  pleaded  to  a  parol  l  Ves.  jr. 402, 
variation  of  an  agreement  for  a  lease  ;  not  if  it  only  amount  to  sJwkins 
a  waiver  of  part  or  to  a  declaration  of  trust.    The  pit.  filed  a  This  statute 
bill  for  an  account ;  the  deft,  in  his  cross  bill  pleaded  an  can  never  be 
agreement,  under  seal  in  defence  ;  the  pit.  cannot  prove  it  J^U(jJ  coop*^ 
fraudulent,  because  no  fraud  is  alleged  in  his  bill.  6  Johns.  R.  er,  340, 2&a, 
643.    In  pleading  the  statute  of  frauds  it  is  necossary  to  say,  fac- 
vol.  vii.  75  ^ 
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Ch  226.  that  the  agreement  was  not  reduced  into  writing.  Prec.  Ch. 
Art  6.    633 ;  and  Cooper's  PI.  255  to  258. 

v-^v-^/     §  9.  Deft,  pleads  in  bar  he  is  a  purchaser  for  a  valuable 
288P2M  Sub  CODsideration,  ai,d  without  notice  of  the  pit's,  interest  &c. — 
'     '     '  includes  mortgages  and  marriage  settlements. 

1  Eq.  Ca.  A  bill  is  for  relief  on  a  trust,  chareine;  the  deft,  with  notice 
More  r.'May-  °f  *l  before  taking  his  conveyance.  Deft,  by  way  of  answer, 
how.— Ca.  may  deny  the  notice  and  plead  he  is  a  purchaser  for  valuable 
Hapd*6io—  consideration,  without  shewing  what  the  consideration  was, 
14  Vea.  w.—  though  it  was  objected  that  55.  is  a  valuable,  though  not  an 

2  P.  W.  281.  equitable  consideration.  The  plea  roust  deny  notice  at  the 
— Ambi  42J  t*me  °'  tno  conveyance  as  well  as  at  that  of  the  contract.  1 
—l  Atk.57li  Ch.  Ca.  34.  Plea  of  purchase  for  a  valuable  consideration 
454  Ves  overru^ed»  because  the  deft,  did  not  allege  seizin  and  posses- 
667.— 10  "  s»on  m  tne  vendor.  1  Vern.  246.  Deft,  need  not  mention  the 
Ves  246.—    time  of  his  purchase  ;  Hard.  510  ; — but  must  that  he  waspur- 

1  chk  Ca31^  chaser  without  notice,  or  the  plea  is  bad.  2  Vent.  361.  To 
what  is  no-  a  bill  for  a  discovery  of  the  deft's.  title  it  is  a  good  plea  that 
lice,  Cooper  jn  a  writ  of  right  the  title  was  decided  against  the  pit.  1 
i8 AtkJKT-  Brown's  Ch.  R.  305.    If  the  bill  be  for  discovery  leading  to 

2  Atk.  130. —  relief  in  law  the  deft,  cannot  plead  in  bar  to  the  discovery, 

3  Atk.  646  —  malter  a  Dar  t0  a  leeal  remedy  ;  2  Brown's  Ch.  R.  1 1  :  can 

only  plead  in  bar  of  the  discovery.  If  the  pit.  alleges  the 
deft,  had  special  notice,  he  roust  deny  it  specially.  3  Atk. 
815.  Deft,  must  pay  before  he  has  notice  of  the  pit's,  title. 
3  Atk.  304,  814.  And  notice  is  by  way  of  answer,  and  not 
by  plea.  2  Ca.  Ch.  161.  The  plea  must  aver  the  deft's. 
vendor  was  seized,  or  pretended  to  be  seized,  when  he  ex- 
ecuted the  purchase  deeds.  2  Atk.  630.  In  such  cases  if 
fraud  be  charged  in  the  bill,  deft,  must  answer  to  the  fraud. 
1  Vern.  185.    Must  shew  the  vendor  seized  and  possessed. 

1  Vern.  246.  Bill  for  a  discovery,  deft,  pleads  what  he  knew 
was  only  as  counsel,  arbitrator,  &jc.  Ca.  Ch.  272.  The  prin- 
ciples are  the  same  in  pleas  as  to  goods.  1  Vern.  27,  77  ;  3 
Atk.  70,  303  ;  2  Atk.  51,  397  ;  Ca.  Ch.  262  ;  2  Ves.  107, 
243.  If  the  present  deft,  got  a  decree  fraudulently,  and  a 
bill  is  filed  against  him  to  set  it  aside  &c,  and  he  pleads  this 
decree,  his  plea  will  be  overruled,  and  not  allowed  even  to 
stand  for  an  answer  ;  and  held  a  gross  fraud  is  sufficient  to  set 

Cooper,  260,  aside  any  decree.  2  Will.  R.  73.  General  rule,  if  one  bas 
262.-2  Atk.  lost  bis  right  by  a  legal  bar,  he  can  have  no  remedy  in  equity 
2401  whatever  may  be  the  circumstances. 

$  10.  Limitations  in  equity.    A  bill  for  settling  accounts 
may  be  barred  by  lapse  of  time  and  death  of  original  parties. 

2  Johns.  Cas.  632.  Plea  of  limitation.  Bill  amended  so  as 
to  state  the  frauds  charged  in  it  came  to  the  pit's,  knowledge 
within  six  years*  2  Pallas,  363.   A  rule  is,  that  the  door  of 
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equity  cannot  remain  open  forever ;  nor  can  equity  decree  Ch.  226. 
against  the  legal  and  express  stipulation  of  the  parties  them-  Art.  6. 
selves.  4  Dallas,  347.  Held,  the  act  of  limitations  of  Geor-  K^^rs^J 
gia  does  not  apply  to  mortgagees,  the  mortgagor's  possession 
is  not  adverse  fee.  4  Cranch,  414.  Equity  does  not  hold 
contracts  to  be  executed  after  a  delay  of  seven  years.  8 
Cranch,  471.  After  bill,  answer,  and  replication,  nothing  was 
done  for  above  twenty  years,  yet  specific  performance  was 
decreed, — acquiescence  on  both.  3  Wheat.  R.  304  &tc.  So 
decreed  after  fourteen  years  delay,  the  contractee  having  had 
possession.  Id. ;  9  Johns.  R.  450  ;  see  sundry  cases,  6  Ves. 
646  ;  7  Vesey,  205  ;  2  Com.  D.  484  &c. ;  5  Ves.  jun.  129, 
480,  565,  736,  744,  818,  842 ;  2  Eq.  Ca.  Abr.f  several  cases, 
71  to  77.  Statute  of  limitations  may  be  urged  by  way  of 
answer.  71.  A  bill  of  revivor  is  also  subject  to  the  act  of 
limitations.  Cooper's  PI.  301  ;  I  P.  W.  742. 

$11.  An  answer  to  support  a  plea.    This  must  be  full  and  Cooper's  PI. 
clear,  for  it  is  a  rule  for  the  court  to  intend  matters  plainly  and  294.-6  Ves. 
positively  averred  against  the  pleader,  unless  he  fully  and  684!— iveri. 
clearly  denies  or  answers  them  ;  for  when  a  party  clearly  and  ^JjJ^1^' 
positively  affirms  a  matter,  equity  deems  it  true  till  the  con-  Ves.  69, 66. 

trary  appears.    But  this  rule  does  not  extend  to  every  circum  ftioteley, 

stance  stated  in  the  bill ;  hence  it  is  sufficient  if  the  substance  ^ 
of  it  be  well  answered,  and  the  plea  is  supported.  3  P.  W.  145. 
At  law  a  plea  is  the  only  mode  of  defence.  It  is  not  so  in 
equity,  for  the  deft,  has  also  his  answer ;  and  this  is  one  rea- 
son for  confining  his  plea  to  a  single  short  point,  for  when 
many  matters  are  charged  in  the  bill,  deft,  may  answer  also. 
There  must  be  "  answers  to  support  pleas  in  particular  cases ; 
and  all  the  facts  requisite  to  render  the  plea  a  complete  de- 
fence to  the  case  made  by  the  bill,  must  be  clearly  and  dis- 
tinctly averred.  As  if  the  statute  of  limitations  be  pleaded, 
and  the  bill  (by  anticipation)  charges  matter  that  may  avoid 
the  bar,  as  a  promise  within  six  years,  such  charge  is  to  be 
met  by  proper  averments  in  the  plea  ;  and  this  also  must  be 
supported  by  an  answer  denying  the  charge.  This  anticipation 
in  the  bill  makes  confusion,  but  is  sanctioned  by  practice, 
which  allows  the  pit.  in  his  bill  to  state  matters  by  way  of  an- 
swer, to  what  he  expects  the  deft,  will  allege  on  his  part  in 
his  defence.  Thus  the  pit.  brings  his  bill  to  have  perform- 
ance of  a  parol  contract  as  to  lands,  and  thinking  the  deft, 
will  plead  the  statute  of  frauds,  anticipates  his  defence,  and 
alleges  in  his  bill  a  part  performance  ;  thus  blending  in  it 
matter  in  its  nature  proper  for  a  replication.  In  this  and  other 
ways,  the  bill  is  often  multifarious,  when  the  plea  is  not  allow- 
ed to  be  so,  but  as  at  law  is  confined  to  a  single  point ;  whence 
the  necessity  often  of  an  answer  to  accompany  it  by  way  of 
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Ch.  226.  denial.    The  object  of  which  answer  is,  to  give  the  ph.  an 
Art.  6.    opportunity  to  except  to  the  deft's.  denial  of  the  facts  charged 
v^s^w  in  the  biJl,  as  above.    This  answer  is  subject  to  rules.  It 
.    roust  not  be  evasive,  but  direct.   But  an  answer  is  not  neces- 
sary to  support  a  plea,  if  fraud,  or  notice,  or  some  ground  of 
avoiding  the  bar  be  not  charged  in  the  bill.    Thus  a  bill  for 
a  discovery,  to  make  which  the  deft,  must  criminate  himself; 
this  he  may  plead  without  an  answer  to  support  his  plea  ; 
and  it  is  enough  it  show  how  this  discovery  will  subject  him 
to  penalties  or  forfeitures.    As  if  a  bill  state  a  deft's.  marriage 
with  a  particular  woman,  he  may  plead  she  is  his  sister,  and 
refuse  to  state  any  thing  more.    It  is  sufficient  to  answer  as 
to  any  one  fact  forming  a  linlf  in  a  chain. 
Moseley.40,      §  12.  Plea  and  answer  must  be  applied  to  distinct  parts  of 
Broom  r.      fa  mi.    Therefore  a  plea  is  bad  which  is  to  such  part  of  the 
2  Vesiyi  108.  bill  as  is  not  answered,  as  it  puis  the  court  to  inquire  what 
— Cooper**    part  is  not  answered  ;— this  is  troublesome  in  a  long  bill ; — 
PI.  227, 230.  and  furtneri  deprives  the  pit.  of  the  benefit  of  excepting  to  the 
answer.   And  this  rule  agrees  with  the  general  rule,  which  is, 
that  if  the  plea  do  not  go  to  the  whole  bill,  it  must  distinctly 
express  to  what  part  of  it  the  deft,  pleads  it. 
6  Vesey,  12,      ^  13*  If  on<?  defence  be  made  by  the  answer,  another  by 
17.— Cooper,  the  plea,  it  is  ordered  to  stand  for  an  answer.    And  if  the 

rinrtr^WS    P^ea  ^C  t0  l*le  wno^e  m^>  ana<  a  Dar  to  a^>  an  answer  10  aD7 

— 8  Vesey,  part  of  the  bill  overrules  the  plea.  Though  a  plea  may  be 
408*  good  in  part  only,  yet  if  pleaded  to  the  whole  bill  and  covers 

but  a  part,  it  is  bad  in  form.  Good  in  part,  that  is,  as  to  part  of 
the  matter  in  the  bill.  As  if  it  pray  for  an  account  of  real  and 
personal  estate,  a  plea  thereto  may  be  allowed  as  to  the  per- 
tonal,  and  be  overruled  as  to  the  real ;  for  such  plea  is  not 
double  but  single,  though  it  applies  to  distinct  subjects,  intro- 
duced by  the  pit. 

Cooper,  230.      ^14.  Two  matters  pleaded,  one  only  a  bar,  neither  is 
— 3  Anstr.     aHowed.    As  to  a  bill  deft,  pleads  :  1.  A  fine  and  non-claim  : 
2.  A  bond  fide  purchase  :  the  last  being  no  bar,  deft's.  answer 
admitting  notice,  neither  is  good  ; — is  pleading  double.    So  if 
the  plea  in  either  part  be  informal,  all  is  bad,  as  the  court 
never  separates  two  matters  so  pleaded.    At  law  each  such 
matter  must  be  in  a  distinct  plea,  under  leave  to  plead  double. 
Cooper's  PI.        15.  If  an  answer  accompany  a  plea  to  support  it,  in  its 
23o,  232,—    preface  the  deft,  avers  he  does  not  thereby  waive  his  plea, 
230?"  ****    **ut  re^es  thereon,  and  this  whether  to  all  or  part  of  the  bill 
the  plea  is  pleaded.    In  fact  the  deft,  must  state  in  his  an- 
swer, he  means  it  to  cover  only  such  parts  of  the  bill  as  are  not 
covered  by  his  plea  ;  and  each  plea  and  answer  ought  to 
distinctly  the  parts  of  the  bill  it  is  meant  to  cover.  It 
a  plea  not  strictly  proper  as  such,  may  sometimes,  however,  be 
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ordered  to  stand  for  an  answer  by  the  court,  or  if  the  pit.  sub-  Ch.  226. 
mit ;  to  it  and  then  the  trial  proceeds  on  the  merits.    And  if    Art.  6. 
the  deft,  fail  in  his  proof,  he  may  still  be  held  to  his  discovery  v^*^/-^/ 
on  interrogatories,  and  he  gains  his  cause  if  he  proves  the  point  ^Jj0^'  j^Jg 
put  in  issue  by  the  plea.    When  the  plea  is  allowed  the  cause  ea* 
is  heard  and  the  deft,  opens,  as  he  is  only  to  prove  his  plea. 
See  art.  8,  s.  3 ;  and  bow  an  exception  to  an  answer  allows 
the  plea.  Id. 

§16.  Though  when  the  trial  is  on  the  point  put  in  issue  by  Cooper's  PI. 
the  plea,  as  a  plea,  the  decision  is  final,  the  case  is  not  so  233, 
when  the  benefit  of  the  plea  is  reserved  to  the  hearing  ; 
as  then  the  decision  does  not  rest  on  the  truth  of  the  mat- 
ter of  the  plea,  but  the  pit.  may  avoid  it  by  other  matter 
he  may  adduce.  In  fact,  the  trial  is  more  at  large.  And  if  a 
plea  be  ordered  to  stand  for  an  answer,  it  is  merely  matter  of 
defence  in  whole  or  in  part,  but  no  full  defence,  though  not 
affected  by  any  new  matter  produced  by  the  ph.,  as  the  trial 
is  still  more  at  large. 

§  17.  Plea  how  corrected*    May  be  amended  if  defective  2  Br.  ch.  c*. 
only  in  form  by  mere  mistake,  and  containing  substantial  yc[  ~ l^ 
grounds  of  defence,  but  the  deft,  must  state  how  the  slip  hap-  436.  ' 
pened,  and  his  proposed  amendment,  precisely  ;  and  a  plea 
not  amendable  may,  by  leave  of  the  court,  be  withdrawn,  and 
the  deft,  plead  de  novo  in  a  short  time. 

§  18.  Difference  between  demurrer  and  plea  fyc.  The  for-  2Vcs.jr.4S0, 
mer  is  more  limited,  as  it  extends  oply  to  objections  appearing  461. 
in  the  record  itself;  but  a  plea  generally  proceeds  on  other 
matter,  hence  the  grounds  of  it  may  be  \'ery  numerous  as  to 
the  jurisdiction,  the  person,  or  the  matter  in  bar.  And  this 
latitude  is  allowed  to  a  plea,  as  a  bill  may  be  so  drawn,  and 
often  is,  as  not  to  disclose  the  whole  case,  and  of  course  so  as 
to  afford  but  a  partial  view  of  it ;  and  where  too  the  case 
itself  may  be  such  that  if  the  bill  give  a  full  view  of  it,  the  bill 
may  be  open  to  a  demurrer.  When  the  bill  is  thus  partial, 
equity  allows  the  deft,  to  resort  to  his  plea  for  his  defence,  by 
which  he  may,  in  fact,  set  the  case  right  by  alleging  addi- 
tional matter  of  fact.  And  Cooper  says,  234,  "  that  in  most 
cases  what  is  a  good  defence  by  way  of  plea,  is  held  to  be 
also  good  by  way  of  demurrer,  and  as  elsewhere  observed, 
the  difference  is  mainly  in  the  manner  of  bringing  the  facts 
before  the  court.  In  cases  of  demurrer  to  bills,  the  pit.  in 
his  bill  states  them  to  the  court.  In  cases  of  pleas  the  deft, 
in  his  plea,  or  in  his  plea  aided  by, his  answer  to  support  his 
plea.  This  brings  us  as;ain  to  the  rule  of  all  rules  in  all 
pleadings  in  ,  all  courts,  that  is,  to  an  accurate  but  concise 
statement  of  the  material  facts  of  the  case  whereon  the  decis- 
ion is  to  be  made. 
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Ch.  226.      §19.  Nature  of  a  plea  in  bar  in  equiiy.    It  acknowledges 
Art,  6.    the  pit's,  right  to  sue,  but  for  the  matter  dehors  his  bill  plead- 
K^v^U  ed  in  Dar  by  the  deft.  6  Vesey,  594.    Therefore,  such  plea 
Wyatt's  Prnc.  is  collateral  to  the  bill,  it  never  traverses,  as  a  plea  to  the  per- 
son  does.  2  Br.  Ch.  Ca.  145.    Its  character  is,  as  is  that  of 

Cooper^ PI.  a  SP60^!  P^ea  at  ^aw» to  introduce  some  fact  or  facts  in  de- 
fence not  found  in  the  pit's,  bill  or  declaration  ;  and  pleas  to 
the  jurisdiction,  to  the  person,  and  in  bar,  may  be  pleaded, 
"  one  after  another,  the  same  as  at  law "  for  though  no 
man  shall  be  permitted  to  two  dilatories  at  several  times,  nor 
several  bars,  because  he  may  plead  all  at  once,  yet  after  a 
plea  to  the  jurisdiction  or  in  disability,  he  may  be  admitted  to 
plead  in  bar,  because  it  was  not  consistent  with  those  pleas  to 
plead  in  bar  at  the  same  time."  Though  this  is  a  good  general 
rule,  not  consistent  be,  yet  it  has  its  exceptions,  as  appears  in 
several  parts  of  this  work.  "  You  never  traverse  in  a  plea  in 
bar."  Cooper,  251 ;  cites  2  Br.  Ch.  Ca.  144.  He  classes  pleas 
in  bar  under  three  heads  :  1.  Statutes,  as  of  frauds  &c. :  2. 
Pleas  of  matter  of  record  :  3.  Pleas  of  matter  in  pais,  as  a 
release,  account  stated,  &c.  Instances  of  which  see  in  this 
and  other  chapters.  And  on  examining  the  cases  it  will  be 
found,  that  any  one  who  can  properly  plead  these  matters  at 
law,  will  find  no  difficulty  in  pleading  them  in  equity.  "  If 
the  deft,  plead  fine  and  non-claim,  or  any  other  strictly  legal 
bar,  the  same  strictness  is  required  as  at  law/'  in  regard  to 
alleging  seizin  and  other  facts.  2  Atk.  633  ;  2  Ves.  jun.  450, 
451,  Page  v.  Sever. 

§  20.  J9  foreign  judgment  how  pleadable  in  bar.  A  sentence 
even  of  a  foreign  court  may  be  pleaded  in  bar  to  a  bill,  if  such 
court  have  full  jurisdiction  to  decide  the  rights  of  the  parties. 
3  Atk.  215.  Otherwise  not.  As  where  a  deft,  pleaded  a  foreign 
sentence  in  a  commissary  court  in  France  (the  bureau  des 
actions;)  plea  overruled,  because  this  court  was  appointed  to 
decide  questions  of  a  different  nature  from  that  stated  in  the 
bill.    Thus  an  English  court  necessarily  decided  upon  the 
powers  of  a  court  in  France,  as  is  often  done. 
8  Br.  Pari.        §21.  A  domestic  judgment  how  pleaded,  when  the  but 
6  VeS*  ~696  ^^S^  faud  fyc  as  the  ground  of  relief    Properly  to  plead 
—3  mI'  586.  *t  the  fraud  must  be  denied,  alleged  in  the  bill,  and  by  the 
—1  Vern.     plea  put  in  issue,  and  the  plea  supported  by  a  full  answer  to 
vis        charge  in  the  bill ;  6  Ves.  596  ;  for  a  judgment  obtained 
jr.  157  to      hy  fraud  is  no  bar.    Hence,  the  charge  of  fraud  must  be 
no. — 4  Br.    tried,  and  the  deft,  plead  accordingly.  Cooper's  PI.  2G6,  2G7, 
f  AU^osf"  To  be  a  bar,  must  be  final  in  its  nature.  2  Vesey,  450.   A  bill 
dismissed  is  no  bar  to  another,  if  for  defect  in  form  or  want  of 
prosecution.  1  Atk.  571.    How  by  it  those  concerned  in  an 
an  estate  tail  are  affected.  9  Vesey,  57.    Must  be  averred 


1  Vero.  397. 
—  12  Vewy, 
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the  defts.  appeared  to  the  former  suit  in  equity,  or  did  an-  Ch.  226. 
swer,  or  were  served,  or  it  is  no  bar  to  a  second.  1  Eq.  Ca.    Art.  7. 
Abr.  39.   For  a  suit  is  not  pending  till  one  of  these  things  is  v^-v-^» 
done  ;  and  the  plea  must  aver  the  former  suit,  including  the 
point  and  interest  for  which  the  second  is  brought,  (1  Eq.  Ca. 
Abr.  39,)  to  make  it  a  bar.  3  Atk.  586.    And  the  first  may 
bar  the  second,  though  not  precisely  between  the  same  par- 
ties. Redesd.  Tr.  Ch.  PI  198,  199  ;  1  Eq.  Ca.  Abr.  39,  ca. 
14,  Moore's  case.    But  must  be  substantially  between  the 
same  ;  4  Br.  Ch.  Ca.  60  ;  and  in  the  same  right.  2  Atk.  44 ; 
and  s.  6.    If  the  master  report  the  two  suits  are  for  the 
same  matter,  the  plea  is  allowed  if  in  proper  form.  Cooper, 
274.    If  otherwise,  it  is  overruled.  Id.    The  pit.  gets  the  Bakerp-  lrd* 
reference  to  the  master.  2  Ves.  jun.  672. 

22.  A  release  pleaded  in  oar.  This  may  be  when  the 
pit.  or  the  person  under  whom  he  claims  has  released  the 
subject  of  his  demand.  Wyatt's  Prac.  Reg.  328.  Must  be  un- 
der seal.  Cooper,  276.  And  if  fraud,  surprise,  inadequacy  of 
consideration,  &c.  is  objected  to  the  release  in  the  bill,  the 
plea  must  meet  such  objection  by  averments  in  the  body  of  it, 
and  also  be  supported  ^>y  an  answer  denying  the  charge.  Id.  ; 
and  6  Vesey,  586  ;  3  P.  W.  315.  Same  if  fraud  be  objected 
in  an  acconnt  stated.  6  Vesey,  595  ;  Cooper,  279.  Same  if 
fraud  and  partiality  in  an  award.  Cooper's  PI.  280,  283. 

$  23.  Notice  to  a  purchaser  of  a  prior  title,  may  be  in  fact 
or  constructive  ;  to  the  agent  is  to  the  principal.  3  Atk.  646. 
But  must  be  in  the  same  transaction.  2  Vern.  574.  If  A 
purchase  without  notice,  B  buying  of  him  with  notice,  has 
the  benefit  of  A's  want  of  it.  1  Atk.  571  ;  11  Vesey,  478. 
Every  one  is  presumed  to  have  notice  of  a  decree.  So  of  an 
instrument  under  which  his  grantor  holds ; — so  of  a  fact  to 
which  his  title-deeds  lead  him.  So  what  is  sufficient  to  put 
one  on  inquiry  is  notice  in  equity.  Cooper's  PL  284,  285. 
Judgment  not  in  equity,  though  it  is  at  law.  Id. 

Art.  7.  Answer  in  equity.    See  also  principles  of  this, 
synopsis,  Ch.  193,  a.  23,  s.  1  to  10. 

$  1 .  General  rides.  Generally  one  deft,  is  not  to  be  pre-  Now  setiled 
judiced  by  the  answer  or  admission  of  another ;  one  reason  Jjjj  ^eJM 
seems  to  be  this,  the  pit.  may  make  his  friend  co-deft,  to  himself  from 
answer  in  his  favour.  1  Will.  R.  300 ;  3  Will.  311  ;  4  Vin.  discovery  by 
Abr.  443.  Deft,  must  answer  all  the  charge  in  the  bill.  2  bu^bv^de- 
Eq.  Ca.  Abr.  67.  If  he  give  a  general  answer,  be  must  mnrrer,  j>iea: 
answer  a  particular  question  included  in  it ;  or  else  his  answer  J!r00,^,I?glJ.'r' 
may  be  demurred  to,  as  that  may  be  a  matter  of  judgment ;  312  ,  must  be 

but  is  not  held  to  answer  any  question  which  may  subject  him  full  and  di- 

J  ^  rect,  313.— 

14  Vesey,  415.— 3  Vesey,  868,  494  —3  P.  W.  375.— 11  Vesey ,273 —Parker,  144.— 2  Ves 
243, 493^-8  Ves.  406.— 14  Ves.  69.— 2  Atk.  463.— Moseley,  76, 77.— Mitford's  PI.  15. 
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Ch.226.  to  a  penalty  or  forfeiture.  Id.    Answer  is  generally  on  oath. 
Art.  7.    If  the  deft,  deny  the  fact,  he  must  do  it  directly,  and  not  by 

K^^TKJ  way  of  negative  pregnant.  Id.  Where  every  clause  in  the 
bill  is  fully  answered,  adding  a  general  traverse  is  improper. 
2  Will.  R.  87.  Corporation  aggregate  can  only  answer  under 
its  common  seal :  though  false,  is  not  liable  for  perjury.  2  Eq. 
Ca.  Abr.  68  ;  Cooper,  325.  A  deft's.  answer  may  be  suffi- 
cient by  reference  to  another.  1  Eq.  Ca.  Abr.  34.  If  a  plea 
be  improper,  but  the  matter  of  it  good,  it  may  be  ordered  to 
stand  for  an  answer.  Id.  36.  Though  a  conveyance  of  an 
estate  be  absolute  in  form,  yet  if  it  appear  by  the  deft's.  an- 
swer, he  was  to  hold  in  trust,  he  will  be  decreed  a  trustee. 
2  Vern.  288.  A  second  answer  may  be  put  in  pending  ex- 
ceptions to  the  first.  1  Vesey  jun.  87.  A  second  answer  may 
be  filed  any  time  before  the  order  to  amend.  Id.  88.  The 
defu  is  not  bound  by  a  mistake  in  his  answer  referring  to  an 
instrument,  as  to  the  effect  of  it.  2  Vesey  jun.  372.  Answer 
must  be  to  facts.  2  Vesey  jun.  187.  If  the  deft,  do  not  de- 
mur or  plead,  he  shall  answer  to  the  bill.  2  Com.  D,  Chan. 
R.  But  enough  he  answer  as  to  his  own  interest.  Id.  Though 
not  to  criminate  himself,  yet  he  must  confess  a  trust  or  pro- 
mise he  has  made.  Cooper's  PI.  295  to  299. 

Leeds  p.  Ma-     §  2.  American  general  rules.    Answer  of  one  deft,  not 

rine  Co.  of    evidence  against  another  ;  nor  are  the  answers  of  an  agent 

Alexandria,  .        1  *         •     •     i  l  •       j    •  • 

cited  1  Phil.  aga,niit  his  principal ; — nor  his  admissions  in  pais%  except 

Evid.285.  '  when  part  of  the  res  gesta.  2  Wheaton's  R.  380,  384.  The 
deft's.  answer,  though  he  is  interested  to  the  whole  amount 

Trout*  V  in  ^,sPc,lc>  not  contradicted  by  any  witness  in  the  cause,  is 
conclusive.  3  Wheaton's  R.  520.  If  a  bill  be  for  discovery 
and  relief,  and  good  as  to  the  first,  without  affidavit,  but  not 
as  to  the  relief,  it  is  retained,  as  to  the  sound  part ;  and  to 
this  the  deft,  must  answer,  and  may  demur  to  the  other  part. 

Deao.r  *  Johns  Cas.  429.  A  bill  supported  but  by  one  witness  can- 
not be  decreed,  being  denied  by  the  defts.  answer.  6  Johns. 
R.  523.  Where  an  answer  is  not  properly  signed  and  put  in, 
all  the  subsequent  proceedings  are  irregular.  7  Johns.  R.  557. 

Koj^rs  &  us.  A  general  power  to  act  as  to  an  estate,  does  not  authorize 

t.  ruger.  ftn  answer  jn  equity,  as  to  such  estate.  It  must  be  signed  and 
put  in  on  oath  by  the  party.  Id.    The  deft's.  answer,  where 

Cited  1  Phil.  S000*  aga>nst  the  pit.  or  other  defts.  See  Field  v.  Holland  ; 

Evid.  236.  where  held  it  is  good  against  other  defts.  claiming  through 
or  under  the  deft,  making  the  answer.  6  Cranch,  9.  Not 
when  he  is  substantially  pit.  Id.  Is  evidence  against  the 
ph.,  though  doubtful  if  a  decree  can  be  made  against  such 
deft. 

When  the  pit.  has  alleged  a  parol  agreement  in  his  bill  as 
Fraud!"  lis  raac*e  tne  ^x'»  lt  ^as  *0US  keen  a  contested  question,  if 
l<SU-6  V«i.  jr.37,M8.-2  Bro.  C. C. 566.-7  Ves. jr. 340.-3 Ves. jr. 34,379.-1  Vern. 221. 
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the  deft.  Is  compellable  to  confess  or  deny,  (part  performance  Ch.  226. 
out  of  the  case  ;)  the  better  opinion  seems  to  be,  that  he  is  Art.  7. 
not.  Also  if  he  confess  it,  yet  he  may  pray  to  have  the 
benefit  of  the  statute  of  frauds  There  is  clearly  great  dan- 
ger of  perjury  in  compelling  the  deft,  to  confess  or  deny  what 
he  is  deeply  interested  in ;  and  the  maxim,  vigilantibus  &tc. 
applies.  Ch.  1 10,  a.  6,  s.  15  ;  2  Atk.  154  ;  4  Vesey  jun.  24; 
9  Vesey  jun.  35. 

$  3.  Cases.  Deft's.  answer  replied  to  by  the  pit.,  but  he 
does  not  serve  the  deft,  with  a  subpoena  to  rejoin,  he  may 
rejoin  gratis,  to  prove  his  answer ;  but  the  ph.  cannot  force 
him  to  rejoin  without  a  subpoena.  Moseley's  R.  123.  If  the 
deft,  obtain  an  order  for  time  to  answer  only,  be  may  put  in 
a  plea.  Id.  207  ;  I  Ch.  Ca.  279  ;  2  Ch.  Ca  208  ;  1  Vtrn. 
275.  If  A  file  a  bill  against  B,  whose  plea  is  allowed,  and 
B  files  a  cross  bill  against  A,  and  his  answer  is  reported  in- 
sufficient, A  loses  his  priority  of  suit,  and  must  make  a  good 
answer  to  B,  before  B  is  held  to  answer  A's  amended  bill. 
3  Atk.  724. 

$  4.  Bill  for  discovery  and  account,  deft,  objects  to  it  by 
answer,  that  he  has  no  concern  in  the  affair  ;  but  he  must 
answer  fully,  though  a  plea  to  that  effect  would  bar  both  dis-  Cite<1  ^ 
covery  and  relief.  1  Vesey  jun.  292.    But  if  the  fact  be  so,  309. 
there  can  be  no  decree  against  him.  Id.    An  agent  charged 
with  personal  fraud,  must  answer  fully,  though  he  disclaims 
all  interest.  1  Anstr.  37.    A  discovery  of  a  correspondence 
is  sought,  if  the  deft,  state  extracts  of  letters,  and  swear  that 
those  are  the  only  parts  of  the  correspondence  on  the  subject, 
tbis  is  sufficient.  Id.  56.    So  when  a  party  refers  to  extracts 
of  books  of  account,  the  parts  he  states  to  be  immaterial,  are 
left  sealed  up.  Id.  59.    A  trustee  not  interested,  and  who 
never  acted,  and  released,  is  not  held  to  answer  to  fraods ; 
and  as  he  may  be  a  witness.  Id.  65.  The  answer  need  not 
state  an  account,  where  the  ground  on  which  it  is  prayed  is 
denied.  The  bill  charged  dealings  in  pictures  by  commission, 
and  the  answer  positively  denied  that  there  was  any  dealing 
by  commission,  but  stated  the  deft,  sold  them  to  the  pit.  in 
the  course  of  trade.  3  Vesey  jun.  446,  447.    A  single  wit- 
ness cannot  prevail  against  the  deft's.  positive  denial.  Id. 
170. 

§  5.  Bill  amended  after  answer  fyc.  the  effect ; — as  by  ad- 
ding a  deft,  this  gives  the  original  deft,  no  right  to  answer 
the  amended  bill.  3  Anstr.  879.  A  deft.,  in  fact  only  a  wit- 
ness, and  so  may  \  lead,  yet  if  he  answer,  he  must  answer 
fully.  3  Bro.  C.  C.  238.  A  bill  is  for  a  discovery  only ;  to 
this  the  deft,  pleads  fine  and  non-claim,  and  the  bill  is  amend- 
ed, praying  relief.  The  deft,  cannot  put  in  a  complete  answer 

vol.  vii.  76 


Digitized  by  Google 


602  EQUITY  SYSTEM. 

Ch.  226.  again,  but  he  must  refer  to  the  former  answer,  and  this  last 
Art,  7.    answer  is  to  be  viewed  as  a  part  of  the  answer  to  the  original 

V^rv^/  bill.  2  Com.  D.  Chan.  R.  2.  Must  be  direct  and  positive,  not 
as  he  believes,  unless  the  court  dispense  with  the  positive  an- 
swer. Id.  This  will  be  done  for  special  reasons,  and  as  to 
matters  of  seven  years1  standing.  1  Vera.  470. 

^  6.  Answers  place  in  pleading.  It  is  usually  after  de- 
fence by  demurrer,  by  plea,  or  by  disclaimer ;  and  it  is  a 
settled  rule,  that  every  part  of  a  bill  or  information,  not  cov- 
ered by  demurrer,  plea,  or  disclaimer,  must  be  by  answer ; 
but  it  is  not  true  the  deft,  can  make,  by  answer,  every  defence 
he  can  by  plea.  See  s.  1.   Another  rule,  if  he  answer  at  all, 

'-■ri wright  r.  \iC  niust  answer  fully  ;  1  Vesey  jun.  292  ;  see  s.  4  ;  eicept 

Hartley.  nQ{  tQ  crjmjnate  himself,  or  to  lay  open  a  fair  purchase.  2 
Vesey  jun.  454  ;  and  as  Ch.  225,  a.  6,  s.  23. 

§  7.  The  nature  of  an  answer.  The  ph.  being  entitled  to 
a  discovery  of  the  matters  in  his  bill,  in  aid  of  proof,  or  be- 
cause he  has  none,  to  enable  him  to  get  a  decree,  the  deft,  is 
called  on  to  confess  and  avoid,  or  to  traverse  and  deny,  all 
the  materia)  parts  of  the  bill.  Wyatt's  Prac.  Reg.  11;  cited 
Cooper's  PI.  313.  Nor  is  a  general  denial  sufficient;  but 
the  deft,  roust  admit  or  deny  the  substance  of  each  charge 
in  the  bill,  particularly  and  precisely.  1  Br.  Ch.  Ca.  503. 
The  deft,  is  u  bound  specifically  to  answer  the  specific  charges 
in  the  bill ;"  and  he  must  answer  positively  to  each  fact  in  his 
own  knowledge,  as  each  act  of  his  own.  Secus,  he  answers 
as  to  his  information  and  belief.  So  he  answers  particularly 
to  a  combination  charged  in  the  bill.  But  the  answer  or  plea 
must  sometimes  allege  a  fact  that  destroys  the  pit's,  title,  then 
it  effectually  protects  the  deft,  from  the  discovery  asked  for. 

Prior r        ^S  l^  ^      a  ^  88  an  ^e'r'  P^ea'  ^envm5  ne  *s>  disallowed  ; 

then  an  answer  is  put  in  denying  he  is  heir.    This  is  correct, 

as  a  preliminary  fact  is  stated  that  must  be  tried  by  a  jury, 
on  an  issue  directed  ;  for  if  heir,  the  pit.  is  entitled  to  a  dis- 
covery, otherwise  not.  11  Vesey,  291.  Correct,  because  de- 
cisive of  a  material  fact  proper  to  be  ascertained  before  the 
parties  run  into  tedious  pleadings  at  large.  The  same  if  the 
pit.  file  a  bill  as  a  partner,  to  have  an  account,  and  the  deft. 
Coop,  aid,    swears  he  was  only  a  servant.  Each  case  is  on  the  ground,  if 

GoCo°dmM-  tbe.  deft*  denies  a  material  fact»  whicb>  if  admitted,  would 
u  Vesey,  entitle  the  pit.  to  relief,  no  further  proceedings  are  to  be 
fi83,  »3.  had  till  stich  fact  is  settled  ;  for  if  settled  one  way,  all  further 
proceedings  are  useless ;  and  if  settled  the  other,  then  further 
pleadings  may  take  place.  But  if  he  do  not  so  deny  some 
substantive  leading  fact,  a  full  answer  is  required  ;  and  if  he 
answer  to  particular  facts,  he  must  also  answer  to  the  cir- 
cumstances attending  them ;  even  a  mere  witness  submitting 
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10  answer,  must  answer  fully,  1  Vesey  jun.  292 ;  though  Ch.  226. 
he  might  have  objected  by  plea  or  demurrer.    1 1  Vesey,    Art.  7. 

41,43.  ^ry^J 

§  8.  Form  of,  in  modern  practice.  Answer  begins  with  its  title, 
specifying  which  deft,  answers,  the  pits,  names  in  the  cause  ; — 
of  several  defts.  is  joint,  unless  their  titles  are  different.  After 
the  title,  it  reserves  to  the  deft,  all  advantage  which  might  be 
taken  by  exception  to  the  bill,— on  the  whole,  not  essential. 
The  substance  of  the  answer  follows,  and  is  to  the  matters  of 
the  bill,  with  the  interrogatories  founded  thereon,  one  after 
another,  with  such  additional  matter  as  the  deft,  has  in  his  Cooper's  PI. 
defence,  either  qualifying  the  case  in  the  bill,  or  stating  a  8881 337' 
new  case  on  his  own  behalf.    Then  follows  a  general  denial 
of  illegal  combination  charged  in  the  bill,  and  of  all  other 
matters  therein  contained  ;  but  the  general  traverse  at  the 
end  of  the  answer  is  not  essential,  (but  ancient  form,)  when  it 
is  to  every  clause  in  the  bill. 

6  9.  An  answer  is  always  on  oath,  if  it  be  not  waived  by  10  Ves.  442. 
the  pit.    But  this  rule  cannot  apply  to  a  corporation  aggre-  Ca  2f»3__3 
gate.    A  Quaker's  answer  is  on  affirmation.    A  Jew  is  sworn  Ves.  floi.— 
on  the  Pentateuch.  An  alien,  not  understanding  English,  has  ^"yjjj  ^ 
an  interpreter  &tc.  who  translates  his  answer,  after  taken  and  286.  e8'  ' 
engrossed,  both  are  sworn.   The  oath  is  sometimes  dispensed 
with,  and  so  is  the  deft's.  signature 

§  10.  If  trustees  are  made  defts.  and  they  admit,  by  their  u  Vesey,  41, 
answer,  the  fund  is  in  their  hands,  on  a  bill  for  an  account  of  283> m 
stock  standing  in  their  name,  and  they  also  admit  they  have 
received  the  dividends,  they  must  state  what  dividends ;  on 
the  principle  every  answer  must  be  full  and  specific,  except 
where  there  is  a  total  denial  of  title, — as  s.  7  &c. 

§11.  Letters  referred  to  in  an  answer,  generally  must  be  U  Vesey,  41. 
produced  by  the  deft. ;— so  deeds,  as  parts  of  the  discovery  Anstr.58, 
sought  for  in  the  bill.  But  this  general  rule  has  its  exceptions ; 
and  cases,  in  which  extracts  sworn  to  be  the  only  parts  of  the 
correspondence  on  the  subject,  will  do,  see  s.  4. 

12.  Impertinent  matter  in  an  answer  is  matter  stated  Cooper's  Pt. 
which  is  irrelevant  to  the  case  made  by  the  bill.    So  where  fi'^,!8'"^ 
the  pleading  is  stuffed  with  long  recitals,  or  with  long  unne-  69! 70  —4  * 
cessary  digressions,  or  where  a  deed  or  paper  is  stated  not  Ves.  217. 
asked  for,  and  not  to  the  purpose ;  and  it  may  be  in  the  answer 
itself,  or  in  a  schedule  annexed.    The  deft,  in  his  answer, 
says  he  does  not  believe  the  pit.  lost  a  certain  bond,  but  con- 
cealed or  destroyed  it.    This  is  scandalous  when  not  material 
to  the  defence. 

$  1 3.  Exceptions  to  the  answer,  (see  s.  9,)  according  to  Cooper's  P1-. 
Cooper,  319,  are  always  in  writing  ;  stating  the  parts  of  the 
pit's,  bill  he  alleges  are  not  answered,  and  praying  a  further 
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Ch.  226.  answer  as  to  them.  If  several  answers,  there  must  be  ex- 
Art.  7.    ceptions  to  each  ;  and  care  is  taken  in  drawing  them,  "  that  all 

\_^*Y^j  the  points  of  insufficiency  are  stated as  after  answer  to 
them,  they  cannot  be  amended  ;  Bunb.  246  ;  except  on  a 
clear  mistake.  10  Vesey,  284,  285.  On  a  decision,  the  an- 
swer is  not  sufficient  in  any  of  the  points  excepted  to.  the 
deft,  must  further  answer  to  these  points.  Wyatl's  Prac. 
Reg.  28. 

§  14.  If  a  plea  or  demurrer  is  put  in  without  any  answer, 
and  is  overruled,  the  pit.  need  not  except,  but  the  deft,  an- 
swers the  whole  bill,  as  if  no  defence  had  been  made.  Bunb. 
123.  But  if  the  plea  or  demurrer  is  accompanied  by  an 
answer  to  a  single  fact,  and  the  plea  or  demurrer  is  over- 
ruled, the  pit.  must  except  to  the  answer  as  insufficient,  and 
state  wherein  ;  and  any  impertinence  in  it  is  disposed  of 
before  its  sufficiency  is  considered.  2  Anstr.  591.  After 
considered,  the  impertinence  is  waived.  6  Vesey,  456,  458, 
514. 

$  15.  A  further  answer  is  viewed  as  a  part  of  the  first  and 
follows  it  up.  So  an  answer  to  an  amended  bill  is  viewed  as 
a  part  of  the  answer  to  the  original  bill,  therefore  matter  in 
the  former  is  not  to  be  repeated  in  the  latter.  3  Atk.  303. 

§  16.  Husband  and  wife  may  answer  severally  to  a  bill 
against  them,  but  her  answer  is  to  no  purpose  if  he  do  not 
answer.  2  Ca.  Ch.  173.  And  if  her  answer  confess  that  which 
his  denies,  it  shall  not  prejudice  him.  2  Ca.  Ch.  39.  But  if 
be  run  away  after  appearance  and  no  friend  will  be  guardian, 
she  may  have  leave  to  answer  without  him.  Bunb.  167.  Hus- 
band allowed  to  answer  without  his  wife,  because  she  declared 
she  would  not  answer  with  him,  and  loved  the  pit.  better.  Id. 
175.  And  if  a  husband  bring  a  bill  against  his  wife,  she  shall 
answer  as  a  feme  sole,  and  not  by  guardian  ;  3  Atk.  478  ;  as 
then  he  treats  her  as  such.  And  she  may  be  made  to  answer 
as  a  feme  sole  where  the  marriage  is  clearly  had  solely  to  de- 
fraud creditors.  Cooper,  325. 

§  17.  Answer  amended.  If  a  deft,  be  surprised  in  his  an- 
swer before  replication,  upon  a  certificate,  and  an  affidavit  of 
notice,  may  amend  the  mistake.  Ca.  Ch.  29.  So  an  answer 
may  be  amended  belbre  issue  joined.  Bunb.  186.  So  an  an- 
swer amended  by  the  draught  where  the  mistake  was  250  or 
300,  for  25  or  30.  Id.  295.  Answer  may  be  amended  if 
for  the  pit's,  benefit  and  deft,  very  old.  Id.  323. 

§18.  Answer  not  amended.  Not  by  altering  the  day  of 
payment,  though  issue  not  joined.  So  refused  to  amend 
eighty-six  for  sixty-eight,  where  the  draught  and  engrossment 
agreed.  3  Anstr.  717.  Not  allowed  to  amend  an  answer  by 
striking  out  the  admission  of  a  fact  which  would  deprive  the 
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ph.  of  the  bene6t  of  this  evidence,  especially  if  he  do  not  Ch.  226. 
swear  be  was  surprised  into  the  admission,  or  was  ill-advised    ArU  7. 
in  setting  it  forth.  3  Atk.  522.    Nor  be  amended  after  an  v^vv^ 
indirtmeut  for  perjury  preferred  or  threatened,  or  in  order  to 
avoid  the  indictment.  1  Brown's  Ch.  R.  419.    In  some  cases 
the  court  admits  a  supplemental  answer  to  be  filed  after  repli- 
cation, as  on  the  discovery  of  new  matter  in  an  account. 
Cooper's  PI.  330. 

<^  19.  Exceptions  to  answers.  Usually  in  writing.— and  And  several 
can  avail  only  against  insufficient  answers,— cannot  be  to  an  ^^[y  "^ 
infant's  answer,  as  he  may  amend  when  he  comes  of  age.  er'  ' 
Bunb.  338.  If  a  plea  stand  as  an  answer  and  no  exception 
reserved,  pit.  cannot  except.  3  P.  W.  235,  239.  Demurrer 
to  part,  and  answer  to  part  of  the  pit's,  bill,  he  cannot  except 
till  the  demurrer  is  argued.  3  P.  W.  326.  So  if  plea  to  part, 
and  answer  to  part,  the  pit.  cannot  except  to  the  answer  be- 
fore the  plea  is  argued.  1  Vern.  344.  Sec  us,  if  answer  as  to 
discovery.  A  plea  as  to  relief  only,  pit.  may  except  as  to 
discovery  before  the  plea  is  argued.  3  P.  W.  326.  If  the 
deft,  answer  the  pit's,  exceptions  fully,  he  cannot  amend  them, 
though  he  may  his  bill,  and  have  an  answer  to  that.  Bunb. 
246.  If  the  cause  be  heard  on  bill  and  answer,  the  answer 
shall  be  admitted  to  be  true  in  all  points,  and  no  evidence  is 
to  the  contrary,  but  matter  of  record.  The  reason  seems  to 
be,  because  the  deft's.  answer  is  on  oath,  and  not  denied  by 
the  pit.,  as  he  does  not  reply  to  it,  as  he  rests  on  his  bill 
merely.  Hence,  if  the  deft,  by  his  answer  says,  he  believes 
and  doubts  not  to  prove  the  pit.  paid,  if  the  cause  is  heard 
on  bill  and  answer,  the  pit's,  bill  must  be  dismissed  ;  for 
though  the  deft,  does  not  allege  positively  he  paid  the  pit.,  yet 
the  pit.  ought  to  reply,  otherwise  the  deft,  is  prevented  of  his 
proof.    Pit.  allowed  to  reply,  paying  costs.  1  Vern.  140. 

§  20.  Disclaimer.  Deft,  may  demur,  plead  in  bar,  or  an- 
swer, as  above,  and  he  may  also  disclaim.  "  A  disclaimer  is 
where  a  deft,  renounces  all  claim  to  the  subject  of  the  de- 
mand made  by  the  pit's  bill."  Cooper's  PI.  309  ;  cites  Wyatt's 
Prac.  Reg.  175.  Is  distinct  in  substance  from  an  answer,  but 
cannot  often  be  put  in  without  one,  1 76  ;  for  if  made  deft,  by 
mistake,  having  had  interest  he  may  have  disposed  of,  the  pit. 
may  require  an  answer  sufficient  to  ascertain  if  the  facts  were 
so  or  not ;  and  if  so,  an  answer  seems  necessary  to  enable  the 
pit  to  make  a  proper  party  instead  of  the  deft,  disclaiming. 
Cooper,  309  ;  I  Anstr.  47.  Deft,  may  demur  to  one  part  of 
the  bill,  plead  to  another,  answer  to  a  third,  and  disclaim  to  a 
fourth.  And  3  P.  W.  80.  But  must  all  refer  to  distinct,  sepa- 
rate parts  of  the  bill,  for  the  after  one  to  the  same  part  over- 
rules the  former  one  to  it.  Cooper,  31Q.  Disclaimer  may  be 
withdrawn  for  good  reasons.  Id. 


Digitized  by  Google 


EQUITY  SYSTEM. 

Ch.  236.  Art.  8.  Replication,  rejoinder,  fyc.  §  1.  After  answer  the  pit. 
Art,  9.  has  his  election  to  reply  to  it,  or  to  have  his  own  bill  dismiss- 
ed. The  replication  may  be  general  or  special,— must  be 
concise,  and  not  scandalous, — must  maintain  the  pit's,  bill,  and 
confess,  avoid,  deny,  or  traverse  the  answer,  and  contain  only 
matter  tending  to  avoid  the  answer ;  nor  bring  to  proof  mat- 
ter confessed  in  it,  but  only  matters  put  in  issue.  But  the  pit. 
may  give  notice  he  will  examine  only  such  matter  as  he  spe- 
cifies. Where  the  deft,  disclaims  generally,  the  pit.  must  not 
reply  ;  but  if  the  deft's.  plea  and  demurrer  are  allowed,  the 
pit.  may  afterwards  put  in  a  general  replication,  and  if  the  pit. 
give  a  special  replication,  the  deft,  may  plead  or  demur  to  it. 
If  after  a  bill  and  special  replication,  the  deft,  has  a  verdict  at 
law,  he  may  so  plead  it  as  to  prevent  an  examination  into  the 
matter  settled  by  the  verdict.  1  Vern.  351  ;  3  Atk.  582  ;  2 
Vern.  46.  If  there  be  a  plea  and  answer  both  to  the  bill,  the 
pit.  must  reply  to  both.  2  Vern.  46.  An  answer  may  accom- 
pany a  plea  to  support  it,  and  so  affirmed.  Cooper's  PI.  231. 

§  2.  Rejoinder.  This  must  maintain  the  answer,  and  tra- 
verse, confess,  or  avoid  the  replication.  Pit.,  if  necessary, 
may  surrejoin,  and  the  deft,  rebut.  Prac.  Reg.  in  Ch.  314. 
After  replication  the  deft,  may  rejoin  gratis.  Id. ;  2  Atk.  694. 
But  special  replications  and  further  pleadings  are  now  but 
little  in  use,  because  the  court  generally  will  allow  a  pit.  to 
rectify  any  defect  or  error  in  his  bill,  by  amendment  or  sup- 
plemental bill ;  also,  the  deft,  to  rectify  any  error  or  supply 
a,  defect  in  his  answer  by  amendment  or  further  answer.  Mit- 
ford's  Pleadings  in  Chancery,  19;  Cooper,  328,  330. 

§  3.  The  pit.  in  his  replication  may  allow  the  deft's.  plea, 
though  defective  in  form  or  substance  ;  and  after  the  cause 
goes  to  a  hearing,  deft,  opens,  and  has  only  to  prove  his  plea, 
it  is  too  late  for  the  pit.  to  object.  As  where  a  deft,  plead- 
ed a  purchase  for  a  valuable  consideration,  and  omitted  to 
deny  notice  of  the  pit's,  title,  and  the  pit.  replied  to  the  plea ; 
held,  though  irregular  it  was  admitted  by  the  replication  to  be 
good,  and  the  fact  of  notice  not  being  in  issue,  the  deft,  prov- 
ing what  he  pleaded  was  entitled  to" have  the  bill  dismissed. 
Cooper's  PI.  232  ;  cites  3  P.  W.  94,  95.  And  if  an  answer 
accompany  a  plea  and  the  pit.  except  to  the  answer,  he  allows 
the  plea.  Id.  The  pit's,  replication  is  his  avoidance  or  denial 
of  the  answer  or  defence,  and  maintains  his  bill,  to  draw  the 
matter  to  a  direct  issue.  Cooper,  328. 

Art.  9.  Cross  bill,  supplemental  bill,  and  bill  of  inter- 
pleader. 

§  1 .  The  liberal  principles  of  practice  adopted  in  courts  of 
equity,  enable  parties  to  continue  and  keep  their  suits  alive 
in  many  cases  in  which  they  would  fail  and  be  defeated  at 
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law,  such  as  liberal  amendments,  cross-bills,  supplemental  bills,  Ch.  226* 
bills  of  revivor  and  of  review,  &c.  Art.  9. 

§  2.  Cross  bills.    This  is  in  the  nature  of  a  defence  by  the  v-^v-^/ 
deft.,  and  first  allowed  in  order  that  he  might  state  his  own  case  Mowley  s  R. 
more  to  his  advantage  than  when  acting  merely  as  a  deft. ;  gyles;  aod 
but  in  the  cross  cause  introduced  by  the  deft's.  cross  bill,  mat-  caws  cited, 
ters  settled  in  the  former  bill  cannot  be  examined.    In  filing  g^0^1^1*1* 
and  supporting  this  cross  bill,  the  deft,  to  all  the  purposes  of  cim.  R.  630. 
it,  acts  as  a  pit.  Several  cases  of  cross  bills  have  been  already  Demurrers 
stated.    This  bill  brought  by  the  deft,  against  the  pit.  in  a  JSJ*.  smI^Imis 
prior  suit  depending,  must  be  brought  before  publication  past  to,  303.— 
in  the  other  suit,  except  the  pit.  in  the  cross  bill  will  go  to  Cooper,  86. 
hearing  on  the  depositions  already  published.  1  Eq.  Ca.  Abr. 
80.    And  if  there  be  a  bill  exhibited  in  one  court  of  equity 
there  may  be  a  cross  bill  in  another.  1  Vern.  221.    Its  gen- 
eral object  is  the  pit's,  discovery  of  facts. 

In  several  cases  a  party  may  have  a  bill  of  revivor  and  sup- 
pliment  in  one  bill.  Cooper's  PI.  84 ;  214,  demurrer  thereto. 

§  3.  Supplemental  bill,  is  for  new  matter  arising  after  the  3  Atk  370  — 
original  bill  was  filed  ;  and  there  must  be  a  new  service  on  the  ^oVii'ch*6' 
deft.,  as  he  has  a  right  to  defend  himself  against  the  new  mat-  r.  142.— 1 
ter.  4  Vin.  Abr.  444,  pi.  10;  3  Will.  R.  349.    If  there  be  Eq-Ca.  Abr- 
no  proof  of  the  new  matter  the  bill  must  be  dismissed  ; — may  135  ^  Atk! 
be  any  time  before  a  decree  is  signed  and  enrolled.  2  Atk.  110,133,217. 
177 ;  2  Ch.  R.  142.    And  in  a  bill  of  review  a  new  supple-  JJ'^q^J'L. 
mental  bill  may  be  added.  1  Vern.  135.    The  pit.  brought  a  2  Vern. 237. 
supplemental  bill  for  the  discovery  of  more  evidence  touching  4Ves.jr.387, 
a  matter  of  account ;  to  this  the  deft,  pleaded  the  former  bill,  888, 
and  that  the  cause  was  heard  and  account  directed  ;  but  he 
was  ordered  to  answer  to  all  matters  in  this  bill  not  answered 
to  in  the  former  case.  2  Ch.  R.  142.    It  may  also  be  filed  to  6Ve8.jr.737, 
introduce  a  matter  that  existed  prior  to  the  original  bill,  or  to 
add  new  parties  in  certain  cases.  Cooper's  PI.  73,  83.  So 
after  a  decree.    Never  allowed  where  an  amendment  will 
answer.  Cooper's  PI.  74  ;  demurrer  to,  211,214  ; — pleas  to, 
302,  303. 

§  4.  Bill  of  interpleader  is  one  exhibited  by  a  third  person,  9  Ves.  jr.  107. 
who  not  knowing  to  whom  of  right  he  ought  to  render  a  dutv,  ,T.l3  „  -!r 

■      .   .        1   •  r    1  1        1  •       •   '  r  383.— Bun  b. 

ars  he  may  be  injured  by  some  of  those  who  claim  tt  of  31*3—2  Vcs 
him.  He,  therefore  prays,  that  thf y  may  be  put  to  interplead,  jr.  310. 
so  that  the  court  may  judge  to  which  of  them  the  thing  be- 
longs, and  he  made  safe  on  the  payment ;  and  this  he  may 
do,  whether  any  suits  be  commenced  against  him  in  law  or 
equity,  or  he  is  only  in  danger  of  being  molested  &c.  He 
must  make  affidavit  there  is  no  collusion  between  him  and 
any  of  the  parties.  If  a  cause  has  been  heard  on  a  bill  of 
interpleader,  and  a  trial  at  law  directed  to  settle  the  right  be- 
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Ch.  226.  tween  the  defts.,  there  is  an  end  of  the  suit  as  to  the  pit.  1 
Art.  10.   Vern.  351  ;  Cooper's  PI.  45  to  49. 
v^^v-^/     Art,  10.  Bill  of  revivor  and  in  nature  of  such  bill. 
38°\Y(?ish        §  1.  This  bill,  which  may  be  accompanied  by  a  supplemental 
Fish  k  ux.  -    b'M» 's  10  revive  a  suit,  usually  by  bringing  into  it  the  represen- 
ts 2li>.      tatives  of  some  party  deceased  pendente  lite.    As  where  the 
pit.,  Welsh,  as  mortgagor,  61ed  a  bill  against  Fish  and  bis  wife, 
executrix  of  the  mortgagee,  for  an  account  of  rents  and  profits 
and  to  be  allowed  to  redeem     An  account  was  decreed. 
Pending  the  suit  Fish  died,  leaving  a  daughter  who  adminis- 
tered on  his  estate.  The  ph.,  Welsh,  brought  a  bill  of  revivor 
and  a  supplemental  bill  against  her  and  said  administratrix  for 
the  discovery  of  assets.    Said  administratrix  pleaded  in  bar  of 
the  bill  of  revivor,  that  Fish's  widow  was  devisee  of  the 
mortgaged  premises  in  trust  for  said  daughter  so  administratrix, 
and  that  the  decree  could  not  be  revived  against  her,  as  she 
was  never  made  deft,  in  the  original  bill.  This  plea  was  over- 
ruled, because  the  suit  was  not  revived  against  her  in  her  own 
right,  but  only  as  administratrix  of  the  mortgagee ;  and  if  a 
new  party,  she  was  one  coming  into  the  former  rights  involved 
in  the  suit,  ab  initio.    As  to  the  discovery  of  assets,  she  de- 
murred, and  her  demurrer  was  allowed,  as  it  appeared  by  the 
hill  and  decree  the  pit.  could  not  have  any  demands  out  of 
them.  Cooper's  PI.  62. 

§  2.  A  bill  of  revivor  does  not  lie  against  a  decree.  Mose- 
ley's  R.  44  ;  1  Ch.  Ca.  123,  174,  231  ;  2  Vern.  548.  Where 
and  how  it  may  be  demurred  to,  Cooper,  209,  211;  plea  to. 
301,  302. 

§  3.  W  here  a  bill  of  revivor  is  proper  or  not.  A  decree 
was  made  against  the  cestui  que  trust,  he  died,  and  held  the 
suit  abated  as  to  him,  but  survived  as  to  the  trustee,  and  he 
might  convey,  and  the  suit  needed  not  to  be  revived.  And 
held  also,  generally  and  clearly,  "  that  where  there  were  sev- 
eral pits,  or  defts.,  that  the  death  of  any  of  them  made  an 
abatement  of  the  suit  only  as  to  themselves."  But  in  this 
case,  if  the  pits,  in  future  should  wish  a  conveyance  of  the 
equitable  interest,  they  must  revive  against  the  heirs  of  the 
cestui  que  trust ;  and  so  if  any  thing  is  to  be  done  by  the  rep- 
resentatives of  the  one  deceased  ;  and  if  any  of  the  pits,  refuse 
to  revive,  the  rest  may  make  those  refusing  defts.  I  Eq.  Ca. 
Abr.  2,  ca.  7  ;  13  Vesey  jun.  164. 

§  4.  Who  cannot  be  parties  to  this  bill  of  revivor.  No  one 
who  is  not  in  privity.  Ca.  Ch.  150.  Hence  a  devisee  cannot 
have  this  bill,  as  he  is  a  purchaser  and  does  not  represent  the 
testator.  Id.  174.  A  bill  of  revivor  pursues  the  original  bill, 
and  if  a  variance,  is  dismissed.  Prac.  Reg.  in  Ch.  45.  And 
so  he  who  revives,  after  revivor  stands  in  the  same  condition 
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as  his  predecessor ;  and  so  this  bill  is  bad,  if  it  revives  more  Ch.  226. 
than  it  ought.  Ca.  Ch.  77.  Nor  can  a  deft,  revive,  except  in  Art.  10. 
account  on  a  decree  to  account.  3  Atk.  691.  But  Eq.  Ca.  v^*v^/ 
Abr.  2,  said  deft,  may  revive  as  well  as  the  ph.  No  bill  of 
revivor  where  the  interest  survives,  as  among  joint-tenants, 
joint-obligors,  joint-obligees,  or  executors.  Prac.  Reg.  in  Ch. 
47.  And  if  a  guardian  to  a  minor  sue,  and,  pendente  lite,  he 
comes  of  age,  this  bill  is  not  necessary.  Id.  48.  An  assignee 
or  a  purchaser  cannot  revive,  for  want  of  privity.  1  Vern.  283, 
427  ;  2  Freem.  R.  132.  Nor  can  assignees  of  a  bankrupt.— 
but  sue  an  original  bill.  Com.  R.  590.  But  this  may  be  in 
the  nature  of  a  bill  of  revivor.  Comyn's  R.  589.  Principal 
reason— an  assignee  or  devisee  cannot  revive,  as  he  comes 
into  the  esttte  by  a  change  in  the  title  of  it,  after  the  orignal 
bill  is  filed  Stc.  The  form  of  the  bill  of  revivor, — and  may  be 
for  a  distinct  part.  Cooper's  PI.  69. 

^  5.  Who  may  revive.    If  ph.  or  deft,  die,  his  heir  or  ex- 
ecutor &c.  may  revive,  against  the  deft.,  bis  heir,  or  executor, 
&c.,  who  has  his  interest.  Prac.  Reg.  in  Ch.  44.    Baron  and 
feme  defts.,  and  he  dies,  pit.  may  have  this  bill  of  revivor.  Id. 
46.    If  a  feme  be  pit.  and  after  answer  to  her  bill,  she  mar- 
ries, husband  and  wife  ought  to  have  this  bill.  Id.  47.  Two 
executors  phs.  one  dies,  this  bill  lies.  Ca.  Ch.  77.    Bill  by 
baron  and  feme,  and  after  answer  he  dies,  she  has  an  election 
to  revive  or  not.  Prac.  Reg.  in  Ch.  47.    But  their  suit  in 
her  right  does  not  abate  by  his  death.  3  Atk.  726.    Nor  by 
feme  sole  deft's.  marrying.   A  creditor  allowed  by  order  to 
prove  his  debt,  may  revive,  though  not  originally  pit.  1  Eq. 
Ca.  Abr.  3.    Any  pit.  may  be  omitted  in  a  bill  of  revivor, 
who  was  pit.  in  the  former  bill.  Ca.  Ch.  80.   And  if  this  bill 
of  revivor  alleges  a  release,  by  the  pit.  omitted,  to  the  other 
pits.,  and  prays  an  answer,  it  is  no  material  variance.  Id.  A 
deft,  who  had  not  put  in  his  answer  may  be  omitted.    A  pit. 
on  the  abatement  of  a  suit  may  have  this  bill  or  an  original 
one  at  his  election.  1  Vern.  463.    Second  assignees  of  a 
bankrupt  may  have  a  supplemental  bill  in  the  nature  of  a  bill 
of  revivor.  3  Atk  218.    Assignee  may  revive  by  #ctre  facias, 
a  decree  enrolled  as  at  law,  but  not  if  not  signed  and  en* 
rolled.  1  Eq.  Ca.  Abr.  3.   So  a  devisee  may  bring  an  original 
bill  to  supply  the  want  of  privity  ;  but  in  all  other  respects  it 
may  be  a  bill  of  revivor,  and  take  up  the  case  where  the  first 
bill  left  it.  Id. ;  and  2  Vern.  548. 

\  6.  Subject  matter  of  a  bill  of  revivor  Sic.  If  only  bill  and 
answer,  and  the  suit  abates,  the  executor  must  sue  his  bill  of 
revivor  within  six  years,  or  be  barred.  1  Will.  R.  744.  No 
revivor,  if  a  bill  be  dismissed  with  costs,  and  the  person  en- 
titled to  them  die  before  they  are  taxed.  So  if  taxed,  no 
vol.  vn.  77 
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Ch.  226.  revivor  singly  for  costs.  2  Eq.  Ca.  Abr.  3.  But  Cooper,  211, 
Art  10.  says,  the  rule  as  to  costs  is  only  that  where  the  party  to  pay  them 
v^-v-^/  dies,  and  they  are  not  taxed,  there  shall  be  no  bill  of  revivor 
for  them  only,  because  a  personal  demand  j  and  this  is  the  true 
rule ;  for  costs  as  well  as  damages  ought  to  be  paid  whenever 
only  a  charge  on  property.  Hence  "  if  costs  are  to  be  paid 
out  of  an  estate,  the  suit  may  be  revived  for  them."  p.  210 ; 
lOVesey,  572;  Bun.  162;  2  Alk.  772,  812.  Lies,  if  taxed, 
Cooper,  301.  An  administrator  of  a  judgment  creditor  brought 
an  original  bill  and  died,  and  the  administrator's  executor 
brought  a  bill  of  revivor,— deemed  wrong.  The  same  pit.  took 
administration  de  bonis  non  to  said  judgment  creditor,  and  as 
such  administrator  brought  another  bill  of  revivor ;  and  held 
well,  and  his  first  bill  of  revivor  no  bar  to  his  second,  for 
though  both  for  the  same  matter,  and  both  by  the  same  per- 
son, yet  they  were  in  different  rights.  Said  first  bill  dismissed 
with  costs.  Plea  set  aside  without  costs,  suit  revived  on  the 
said  second  bill  of  revivor.  2  Eq.  Ca.  Abr.  3,  4.  If  a  part 
of  the  matter  decreed,  be  omitted  in  the  final  decree  drawn 
up,  the  proper  remedy  is  by  bill  of  revivor,  and  not  by  scire 
facias ;  Id.  179,  180  ;  and  to  revive  the  part  omitted  in  fact, 
though  the  words  extended  to  the  whole  decree. 
Bill  in  nature     §  7.  One  great  object  of  a  bill  of  revivor  is  to  have  the 

revivo?  °*  Denent  °f  wnal  nas  Deen  done  in  the  cause,  to  take  it  up  where 
the  death  &c.  left  it,  and  so  not  to  go  over  the  same  ground 
again ;  but  this  cannot  be  done  directly  where  there  is  no 
privity,  but  may  indirectly ;  as  where  he  who  revives  brings  a 
bill,  original  so  far  as  necessary  to  supply  the  want  of  privity, 
and  having  done  this,  he  then  proceeds  as  in  a  bill  of  revivor ; 
and  in  this  way  a  devisee,  or  an  assignee  of  a  judgment  for  an 
annuity,  has  the  same  advantage  of  a  decree  be.  an  heir  or 
executor  would  have.  Hence  also  a  decree  may  be  revived 
against  a  devisee  thus  by  a  bill  in  nature  of  a  bill  of  revivor. 
2  Vera.  672.  And  the  decree  on  such  mixed  bill  will  not  be 
longer  or  shorter  than  on  the  first  bill.  A  deft,  is  not  allowed 
to  revive,  unless  he  has  an  interest  in  the  further  prosecution 
of  the  suit.  Cooper's  PI.  69. 

§  8.  In  what  manner  a  suit  may  be  revived,  by  pit.  or  deft, 
if  a  mutual  account  has  been  decreed,  for  each  is  as  a  pit. 
1  Eq.  Ca.  Abr.  3,  c.  5.  A  ph.  cannot  revive  against  two  of 
three  defts.,  except  where  the  one  omitted  never  answered. 
1  Vera.  308.  Pit.  may  revive  against  the  husband  alone,  on  a 
decree  on  a  bill  against  him  and  his  wife,  administratrix,  de- 
ceased, though  he  is  not  held  to  answer  further  than  the 
estate  he  had  with  her.  2  Vern.  195. 
Ferrers  r.  One  decree  may  be  revived  by  two  decrees ;  one  as  to  the 
cherry,  i  Eq.  executor  and  personal  estate,  another  as  to  the  heir  and  real 

Cn.  Abr.  4.  * 
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estate.  As  where  the  original  decree  for  the  payment  of  a  Ch.  226. 
sum  of  money,  also  for  conveying  lands  by  the  deft  to  the  Art,  11. 
pit.  and  he  died,  decree  revived  as  to  the  personalty,  demur-  K^y^^ 
rer  allowed  as  to  the  realty,  as  the  heir  was  not  joined.  How 
tenants  in  common  revive,  Cooper,  301,  302. 

^  9.  If  the  suit  abates,  the  ph.  may  bring  an  original  bill 
or  a  bill  of  revivor,  at  bis  election.  1  Vern.  463.  The  original 
bill  may  pray  for  parallel  decree  ;  the  bill  of  revivor,  to  have 
the  prior  proceedings  had  before  the  decree  enrolled  revived ; 
but  if  enrolled  regularly,  it  is  revived  by  teire  facia*.  1  Eq. 
Ca.  Abr.  4.  Then  may  be  a  bill  of  revivor  on  a  bill  of  revivor. 
If  one  be  deft,  in  the  original  bill,  and  alive,  abates  not  as  to 
him  ;  so  he  is  not  to  be  named  in  the  bill  of  revivor ;  but  if 
named  in  that  only,  he  may  be  named  in  each,  after  bill  of 
revivor*  Though  after  a  decree  is  enrolled,  it  is  usually  to 
to  be  revived  by  tcire  facias,  yet  as  that  can  revive  only  what 
is  in  the  decree,  a  bill  of  revivor  is  proper  if  other  matters 
also,  as  costs  after  the  decree  is  made  &c.  are  to  be  included. 
1  Eq.  Ca.  Abr.  4 ;  Hard.  201  ;  2  Ch.  R.  67 ;  1  Vera.  172. 
A  bill  of  revivor  is  not  allowed  after  thirty  years.  Ca.  Ch.  216. 
Demurrers  to  bills  of  revivor  and  supplement,  Cooper's  PI. 
214;  plea,  want  of  proper  parties,  301. 

§  10.  From  the  vast  number  of  cases  found  in  the  books  See  Cooper'! 
in  bills  of  revivor,  three  rules  may  be  extracted  that  embrace  PI-  61 to  M» 
near  all  of  them  :   1  If  a  party  named  in  the  bill  die,  and  %£c*. 
the  whole  interest  embraced  in  it  remains  in  the  surviving  Abr.  be. 
parties,  as  if  a  joint  tenant,  so  named,  die,  the  suit  may  pro- 
ceed, and  no  reviving  is  necessary  :  2.  If  such  party  die,  or 
is  married,  and  a  right  in  the  bill  vests  in  a  third  person  there- 
by, as  his  executor  fee.  of  the  deceased,  by  operation  of  law, 
such  third  person  must  be  made  a  party  by  bill  of  revivor  :  3. 
But  if  by  the  death  or  marriage  &c.  of  a  party  in  a  bill,  a  right 
included  in  it,  vests  in  a  third  person  by  a  new  title,  as  by 
devise  &c.,  such  third  person,  if  made  a  party  at  all,  must  be 
by  supplemental  bill ;  and  if  the  case  require  a  supplemental 
bill,  and  one  of  revivor  is  filed,  the  deft,  may  plead  in  bar  the 
supplemental  matter.  Cooper's  PI.  302. 
Abt.  11.  Bill  of  review. 

$  1.  A  bill  or  petition  for  a  review  is  not  a  matter  of  right,  Moseley's  R. 

but  of  grace  or  favour.    If  there  be  five  judges,  and  two  are  ?vi  n6'  HiU  r" 
° .     .  ..  -  *    p  .       f.  wmte. — see 

against  the  decree,  it  is  no  cause  for  a  commission  of  review,  ch.  193,  a. 

None  after  five  years'  acquiescence ; — nor  any  without  proof 

of  new  matter  &c.    A  decree  enrolled  cannot  be  varied  by  a 

new  bill ;  but  only  by  a  bill  of  review  or  appeal ;  as  the  same 

court  otherwise  might  make  contrary  decrees  on  the  same 

equity.  If  the  chancellor  err  in  matter  of  law  or  of  conscience, 

on  a  matter  of  fact  proved  before  him,  there  may  be  a  review 
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Ch  226.  of  it.    The  review  is  usually  on  the  old  record,  or  the  oM 
Art.  11.   depositions.  1  Roll.  Abr.  382.  But  if  he  err  in  his  decree  on 
V^v-V^  a  matter  of  fact,  this  decree  is  final,  and  cannot  be  reviewed, 
as  there  can  be  no  new  examination  of  witnesses.  1  Rol.  Abr. 
362;  lVern.  166,  292,417;  1  Eq.  Ca.  Abr.  81,  82;  2 
I  Vio.  Abr.    Eq.  Ca.  Abr.  173  to  180.   And  the  error  must  be  on  the 
*>y.— 2  Vera.  face  0f  the  decree,  or  the  new  matters  must  be  such  as  ex- 
isted at  the  time  of  the  decree,  but  discovered  after ;  3  P.  W. 
371  ;  2  Atk.  178  ;  and  it  must  be  new  matter  to  prove  what 
was  before  in  issue;  Cooper's  PI.  91  ;  and  material,  Id. ;  and 
pleas  to,  303,  304.  , 

§  2.  Nature  of  a  bill  of  review  ;— -is  as  a  writ  of  error,  and 
lies  to  reverse  a  decree  founded  on  a  mistake  of  the  law.  1 
Rol.  Abr.  382,  610.  So  on  a  mistake  in  conscience  on  proof 
before  the  chancellor,  135  ;— or  for  defects  in  wording  a  de- 
cree; 2  Ca.  Ch.  162; — or  for  want  of  jurisdiction  in  the 
court.  1  Vera.  292.  So  if  the  decree  award  to  the  pit  less 
than  is  due  to  him,  or  is  erroneously  dismissed  or  made  against 
him.  Ca.  Ch.  53.  So  for  error  apparent  in  the  decree.  1 
Rol.  Abr.  282  ;  Ca.  Ch.  54.  On  this  bill  new  witnesses  can- 
not be  examined.  No  such  examination  after  publication.  1 
Eq.  Ca.  Abr.  81  ;  3  P.  W.  371.  Quare  if  this  rule  extends 
to  new  matter.  See  s.  6. 

$  3.  Though  a  bill  of  review  is  as  a  writ  of  error  in  some 
respects,  it  is  not  in  all.  In  some  it  is  on  broader  ground. 
As  where,  if  a  decree  is  not  signed  and  enrolled,  a  bill  in  the 
nature  of  a  bill  of  review  lies,  as  one  will  not  enrol  a  decree 
against  himself,  to  have  a  bill  of  review.  2  Atk.  40,  177.  So 
there  is  a  supplemental  bill  in  the  nature  of  a  bill  of  review. 
2  Vesey,  596.  But  on  it  there  must  be  a  petition  to  re  hear 
or  appeal.  Id.  And  if  the  pit.  bring  such  a  bill  for  new  mat- 
ter discovered,  and  has  none,  deft,  can  object  but  by  plea  or 
demurrer,  not  at  the  hearing.  2  Atk.  40.  And  a  bill  of  re- 
view may  be  filed  on  the  grouud  of  error  on  the  face  of  ilie 
decree :  2.  It  should  appear  that  the  defts.  against  whom  x 
decree  is  entered,  had  answered  the  bill,  or  stood  out  process 
of  contempt ;  and  when  this  is  not  done,  a  bill  of  review  lies* 
4  Hen.  &  M.  376,  390,  Braxton  v.  Lee's  heirs. 

§  4.  IVhere  no  bill  of  review  lies.  Not  on  account  of  any 
new  evidence  or  matter  which  might  have  been  used  in  the 
first  cause,  then  known  to  the  party.  3  Ch.  R.  76.  Not  but 
for  error  in  law  appearing  on  the  (acts  stated  in  the  decree  ; 
for  if  new  matter  be  after  discovered,  it  is  assignable  for  error, 
but  by  leave  of  the  court.  1  Vera.  166,  292.  None  lies  after 
one  is  disallowed  on  demurrer  to  it.  I  Vern.  44,  417.  No 
second  bill  of  review ;  if  a  second,  why  not  a  third  Sic.  1 
Vern.  135.    Demurrer  to  this  bill  may  be  enrolled  when  al- 
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lowed.  2  Vera.  120.  A  decree  must  be  performed  by  the  Ch.  226. 
party,  if  able,  before  a  bill  of  review  will  be  allowed.  1  Vera.  Art.  11. 
117,  264,  292.  But  can  this  rule  apply  to  cases  of  errors  v^*v^*> 
apparent  in  the  record  f  It  is  conceived  it  applies  only  to 
cases  of  new  matter  after  discovered.  Nor  does  it  lie  against 
any  but  those  parties  to  the  first  bill.  2  Eq.  C.  Abr.  174;  2 
Freem.  R.  1 48.  None  lies  on  a  decree  correct  on  the  face  of 
it,  though  alleged  it  was  not  drawn  up  according  to  the  matter 
proved.  The  proper  remedy  in  such  case  is  to  get  the  cause 
re-heard  before  the  decree  is  signed  and  enrolled.  2  Eq.  Ca. 
Abr.  174.  The  decree  enrolled  is  matter  of  record,  and  the 
facts  stated  in  it  must  be  taken  as  true,  though  in  reality  mis- 
taken. Id.  Lies  not,  if  a  matter  was  in  issue  in  the  former 
hearing,  though  new  proof  of  it  be  found  after.  2  Eq.  Ca. 
Abr.  J 75.  None  lies,  till  the  former  decree  is  executed  in 
such  parts  of  it  as  does  not  extinguish  the  right,  as  a  release 
&c.,  and  if  not  so  performed,  is  matter  pleadable  in  bar.  Id. 
On  this  bill  of  review  only  matter  assigned  for  error  can  be 
objected  to-  Id.  None  lies  but  by  leave  of  court,  nor  till 
money  is  paid,  awarded  to  be  so  by  the  former  decree,  though 
to  be  refunded  if  it  be  reversed.  2  Eq.  Ca.  Abr.  176.  None 
lies  on  account  of  the  negligence  or  forgetfulness  of  parties, 
under  no  incapacity  :  nor  when  matters  have  been  settled, 
or  which  might  have  been  put  in  issue  in  the  original  cause. 
Id.  True  distinction.  Id.  And  2  Will.  R.  283,  284.  Leave 
of  court  must  be  had  for  this  bill  of  review,  where  brought 
on  new  matter,  as  on  a  deed  discovered  by  the  ph.  since  the 
former  decree ;  but  not,  if  brought  to  reverse  a  decree  for 
error  appearing  on  the  face  thereof.  And  4  Vin.  Abr.  409, 
414 ;  3  Will.  ft.  371  ;  3  Atk.  36  ;  2  Atk.  189. 

§  5.  Limitations  as  to  time  of  bringing  bills  of  review. 
Though  no  precise  time  is  fixed  by  law  or  practice,  yet  none 
is  allowed  after  long  acquiescence,  unless  the  error  be  appa- 
rent. 1  Vern.  287,  293 ;  3  Atk.  26.  Not  after  a  foreclosure 
of  an  account  settled  some  years.  2  Atk.  533.  Generally 
no  bill  of  review  after  twenty  years  after  cause  of  suit  ac- 
crued. This  rule  does  not  apply  to  contingent  interests,  or 
persons  under  legal  disabilities.  2  Ch.  R.  46 ;  1  Vera.  287 ; 
2  Vera.  196;  Cooper's  PI.  90,  92,  215;  Ambl.  645;  1 
Vern.  135.    Objection  is  by  plea.  Coop.  215. 

§  6.  Who  has  a  bill  of  review  fyc.  See  above,  several 
cases.  One  deft,  only  has  it  for  his  grievance.  Hard.  50. 
So  a  ph.  having  but  an  estate  or  title  in  equity.  Id.  So  if 
trustees  obtain  a  decree,  and  afterwards  are  changed,  the 
new  as  well  as  the  old  trustees  may  be  parties  to  a  review. 
Hard.  104.  So  where  four  defend  for  all  the  inhabitants  of 
A,  another  inhabitant,  not  a  party,  or  privy  to  any  of  the 
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Ch.  226.  four  defts.,  may  review.  Ca.  Ch.  272.  But  the  pit.  cannot 
Art.  12.  have  a  review,  because  the  suit  abated  on  account  of  the 
V^y^^  deft's.  death  before  the  decree.  Ca.  Ch.  122.  Nor  because 
a  fact  is  false,  for  there  can  be  no  new  examination  after  pub- 
lication. Ch.  37,  and  above.  One  not  privy  to  the  first  de- 
cree cannot  have  a  review  5 — nor  can  the  devisee  of  the  pit. 
in  the  first  bill.  Ca.  Ch.  123.  Nor  can  one  against  him  who 
is  no  party  or  privy ; — nor  can  one  who  has  released  his 
equity  before  the  decree.  Ca.  Ch.  107.  Various  principles 
and  cases,  Cooper's  PI.  88,  95.  Form  of  the  bill  of  review, 
94, 95, 96.  It  must  contain  substantially  every  matter  the  court 
shall  notice ;  but  a  supplemental  bill  may  be  added,  if  any 
event  has  happened  that  requires  it.  1  Vern.  135.  As  where 
a  new  party  becomes  interested  in  the  subject.  Demurrers 
to  bills  of  review  in  sundry  cases,  Cooper's  PI.  215,  216. 
Pleas  to  bills  of  review,  303,  304.  If  new  matter  is  the  sub- 
ject of  a  bill  of  review,  it  is  liable  to  any  plea  which  would 
have  avoided  the  effect  of  that  matter,  if  it  had  been  charged 
in  the  original  bill.  304.  Only  on  a  final  decree,  and  parties 
out  of  court  Ellzey  v.  Lane's  exrs.  2  Hen.  Si  M.  569 ; 
Quarrier  v.  Carter,  4  Hen.  &t  M.  242. 

Art.  12.  Decrees  in  equity.  A  decree  in  equity  duly  en- 
rolled, recorded,  or  registered,  is,  like  a  judgment,  a  matter  of 
record  ;  and,  not  reversed  or  appealed  from,  binds  all  parties  to 
it  and  their  privies,  and  the  subject  matter  on  which  it  is  spe- 
cifically made.  Decrees  in  equity  are  of  many  kinds,  as  ap- 
pears in  the  various  cases  above  stated,  and  in  the  books,  it 
is  here  intended  only  to  notice  :  1.  Some  general  principles  as 
to  them  :  2.  As  to  injunctions  :  3.  As  to  writs  ne  exeat  regno 
or  re  publico.  A  bill  lies  to  impeach  a  decree  for  fraud  in 
obtaining  it  Cooper,  96,  216. 

§  1 .  General  principles.  There  can  be  no  decree  against 
one  who  has  no  concern  in  the  matter  before  the  court.  1 
Vesey  jun.  292. 

§  2.  A  proper  decree  may  be  made,  as  to  levy  a  fine  in 
specie,  though  the  pit.  pray  for  general  relief  only,  as  in 
Hollis  v.  Carr 

$  3.  After  a  decree  is  made  the  ph.  cannot  dismiss  his  bill. 
Ca.  Ch.  40.  For  when  made  it  is  the  decision  of  the  law 
pronounced  by  the  court,  is  the  deft's.  right  and  security  in 
the  case,  and  binds  the  pit.  forever,  unless  duly  reversed. 

§  4.  A  decree  to  establish  a  custom  binds  all  persons  in  the 
same  circumstances  with  the  original  defts.;  if  directly  violated, 
may  be  revised  by  scire  facias  ;  but  if  evaded,  a  supplemental 
bill  lies ;  as  where  a  decree  established  a  custom,  that  all  the 
inhabitants  of  Manchester  should  send  their  corn,  which  was 
to  be  spent  in  their  families,  to  be  ground  at  the  pit's,  mills. 
Dougl.  222,  n. 
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^  5.  Interlocutory  decree  in  chancery,  and  an  appeal,  the  Ch.  226. 
Court  of  Errors  will  decree  on  the  merits.  1  John.  R.  529.      Art.  12. 

§  6.  Where  a  chancellor  is  not  liable  for  his  decree,  Ch.  s^-vw 
75,  a.  12,  s.  19. 

§  7.  Where  chancery  cannot  refuse  a  writ  of  error,  Ch. 
220,  a.  6,  s.  3. 

§  8.  On  a  bill  to  foreclose  a  mortgage  a  decree  is  final  for 
the  sale  of  the  mortgaged  property,  a  Cranch,  179  ;  Ch.  188, 
a.  2,  s.  5. 

§  9.  On  an  interlocutory  decree  dissolving  an  injunction  no  Young  t. 
error  or  appeal  lies.  6  Cranch,  51.  Grundy. 

10.  If  a  decree  be  made  on  a  sequestration  in  a  manner 
irregular,  the  cause  must  be  reheard.  Moseley's  R.  29. 

$11.  The  decree  must  be  concise,  but  contain  the  sub- 
stance of  the  proceedings  ;  and  it  may  be  enrolled  after  the 
death  of  the  deft.  2  Ch.  Ca.  227. 

§  12.  It  must  recite  the  facts  which  are  agreed  or  proved, 
otherwise  a  bill  of  review  would  be  prevented.  1  Vern.  214. 

§  13.  A  purchaser  after  a  decree  is  bound  by  it.  1  Vern. 
459. 

$  14.  So  a  purchaser  pendente  lite.  Id. 
$  15.  Not  one  bona  fide  before  the  bill  exhibited,  not 
a  party  to  it. 

§  1 6.  Nor  any  one  who  does  not  appear  gratis,  nor  was 
served  with  process  to  hear  judgment. 

§  17.  Nor  any  one  who  has  an  interest,  and  is  not  party  or 
privy.  Ca.  Ch.  48. 

§  18.  A  decree  in  chancery  does  not  bind  the  right,  but 
only  the  person.  Ca.  Ch.  301. 

§  19.  If  a  decree  be  made  against  other  defts.  while  one  is 
in  contempt  to  a  sequestration,  he  is  not  bound  by  the  decree, 
but  he  may  afterwards  appear  and  answer  and  have  the  cause 
heard.  1  Vern.  228.  If  a  decree  be  not  obtained  by  fraud,  it 
can  be  altered  or  varied  but  by  bill  of  review,  or  by  a  bill  in 
the  nature  of  a  bill  of  review.  Cooper,  216.  And  if  a  bill  be 
sued  to  set  aside  a  decree  for  fraud,  and  is  not  sufficient  for 
that  purpose,  the  deft,  may  demur  to  it.  Id.  Pleas  to  bills  to 
impeach  decrees  for  fraud,  Cooper's  PI.  304.  These  must 
deny  the  fraud  after  pleading  the  decree,  and  the  plea  must 
be  supported  by  an  answer,  also  meeting  the  charges  of  fraud. 
304. 

^  20.  Appeal  from  the  Superior  Court  of  Chancery  for  i  Hen.  k  M. 
R.  D.    Decree  in  the  alternative  to  convey  or  pay  money.  JJJjjj^jj 
Held,  on  a  bill  for  specific  performance  of  an  agreement,  the  _GjiDr  Fo-*5 
court  ought  not  in  lieu  of  such  performance  to  decree  a  sum  rum  Roma- 
of  money  absolutely,  but  conditionally  only,  allowing  the  deft.  ^"Jj'J  8i; 

Exchequer  Practice,  778, 800.— 2  Com.  D.  223.-3  P.  W.  142.— 3  Call,  22,  382. 
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Ch.  226.  bis  election  to  pay  or  perform  :  2.  But  if  be  be  guilty  of  con- 
ArU  13..  tumacy,  the  court  wanting  evidence  he  ought  to  disclose,  is 
v-^v^/  not  able  to  decree  the  specific  performance,  money  may  be 
decreed  to  compel  him  to  produce  it :  3.  A  writ  of  sequestra- 
tion cannot  be  issued  on  the  sheriff's  return  of  *«  non  est  inven- 
tus" on  an  attachment  of  contempt.  A  sequestration  had 
been  improperly,  and  an  inventory  and  possession  had  been 
taken  of  all  Hook's  estate,  his  lands  ordered  to  be  leased,  and 
the  rest  to  be  sold  ;  to  the  sequestration  a  supersedeas  had 
issued  below,  on  Hook's  giving  other  security.  No  statute 
provision  in  Virginia  as  to  sequestrations.  On  this  point,  as  oo 
others,  the  proceedings  were  on  English  cases  mostly  ;  as  DaU- 
ton  ©.  Coatsworth,  1  P.  W.  732 ;  Cowper  v.  Earl  Cowper,  2 
P.  W.  748  ;  Hiode's  Prac.  136  ;  Pre.  Ch.  553  ;  1  Har.  Ch. 
Prac.  254;  5  Bac.  Abr.  259 ;  Cro.  J.  577  ;  2  Sol.  Guide, 
511,  512,  515;  Gilb.  Cb.  35,  70,  191,  192;  3  Call,  382, 
Ross  v.  Colvile.  A  statute  of  Virginia  empowers  the  Court 
of  Chancery  to  appoint  sergeants  at  arms,  whose  powers  ex- 
tend throughout  the  State,  as  the  sheriff's  do  the  counties. 
Art.  13.  Injunctions. 

$  1 .  Numerous  arc  the  cases  in  England  in  which  writs  of 
injunction  have  been  issued,  not  only  to  stay  judicial  pro- 
ceedings, persons  leaving  the  country,  &c,  but  also  to  stay  or 
prevent  waste,  and  the  disposal  of  property  in  certain  cases. 
But  they  have  issued  there  in  many  cases  never  adopted  here. 
The  cases  of  injunction  in  the  United  States  have  been  but  few, 
and  in  some  cases  are  authorized  by  act  of  Coogress,  as  Ch. 
186,  a.  11,  s.  12.  In  a  general  view  it  may  be  best  to  leave 
the  cases  of  injunctions  in  the  United  States  pretty  much  to 
time  and  experience.  In  some  instances,  English  cases  may 
apply  very  fully,  in  others  but  imperfectly,  and  in  many  others 
not  at  all ;  because  chancery  in  England  in  the  course  of  cen- 
turies, as  a  part  of  the  English  system  of  jurisprudence,  has 
acquired  large  powers  in  regard  to  property,  judicial  proceed- 
ings, and  personal  restraints,  unknown  to  our  constitutions, 
laws,  and  practice, 
s  Dallas,  409.  §  2.  American  cases  of  injunctions*  An  injunction  in  equity 
ifs.  it***'  was  issued  at  the  suit  of  the  State  of  Georgia  to  stay  monies 

in  the  hands  of  the  marshal. 
2i  cmncif6'  $  3*  Supreme  Court  of  the  United  States  in  this  case 
179,  Digg»  v.  decided,  that  a  court  of  the  United  States  could  not  enjoin 
Wolcott.  proceedings  in  a  State  court ;  and  if  an  injunction  be  dissolv- 
ed, error  or  appeal  does  not  lie  &c.  6  Cranch,  51. 
1  JoUiu.  Can.  §  4.  An  injunction  was  decreed  and  issued  on  the  affidavit 
41 7-  of  one  of  the  pits.,  stating  that  he  verily  believed,  and  hoped 

to  prove,  certain  deeds  were  lost  or  destroyed,  as  stated  in 
their  bill. 
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$  5.  A  got  a  judgment  and  received  property  to  satisfy  it ;  Ch.  226. 
was  enjoined  not  to  proceed  till  he  accounted  for  it ; — also,  as  <£rf.  13. 
to  injunctions.  See  2  Dallas,  360,  365,  402,  415  ;  6  Johns,  s^-^-w 
R.  523. 

$  6.  An  injunction  was  issued  to  prevent  the  evasion  of  a  ^^"g^* 
turnpike  toll.    As  where  a  turnpike  corporation  legally  estab-  m  ' 
lished  a  toll-gate,  and  certain  persons  at  their  own  expense  cited  o  Johns, 
matje  a  by-way  for  persons  to  avoid  the  toll ;  chaucery  order-  J^607  lo 
ed  it  shut  up,  and  issued  a  perpetual  injunction  to  prevent  the 
said  persons  using  it,  or  allowing  others  to  use  it. 

7.  So  an  injunction  lies  against  a  mortgagor  in  possession,  2  Johns,  ch. 
to  stay  waste ;  and  also  in  regard  to  a  tenant  in  common.       R*  122i  146- 

^  8.  But  the  court  will  not  issue  an  injunction  to  stay  waste  Johns,  ch.  R. 
where  the  pit.  is  in  possession  and  has  his  legal  remedy,  ex-  318» 435" 
cept  in  very  special  cases. 

§  9.  But  an  injunction  was  issued  to  prevent  a  lessee  from  Johns.  Ch.  R. 
altering  a  dwelling-house  into  a  store.  And  generally,  no  49,  Lansing 
injunction  is  issued  for  him  who  has,  or  had,  a  clear  legal  Vm  Eddy* 
remedy. 

$  10.  A  State  court  has  no  jurisdiction  to  enjoin  a  judg-  7Crancb, 
ment  of  a  Circuit  Court  of  the  United  States.  27fl- 

$  11.  A  final  decree  (case  of  an  injunction)  cannot  be 
made,  until  all  parties  in  interest  are  before  the  court.  Mar- 
shall t>.  Beverly,  5  Wheaton,  313,  317. 

English  cases  of  injunctions.  These  are  numerous  in  the 
English  books,  but  only  a  few  will  be  here  noticed,  and  only 
such  as  are  understood  to  be  applicable  to  the  United  States 
or  to  some  large  portions  thereof. 

This  writ  issued  to  restrain  the  exercise  of  a  certain  em-  «Ves.jr.665, 
ployment.    As  wliere  the  owners  of  a  house  leased  it  for  sev-  Barret  v* Bla* 
enty  years  to  A,  and  he  expressly  covenanted  not  to  use  it  as  srave 
t  house  of  entertainment ;  but  A  underlet  it  to  B,  who  be- 
came insane,  and  his  wife  used  it  as  such  house  of  entertain- 
ment much  to  the  owners'  injury.    One  of  them  filed  a  bill 
and  an  affidavit  stating  the  facts,  being  surviving  owner,  and 
the  injury,  and  made  a  motion  for  an  injunction  to  restrain 
such  business  therein  &tc.    The  injunction  was  granted  ;  and 
the  chancellor  said,  "  it  is  in  the  nature  of  a  specific  perform- 
ance ;"  "  the  breach  of  the  agreement  may  consist  in  repeat- 
ed acts ;" — also,  this  business  was  exposing  wrongfully  the 
lessees  on  their  express  covenant.    This  case  in  principle,  is 
not  materially  different  from  that  of  Lansing     Eddy,  in  New 
York. 

So  it  has  been  decided,  that  sending  a  surveyor  to  mark  6  Ves.jr.688. 
out  trees  is  a  sufficient  ground  for  an  injunction.    If  after  the 
injunction  served  the  party  disobey  it,  all  process  of  contempt 
issues  till  the  deft,  be  taken  and  committed  on  affidavit  of 

vol.  vn.  78 
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Ch.  226.  disobedience.  Prac.  Reg.  in  Ch  217.    An  injunction  maybe 
Art,  13.  by  parol  to  one  present  in  court.  Id.  197.    Such  as  are  no! 
v^-v-^'  parties  to  a  suit  in  equity  cannot  be  protected  by  an  injunction. 

2  Anstr.  553.    An  injunction  may  stay  trial,  or  verdict,  of 
judgment,  or  execution,  or  money  levied  tbereon  in  the  officer's 
bands.  Prac  Reg  in  Ch.  201.  As  has  been  done  in  American 
cases.  An  injunction  is  dissolved  of  course,  without  motion  on 
overruling  exceptions.  Buub.  30.    A  bankrupt  brings  trover 
against  his  assignees  after  he  has  acquiesced  a  year  or  more 
under  the  commission  ;  an  injunction  will  be  granted  till  hear- 
ing. 2  Vesey,  326.    In  admiralty  proceedings  an  injunction  is 
not  granted  to  stay  them,  on  a  suggestion  papers  are  destroyed, 
arid  an  acknowledgment  got  by  duress.  3  Atk.  350.  The  court 
will  not  dissolve  the  injunction,  if  the  party  deft  confesses  he 
did  waste  before  the  bill  was  filed,  though  he  denies  on  oatb 
he  committed  any  after    3  Atk.  485.    An  injunction  is  not 
granted  to  prevent  a  common  trespass,  but  will  to  restrain  &c. 
when  it  becomes  a  common  nusance.  3  Atk.  21.    But  only 
common  nusances  at  law  are  so  restrained,  not  those  feared 
(though  reasonably  deemed  such.)  3  Atk.  750.    Pit.  and 
deft,  tenants  in  common,  and  both  in  possession,  injunction  re- 
fused as  to  waste,  but  allowed  on  affidavit  of  the  deft's.  insol- 
vency. 3  Bro.  C.  C  621.    An  injunction  to  quiet  possession 
is  grantable  only  where  the  pit-  has  been  in  possession  three 
years.  1  Eq.  Ca.  Abr  284  ;  1  Vern.  1 36.    Nor  unless  a 
right  appear.  1  Vern.  127  ;  1  Ch.  Ca.  157.    Is  never  to  be 
granted  before  a  bill  filed.  4  Inst.  92.    Exceptions,  2  Vern. 
401     Chancery  will  not  grant  a  perpetual  injunction,  though 
the  party  has  had  five  verdicts  in  ejectment,  unless  there  be 
some  fraud,  or  trust,  or  accident  to  give  it  jurisdiction.  2  Eq* 
Ca.  Abr.  522.     Some  exceptions  since.   Id.  Injunction 
granted  in  the  case  of  Gay,  author  of  the  Sequel  of  the  Beg- 
gar's Opera,  against  publishing  and  selling  that  book,  on  a  bill 
founded  on  8  Anne,  c.  19.  Id. ;  and  4  Vin.  Abr  278.  A  built 
part  of  his  house  on  B's  land  and  he  encouraged  it,  then  sued, 
and  injunction  to  his  action  granted,  for  being  a  nusance  every 
continuance  is  a  fresh  nusance,  and  so  A  would  be  perpetually 
liable  to  actions.  2  Eq.  Ca   Abr.  522     Several  injunctions 
foi  bidding  one  to  print  another's  book.  2  Eq.  Ca  Abr  523; 
4  Vin.  Abr.  278;  2  Bl  Com.  40u\  407;  2  Atk.  143,  341. 
Whenever  the  deft,  has  his  proper  defence  at  law,  chancery  will 
not  let  him  have  an  injunction.  2  Eq.  Ca.  Abr.  524.  Other- 
wise if  he  have  matter  in  defence,  he  can  avail  himself  of  but 
m  equity.  Id.    Perpetual  injunction  to  the  pit.  not  to  sue  on 
a  bill  of  exchange  legally  discharged  at  Leghorn.  Id.  525i 
Granted  to  stay  waste  by  devisee  in  trust.  Id.  528.  Injunc- 
tion from  further  digging  a  ditch.  1  Vesey  jun.  140.  Gen- 
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©rally  no  injunction  till  hearing,  unless  a  ground  for  it  rn  the  Ch.  226. 
answer ;  but  as  to  waste,  patents,  and  irreparable  mischiefe   Art.  14. 
granted  on  affidavit  after  answer.  1  Vesey  jun.  430.  Chancery  <^sr**' 
will  not  grant  an  injunction  in  favour  of  an  executor  against  a 
creditor  proceeding  at  law.  4  Vesey  jun.  638.    Granted  to 
prevent  converting  old  houses  in  London  to  purposes  danger- 
ous to  the  public.  5  Vesey  jun.  129.    If  the  ph.  be  hung  up 
a  year  by  injunction,  he  must  have  a  scire  facias  before  exe- 
cution. 1  Stra.  301,  Winter  r.  Lightbound. 

So  if  a  party  gain  by  fraud  or  any  unfair  means  any  undue 
advantage  of  another,  and  is  proceeding  at  law  to  avail  himself 
thereof,  equity  will  interpose  and  restrain  the  proceedings  ;  as 
if  he  fraudulently  obtain  a  deed,  or  without  consideration,  or 
for  an  inadequate  consideration  or  other  deed  than  intended. 
Cooper's  PI.  139,  141  ;  cites  Redesdale  &c. ;  and  1  Burr, 
396  ;  4  Inst.  64 ;  3  Lev.  36. 

So  chancery  issues  injunctions  in  many  cases  to  prevent 
irreparable  injury  or  mischief  to  the  ph.,  as  in  various  cases 
•f  waste.  See  the  oases,  Cooper's  PI.  149  to  157.  So  as  to 
many  trespasses.  Id.  So  as  to  the  acts  of  copartners,  and 
copy-rights,  and  patents  of  inventions,  &tc.  Id.  So  as  to  a 
multiplicity  of  lawsuits.  Cooper's  PI.  157,  158,  Sec.  In  these 
numerous  cases  it  is  material  to  observe,  that,  though  the  pit. 
generally  must  state  and  shew  a  title  to  the  thing  be  claims 
in  his  bill,  yet  it  is  not  the  modern  practice  to  require  him  to 
establish  his  title  at  law  before  he  brings  his  bill.  In  this 
respect  the  modern  is  much  more  liberal  than  the  ancient 
practice. 

Art.  14.  Ne  exeat  regno  or  repMica. 

$  1.  General  principles.  This  writ  is  specially  authorized 
by  the  judiciary  act,  as  stated  Ch.  186,  a.  11,  s.  12,  in  certain 
cases.  But  this  statute  provision,  it  is  conceived,  does  not 
exclude  this  writ  in  chancery  cases  generally  ;  but  our  courts 
may  issue  it  in  suitable  cases,  on  the  general  principles  recog- 
nised in  chancery  proceedings  in  England  applicable  to  our 
situation. 

This  writ  is  used  in  England  as  well  as  in  the  United  States, 
to  secure  the  deft,  to  answer  demands  against  him ;  but  as  it 
restrains  him  of  his  liberty,  in  some  measure,  it  ought  not  to 
issue,  but  upon  good  evidence,  and  for  substantial  reasons ; 
therefore  the  affidavit  made  to  obtain  it  must  be  positive,  and 
fairly,  honestly,  and  understandingly  made.  5  Vesey  jun.  9. 
And  if  not  so,  the  court  will  discharge  him,  though  it  will 
require  of  him  security  to  abide  the  decree.  Id.  See  a.  5, 
s.  32. 

§  2.  Cases,  American,  This  writ,  ne  exeat  republica,  can-  2  Johns.  Ch 
not  be  granted  for  a  debt  due  and  recoverable  at  law.  as  in  R  ^  441 
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Ch.  226.  that  case  the  creditor  may  take  its  legal  steps  to  secure  it ; 
Art.  14  but  it  issues  only  where  an  equitable  demand  exists,  and  is 
v^*v-^»  actually  due  to  one.  So  it  was  issued  in  cases  of  suits  for  an 
alien,  on  a  wife's  petition  and  affidavit,  to  prevent  the  husband's 
leaving  the  State  of  New  York.  This  is  a  process  issued  by 
chancery  courts,  in  several  other  cases,  as  in  matters  of  ac- 
count, to  prevent  the  debtor's  leaving  the  State,  with  his  bail, 
who  has  sold  his  property,  though  sued  at  law.  This  is  consist- 
ent with  the  general  rule,  where  the  reason  for  this  writ  arises 
after  the  action  is  commenced  without  sufficient  bail  or  attach- 
ment, or  where  the  bail  is  also  about  to  leave  the  State. 

$  3.  English  cases  applicable  in  our  practice.  Accounts  are 
a  proper  subject  for  this  writ.  And  it  has  been  decided  that  a 
general  affidavit  of  the  belief  of  the  deft's.  intentions  to  quit 
the  kingdom  is  sufficient,  without  stating  the  circumstances  on 
which  the  belief  is  founded.  5  Vesey  jun.  96.  The  English 
practice  usually  is  not  to  serve  any  subpoena,  but  this  writ,  ne 
exeat  fyc.  is  served  personally  on  the  party,  and  then  he  is 
bound  to  appear,  and  put  in  his  answer ;  then  he  may  apply 
to  supersede  the  writ.  5  Vesey  jun.  96.  Must  be  sufficient 
grounds  shewn.  5  Vesey  jun.  591.  At  common  law  every 
one  might  go  out  of  the  realm,  as  he  pleased.  F.  N.  B.  85 
a,  192.  Admitted  this  writ  has  ever  been  granted  for 
special  reasons,  though  but  rarely  to  prevent  particular  persons 
departing  the  realm,  as  the  king  ever  has  had  a  right  to  his 
services  to  defend  it.  F.  N.  B.  192,  8th  edition ;  and  Dyer, 
176,  189.  This  writ  may  be  directed  to  the  party  or  to  the 
sheriff.  F.  N.  B.  193.  Form  of  it  to  the  party,  Id.  Was 
originally  a  state  writ  issuing  out  of  chancery,  on  application 
from  the  secretaries  of  state,  without  shewing  cause ;  but  after- 
wards it  was  extended  to  many  purposes.  2  Cora.  D.  Chan. 
4  B.  Issues  to  prevent  the  exeat  of  a  debtor.  Id.  But  the 
affidavit  to  obtain  it  must  say  the  deft,  is  indebted,  but  also 
state  the  factsjon  which  the  debt  arises ;  and  if  against  an 
administrator,  it  must  swear  to  a  belief  of  assets  in  his  bands. 
2  Vesey,  489  ;  3  Atk.  501.  Debt  roust  be  made  certain, 
and  appear  to  the  court  to  be  due.  1  Atk.  521.  Ought  not 
to  be  granted  when  the  debt  is  entirely  at  law.  Id.  Never 
granted  where  there  is  not  a  mere  equitable  demand.  2  Atk. 
210.  Not  granted  without  oath.  Skin.  136.  And  must  be 
for  a  particular  cause.  4  Mod.  179.  Must  be  probable  the 
party  means  to  abscond.  3  Bro.  C.  C.  370.  Is  usually  dis- 
charged on  his  giving  security  as  to  the  demand  on  him.  1 
Vesey  jun.  96  ;  3  Bro.  C.  C.  218,  370,  427,  476.  May  be 
form  of  the  to  a  female,  or  to  a  feme  covert  executrix.  Ca.  Cb.  116.  May 
where  St  lie.,  be  not  10  g°  10  Scotland,  as  Scotland  is  not  within  the  process 
Bohtiu,  72, of  the  English  courts.  1  P.  W.  263. 
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The  wife  may  apply  for  this  writ  against  her  husband,  but  Ch.  226. 
it  cannot  issue  on  her  affidavit  alone.  1  Vesey  jun.  4;  5R.   Art.  15. 
II.  c.  2.   By  this  act  the  government  may  restrain  by  procla-  V^"W^ 
mation  &c.  (Not  adopted  in  Carolina.) 

^  5.  A  bill  to  execute  a  decree  is  sometimes  necessary.  As 
where  the  pit.  neglects  the  execution  till  embarrassed  by  subse- 
quent events.  And  it  may  also  be  brought  by  one  not  a  party,  nor 
claiming  under  a  party  to  the  original  decree  ;  but  claims  in  2  Vesey  jun. 
a  similar  interest,  or  is  not  able  to  obtain  the  determination  of  tw. 
his  own  rights  till  the  decree  is  carried  into  execution  ;  or  by 
or  against  one  claiming  as  assignee  of  a  party.  So  by  and 
against  purchasers  under  the  parties,  bound  by  the  decree. 
Cooper's  PI.  99.  And  if  an  inferior  court  of  equity  has 
not  jurisdiction  to  execute  its  decree,  it  may  be  done  on 
this  bill  in  a  higher  court;  as  where  a  deft,  removes  out  of 
the  jurisdiction  of  the  inferior  court,  but  is  within  the  reach  of 
the  superior.  Id.  99,  100.  It  is  said  that  this  bill  is  io  some 
cases  an  original  bill,  and  in  some  in  the  nature  of  one.  In 
some  is  a  bill  of  revivor  or  supplemental  bill,  or  both  ;  and  the 
form  varies  accordingly.  Id.  And  if  a  pit.  file  this  bill,  and 
has  no  right  or  interest  in  the  subject  matter,  and  such  fact 
does  appear  in  the  bill  so  as  to  be  a  ground  of  demurrer,  this 
matter  the  deft,  may  plead.  305. 

Art.  15.  Practice  in  equity.    This,  of  late  years,  has  be-  gee  Cb.  191 
come  an  article  of  considerable  importance  in  classing  and  practice  in 
arranging  law  matters.    We  find  little  or  nothing  under  this  courts 
head  in  the  old  books ;  and  even  in  Bacon's  Abridgment, 
and  Comyn's  Digest,  the  word  is  not  to  be  found  in  the  index 
of  either.    This  classing  of  certain  cases  under  the  head  of 
practice,  seems  to  have  crept  into  use  a  few  years  before  the 
American  revolution,  and  of  late  years  includes  a  large  portion 
of  all  the  adjuded  cases  in  law  and  equity. 

^  1.  American  cases.    In  this  complex  case  many  matters  2Cranch, 
will  be  seen,  very  useful,  as  shewing  chancery  proceedings,       f 1  J» 
partly  summary  and  partly  by  jury,  in  our  Circuit  Couits  of  esecatow* 
the  United  States,  in  which  all  chancery  suits  are  new,  in  most  Stead  s  ex- 
parts  of  American  practice.  The  case.  Before  the  year  1772,  e*ccuto"» 
John  Rae  and  John  Sommerville,  partners  in  trade  in  Georgia, 
became  indebted  to  Stead,  a  British  creditor,  in  the  sum  of 
£3864  sterling,  on  account.     They,  while  living,  divided 
their  supposed  profits  in  trade,  and  each  drew  out  a  large 
part  of  their  joint  funds,  and  invested  his  said  part  in  lands 
and  negroes,  to  his  separate  use.    This  should  not  have  been 
done  before  their  debts  were  paid.    Rae  died  in  1772,  intes- 
tate, and  Sommerville,  surviving  partner,  died  in  1773,  having 
made  Edward  Telfair  his  executor,  and  leaving  a  large  real 
and  personal  estate.   Rae  left  £9014.  5s.  sterling  in  personal 
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Ch.  226.  estate,  partly  purchased  by  monies  so  drawn  from  the  joint 
Art.  15.  fund.  The  same  came  into  the  hands  of  his  three  adminis- 
v^v*^/  trators,  viz.  said  Sommerville,  Samuel  Elbert,  and  Robert 
Rae,  all  of  whom  were  deceased  before  this  suit  was  com- 
menced. Telfair,  as  executor  of  said  SomtnerviUe,  who  was 
so  administrator  of  Rae,-  got  possession  of  a  large  part  of  his 
estate,  part  of  it  so  purchased.  On  the  death  of  Robert  Rae 
so  administrator,  his  wife  Rebecca,  (married  to  Samuel  Ham- 
mond,) his  executrix,  got  possession  of  a  large  part  of  said  John 
Rae's  estate,  so  purchased,  with  said  joint  funds.  On  Samuel 
Elbert's  death,  the  last  surviving  administrator  of  Robert  Rae, 
Samuel  Elbert's  executors,  viz  Elizabeth  Elbert,  William 
Stephens,  and  Joseph  Habersham,  got  possession  of  part  of 
said  John  Rae's  estate,  so  purchased.  Habersham,  as  legatee 
of  Jane  Sommerville,  daughter  of  said  John  Rae,  got  pos- 
session of  a  Ifirge  personal  estate,  liable  to  the  complainants' 
claims,  who  were  said  Stead's  executors.  Administration  dt 
bonis  non  was  granted  of  the  estate  of  John  Rae  to  John 
Cobbison  and  wife,  and  part  of  his  estate  s<»  purchased,  came 
to  their  hands.  James  Rae,  deceased,  a  legatee  of  said  Jane, 
got  possession  of  an  estate  liable  to  said  claim,  come  to  the 
hands  of  his  administrators,  the  said  Cobbison  and  wife. 

The  complainants  in  their  bill  in  equity,  charged  that  the 
defts.  had  wasted  or  misapplied  the  property  liable  to  their 
said  claim,  and  sought  a  discovery  against  each  of  them  of 
assets  and  funds,  but  did  not  ask  for  any  specific  relief;  their 
object  was  to  avail  themselves  of  said  property,  so  liable,  in 
all  its  numerous  ramifications  in  so  many  different  hands. 

The  defts.  answered  separately.  The  answer  of  Cobbison 
and  wife  admitted  they  held  600  acres  of  land,  part  of  said 
John  Rae's  estate,  but  that  they  did  not  know  wkh  what 
money  it  was  purchased  ;  also  £348.  2s.  4d.  in  personal  estate. 
Said  Hammond  and  wife,  Habersham,  and  Stevens,  demurred 
to  the  bill,  for  two  causes  stated.  Also  they  pleaded  a  former 
recovery  at  law,  in  1775,  by  Stead  himself,  against  said  Tel- 
fair in  bar.  The  numerous  other  defts.,  according  to  their 
respective  interests,  pleaded,  or  confessed,  or  dented  facts, 
claimed  a  right  to  retain,  or  to  be  allowed  for  losses,  by  paper 
money  &c.  as  they  understood  their  several  cases.  April  30, 
1794,  the  Circuit  Court  overruled  the  demurrer.  November 
15,  1794,  adjudged  no  such  record  of  a  former  recovery 
existed,  and  appointed  auditors  to  find  the  balance  due  to 
the  complainants.  Their  report  being  set  aside,  as  imperfect, 
the  clerk  was  directed  to  ascertain  the  said  balance,  and  an 
issue  was  directed  to  ascertain  the  damages.  On  the  verdict 
returned,  it  was  decreed,  May  5,  1795,  that  £3634.  14s.  7d. 
Rterling,  with  interest  at  5  per  cent,  per  annum,  from  January 
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1,  1774,  to  this  day,  (deducting  interest  from  April  19,  1775,  Ch.  226. 
to  September  3,  1783,)  be  paid  to  the  complainants,  with  5  Art.  15. 
per  cent,  on  principal  and  interest,  for  expenses  in  remitting  s^*v*^> 
said  amount  to  Great  Britain,  where  contracted  to  be  paid  ; 

and  that  the  partnership  property  admitted  by  the  defts.  to  be 
in  tbeir  bands,  be  first  applied  towards  discharging  the  com- 
plainants* said  demand  ;  that  several  lots  of  land  belonging 
to  the  said  John  Rae  and  Jithn  Sommerville,  copartners,  re- 
ferred to  in  the  d  eft's,  answers,  be  sold  at  auction  by  the  marshal 
of  the  court,  (on  a  day  named,)  for  cash,  on  notice  specified. 
After  sundry  sales,  the  balance  due  was  $11,196.  November 
15,  1796,  another  decree  was  made  to  sell  more  lots ;  and 
sundry  negroes  named  at  auction  &tc.  in  like  manner;  and  that 
certain  choses  in  action,  named,  be  delivered  to  the  complain- 
ants with  proper  powers  to  collect  ihem,  and  account  &tc.  May 

2,  1797,  the  complainants  were  allowed,  by  supplemental  bill, 
to  add  a  new  deft.  November  17,  1797,  decreed  several 
other  lots  be  sold  in  like  manner  ihat  belonged  to  the  estate 
of  said  John  Rae.  May  2,  1799,  a  decree  was  made,  on 
the  said  supplemental  bill,  against  the  said  new  deft.,  and  on 
bearing  and  argument,  that  a  pretended  conveyance  of  450 
acres  pleaded,  be  set  aside,  and  that  the  same  be  so  sold  ;  also, 
that  certain  other  negroes  named,  be  sold,  in  the  possession  of 
Samuel  Elbert's  executors  ;  that  the  marshal  pay  to  the  com- 
plainants the  proceeds  of  the  sales  ordered  towards  their 
balance  specified.  May  28,  1800,  decreed  that  £348.  2s.4d. 
assets  in  the  hands  of  the  said  Ann  Cob  bison,  as  by  her  an- 
swer, be  paid  by  her  in  ninety  days  to  them. 

From  these  decrees  the  defts.  appealed,  and  assigned  four- 
teen errors,  involved  in  substance  in  the  remarks  below.  The 
cause  was  argued  February  1803,  by  Key,  for  the  complain- 
ants ; — no  counsel  appeared  for  the  defts.    Decrees  affirmed. 

Remarks.  On  this  case  it  may  be  observed :  1 .  That  it 
was  not  deemed  necessary  for  executors  to  set  forth  their  let- 
ters testamentary  :  2.  That  they  may  seek  a  discovery  of 
assets  in  equity,  though  they  have  an  action  at  law :  3.  That 
it  is  no  bar  to  such  discovery,  if  a  judgment  at  law  has  been 
recovered  by  the  creditor  against  the  debtor's  executors  :  4. 
That  if  the  assets  in  the  hands  of  the  defts.  in  a  suit  in  equity 
are  more  than  sufficient  to  pay  the  pit's,  debt,  then  the  court 
may  apportion  the  amount  to  be  paid  among  the  defts. ;  seem 
if  insufficient  :  5.  That  it  was  no  error  to  make  a  decree  in 
pounds,  shillings,  and  pence  sterling :  6.  That  it  was  no  error 
in  not  making  the  heirs  of  the  deceased  debtor  a  party  to  the 
bill :  7.  A  jury  was  impannelled,  and  properly,  to  assess  the 
damages :  8.  The  court  directly  ordered  real  and  personal 
estate  to  be  sold  at  auction  to  satisfy  a  debt,  but  only  such 
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Ch.  226.  estate  as  by  the  confessions  of  the  clefts,  appeared  liable :  9. 
Art,  15.  The  Supreme  Court  of  the  United  States  received  inform  a- 
K^y^J  uon  *8  t°  106  construction  given  by  the  courts  of  Georgia  to 
the  statute  of  5  Geo.  II.  making  lands  in  the  Colonies  liable 
for  the  payment  of  debt :  10.  That  the  judges  tried  all  mat- 
ters in  the  suit  without  a  jury,  except  assessing  damages,  lying 
only  in  a  jury's  discretion :   11.  The  court  proceeding  in 
equity  gave  a  specific  remedy,  though  not  asked  for  :  12.  This 
court  proceeded  against  the  deceased  debtors'  joint  funds, 
though  divided  and  invested  by  each  partner  to  his  sole  use  in 
lands  and  negroes  many  years  before  the  suit,  and  ordered 
these  lands  and  negroes  to  be  sold  to  pay  their  debts  :  13. 
Though  these  were  purchased  in  part  with  monies  not  taken 
from  said  joint  funds:  14.  No  proceedings  against  the  per- 
sons of  the  defts.  :  15.  The  defts.  classed  themselves  in  their 
answers  according  to  the  situation  of  the  property  fee.  respec- 
tively held  by  them  and  their  titles:  16.  Not  assets  enough 
being  found  in  the  bands  of  the  defts.  at  first  sued,  the  comr 
plainants  were  allowed  by  supplemental  bill  to  add  a  new  deft. : 
17.  The  court  from  time  to  time  decreed  and  ordered  sales 
as  best  suited  the  nature  of  the  case :   18.  The  court  ascer- 
tained balances  by  auditors,  and  also  by  its  clerk  :  19.  Inter- 
est was  deducted  in  equity  during  the  American  revolutionary 
war :  20.  The  court  charged  the  debtors'  estates  with  the 
expenses  of  remittance  :  21.  Chases  iu  action  were  deliver- 
ed to  the  complainants  to  collect  towards  their  debt  and  to 
account.    In  several  of  these  matters  it  will  be  observed,  the 
court  accommodated  its  proceeding  to  circumstances  as  far 
as  any  chancery  court  in  England  can,  and  further  than 
referees  can.  See  case,  Stead's  executors  v.  Course,  Ch.  119, 
a.  1,  s.  6. 

§  2.  In  several  cases  our  practice  in  equity  is  stated  in  con- 
nexion with  other  matters ;  as  Graves  v.  Boston  Marine  Insu- 
rance Company,  Ch.  40,  a.  28,  s.  13 ;  Ch.  225,  a.  7  ;  Rie- 
ley  v.  Lamar  &  al.,  Ch.  194,  a.  2,  s.  25  ;  Bod  ley  v.  Taylor, 
Ch.  225,  a.  6,  s.  20  ;  Harrison  t.  Sterry  &  al.,  Ch.  18,  a.  3, 
s.  24 ;  Field  v,  Holland,  Ch.  165,  a.  2,  s.  3;  Ch.  182,  a. 
14,  &c. 

1  "iT'^i?1  °n  Seneral  American  principles  a  creditor  cannot  sue  in 
J.  raiEt?  e9uity  when  he  has  a  remedy  at  law,  as  assumpsit  for  work 
adran.         and  labour ;  also  practice  in  equity  will  be  seen  in  almost  all 

the  cases  before  stated  in  this  and  the  preceding  chapter. 
?  Cranch,        §  3.  An  appeal  from  the  decree  of  the  Circuit  Court  for 
202,  Wifsio   the  District  of  Columbia.    Held,  the  deft,  to  an  attachment  in 
v.  Kooni«.     chancery  in  Virginia  may  plead  the  statute  of  limitations,  with- 
out an  answer  and  denial  of  the  debt  or  averment  it  is  paid. 
If  this  be  a  valid  objection  it  should  it  should  have  been  sooner 
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ken*    Not  good  in  this  case,  "  whicb  is  really  a  case  at  law  Ch.  226. 
as  between  the  present  parties."    If  "  really  a  case  at  law,"   Art,  15. 
bow  was  it  sustained  in  equity,  considering  the  said  !  6th  sec-  s-^-v-^/ 
tion  of  the  judiciary  act  ? 

§  4.  Error  in  a  suit  in  equity ;  and  held  the  Circuit  Court  ££™cb,^ 
for  the  district  of  East  Tennessee,  as  a  court  of  equity,  cannot  Vm  Williams! 
a  writ  of  possession  to  enforce  its  decree. 
^  5.  Title  quieted  in  equity  under  Virginia  lam.    Appeal  8  Cranch, 
>m  the  Circuit  Court,  sitting  at  Alexandria,  as  a  court  of  J^^"" 
equity.    In  1806,  Pendleton,  pit.  in  that  court,  filed  his  bill  to  Pendleton, 
be  quieted  in  the  title  of  eighty  throe  acres  of  land  contiguous 
to  the  town  of  Alexandria,  possessed  by  him  and  those  under 
whom  he  claimed  above  fifty  years,  deducting  eight  years  and 
a  hundred  and  thirty-six  days  for  the  revolutionary  war. 
Held,  1.  If  a  case  be  clear,  a  court  of  equity  will  interpose, 
otherwise  not,  but  leave  the  parties  at  law :  2.  A  purchaser 
with  notice  is  protected  by  his  vendor's  want  of  notice  :  3. 
Aji  adverse  possession  of  fifty  years,  though  with  know- 
ledge of  a  better  title,  is  valid  against  it :  4.  A  purchaser 
without  notice  has  a  right  to  join  his  adverse  possession  to  the 
ostensible  or  apparent  adverse  possession  of  his  vendor  so  as 
Co  avail  himself  of  the  statute  of  limitations ;  the  possession  of 
Pendleton  and  those  under  whom  he  claimed  had  been  to  a 
line  north  six  west ;  the  other  party  urged  it  should  have 
been  to  a  line  north,  seventeen  west,  on  which  last  construc- 
tion the  400  acres  originally  granted,  would  not  have  extend- 
ed so  far  down  the  Potomac  towards  the  town  of  Alexandria : 
5.  By  the  laws  of  Virginia  governing  this  case  a  possession  of 
thirty  years  under  some  circumstances,  and  of  fifty  years 
under  any,  constitutes  a  title  against  all  the  world  :  6.  The 
purchaser  is  not  bound  to  know  that  a  private  parol  agreement 
exists,  which  may  make  the  vendor's  right  of  possession  vary 
from  his  visible  possession  ;  therefore,  a  private  parol  trust 
in  the  vendor,  unknown  to  the  purchaser,  does  not  pass  to  him 
any  more  than  any  other  secrej  trust  does :  7.  A  suit  not  pro- 
secuted to  a  decree  or  judgment  is  not  constructive  notice  to 
a  person  not  a  pendente  lite  purchaser  :  8.  Where  a  suit  ter- 
minates by  abatement  and  is  not  revived,  it  takes  no  time  out 
of  the  act  of  limitations.    Doubts  hanging  over  Pendleton's 
title  must  be  removed  by  a  decree  in  equity  quieting  it.  In 
this  case  proceedings  in  equity  and  chancery  in  Virginia  ap- 
peared as  far  back  as  the  year  1741. 

^  6.  Appeal  from  a  decree  of  the  Circuit  Court  for  the  f^jjjjj,. 
Virginia  District  in  a  suit  in  chancery  brought  by  the  trustees  mend's"1™ 
for  the  creditors  of  William  B.  Magruder  &  Co.  against  admrs.*.  Mh- 
Drummond's  administrators,  to  compel  them  to  account  for  gjjjJsllCw''s 
funds  put  into  the  bands  of  their  intestate  by  William  B.  Ma- 
vol.  vii.  79 
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Ch.  226.  gruder  St  Co.  The  defts.  in  their  answer  below,  denied  the 
Art.  15.  6rm  of  Magruder  &.  Co.,  saying  they  knew  no  such  copartner- 
V^V^/  smP»  and  Put  tuem  to  prove  it,  so  denied  the  deed  of  trust  &cc. 

in  the  bill,  and  put  them  to  prove  it  ;  also  answered,  that  the 
funds  put  into  his  hands  by  Magruder  were  for  paying,  and 
only  sufficient  to  pay  their  intestate.  Held,  the  court  above 
will  not  presume  that  any,  or  other  proof  of  matter  so  denied 
was  made  than  appears  in  the  case  sent  up  :  2  The  clerk  of 
the  court's  certificate  of  a  copy  of  a  deed  mu»t  have  the  pre- 
siding judge's  certificate,  that  the  clerk's  attestation  is  in  due 
i  form  :  3.  If  the  Supreme  Court  reverse  a  decree  on  a  techni- 
cal objection,  it  does  not  dismiss  the  bill  absolutely,  but  will 
remand  the  cause  for  further  proceedings,  though  objected  the 
pits,  below,  had  no  equitable  claim  to  new  proof,  as  they 
claimed  for  favoured  creditors,  &c. 
9Crnncb,         §  7.  Appeal  from  a. decree  of  the  Circuit  Court  in  Rhode 

chrk'tevee.  *s'ai,d  on  a  ^e<*  Kiemsdyk  to  obtain  payment  of  the 
mors  i .  Van  amount  of  a  certain  bill  of  exchange,  drawn  at  Batavia  by  the 
Riemulyk.  deft's.  supercargo  on  a  house  in  Holland,  in  favour  of  tbe  ph., 
to  repay  him  for  advances  he  made  to  the  use  of  the  defts. 
Three  of  the  defts.  were  discharged  insolvents,  and  their  an- 
swers admitted  the  grounds  of  the  pit's,  demand  ;  but  the 
fourth,  John  Innes  Clark,  was  solvent,  and  died,  making  bis 
executors,  joined  in  the  bill.  In  point  of  practice,,  held  1. 
The  solvent  partner's  executors  were  not  bound  by  the  an- 
swer of  their  said  co-defts.  :  2.  Nor  were  their  depositions, 
though  so  discharged,  evidence  against  said  executors,  as  the 
debt  in  question  was  contracted  in  a  foreign  country  :  3. 
When  the  ph.  in  his  bill  calls  on  the  deft,  to  answer,  the  pit. 
admits  the  deft's  answer  to  be  evidence  and  equal  to  that  of 
one  witness ;  then  the  pit.  to  turn  the  balance  in  his  favour 
must  have  other  evidence  besides  one  witness  :  4.  But  there 
may  be  circumstances  affording  stronger  evidence  than  the 
testimony  of  any  one  witness,  especially  as  to  a  fact  not  within 
his  personal  knowledge  :  5.  If  an  executor  in  his  answer  de- 
nies his  testator  gave  an  authority  to  one  to  bind  him,  such  ao 
answer  to  an  averment  in  the  pit's,  bill  of  such  authority,  does 
not  deprive  him  of  his  remedy,  unless  such  answer  also  deny 
the  testator's  after  assent,  as  this  is  as  his  prior  assent :  6. 
When  a  man  speaks  of  a  matter  not  within  his  knowledge  in 
the  nature  of  things,  he  ought  to  speak  only  of  bis  belief,  and 
if  he  affirm  of  his  knowledge,  it  makes  no  difference  as  to  the 
real  weight  of  his  assertion  or  testimony, 
o  Cmnch,        §  8.  But  it  is  error  to  decide  contrary  to  an  answer,  if  not 

3i-2,:v74,  contradicted  by  evidence  or  denied  by  replication.  Held,  on 
r;«;ttiiiR«  v.  |  /•       §  .  ,  "  „       r     ,  Vv 

Dutch's        an  appeal  trom  the  sentence  of  the  Circuit  Court  lor  tbe  JJis- 

admr.         trict  of  Columbia,  affirming  that  of  tbe  Orphan's  Court  for  the 
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county  of  Washington.  The  petition  or  libel  called  on  Gettings  Ch.  226. 
to  deliver  up  five  negroes  &ic,  his  answer  was,  he  had  sold   Art*  15. 
them  and  was  ready  to  account  &c.  ;  it  did  not  appear  by  the  v^^v^^ 
record,  that  any  formal  replication  was  61ed  in  writing  to  this 
answer ;  nor  did  the  record  shew  what  evidence  was  before 
the  Orphan's  Court.    Held,  thai  on  this  state  of  the  case  the 
decree  below,  that  Gettings  should  deliver  up  the  negroes,  was 
erroneous,  as  there  was  nothing  in  the  record  to  justify  a 
decision  contrary  to  his  answer. 

$  9.  Several  suits  in  chancrry  in  the  Circuit  Court  for  the  9  Cranch, 
county  of  Washington  in  the  District  of  Columbia  :    I.  The  ^t°^9m 
court  held,  that  if  a  contract  for  the  sale  of  land  has  been  Lawkal.; 
pnrtly  executed  by  the  vendor,  and  he  is  unable  to  convey  all  a"^eph™^s 
the  land,  equity  decrees  him  to  repay  a  just  proportion  of  the  Decrees 
purchase  money  with  interest:  2.  A  fact  stated  in  a  deft's.  madeinthre* 
answer  must  be  taken  as  true,  where  not  contradicted  by  evi-  cauacs- 
dence  :  3.  The  court  will  not  decree  a  specific  performance, 
where  it  has  become  impossible  for  it  to  answer  the  purposes 
of  justice  or  of  the  parties :  4.  Equity  may  order  an  issue 
quantum  damnificatus  ;  but  will  not  in  any  case  in  which 
there  is  a  simple,  equitable,  and  precise  rule  to  ascertain  the 
amount  it  ought  to  decree,  (as  in  this  case  repayment  &tc,  as 
1st  above  :)  5  An  equity  of  redemption  could  be  sold  on  ex- 
ecution and  could  he  attached  :  C.  The  highest  court  in  Mary- 
land settled  this  point  as  to  the  case  conclusively,  though  not 
as  to  the  law  generally  :  7.  If  a  statute  subject  an  interest  to 
attachment,  judgment,  and  execution  in  the  law  courts,  it 
gives  them  an  implied  power  to  fashion  their  mode  of  execu- 
tion to  the  nature  of  the  case :  8.  If  one  take  a  deed  of,  and 
pays  for  city  lots,  and  includes  therein,  by  mistake,  alley 
ground,  he  does  not  acquire  a  title  in  fee  to  such  alley  ground, 
but  may  therefor  recover  back  in  equity,  a  due  proportion  of 
the  purchase  money  paid  :  9.  If  A,  B,  and  C,  mortgage  their 
joint  property  to  D,  to  secure  a  demand  against  them,  and 
each  agrees  to  pay  his  third  part,  and  A  is  obliged  to  pay  all, 
and  requests  D  not  to  release  the  mortgage,  but  to  hold  it  for 
A's  benefit,  hereby  a  lien  in  equity  is  created  on  the  mortgag- 
ed premises  to  the  amount  of  B  and  C's  parts  of  the  demand  :  Sce  aJio  ft 
10.  The  court  so  modified  its  several  decrees  as  to  do  equity  wheat  528, 
and  justice  among  all  parties  concerned.    The  time  of  con-  Brashier  ». 

J       •  e  i  c  i  Gratz  fc.  at. 

veyance  is  not  per  se  of  the  essence  of  the  contract. 

§10.  What  is  undue  concealment  in  equity  or  not.  Error  to  2  Wheaton't 
the  District  Court  of  the  District  of  Louisiana.  Organ  filed  his  JV  l\9*  ,Laid" 
libel  below,  and  stated  that  February  18,  1815,  he  bought  of  organ  in  ar- 
said  Laidlaw  &t  Co.  1 1 1  hhds.  of  tobacco,  which  by  them  were  «>r. 
delivered  to  him,  and  he  was  in  lawful  possession  thereof  itc. 
when,  February  20,  they  forcibly  took  it  from  him,  and  held  it, 
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Ch.  226.  though  he  was  ready  to  perform  every  thing  on  his  part  fcc* 
Art.  15.  and  had  tendered  to  them  bills  of  exchange  for  the  price  Ate. 
V^-wJ  according  to  coutract, — prayed  for  citation  to  them,  and  for 
judgment  for  his  damages  &c.,  and  for  a  writ  of  sequestration 
of  said  tobacco,  to  place  it  in  the  marshal's  hands,  to  abide 
the  decree,  and  it  being  finally  adjudged  to  him  be. — general 
relief  &tc.  February  21,  citation  to  them,  and  said  writ  is- 
sued, and  thereon  the  marshal  took  said  tobacco  into  his  pos- 
session. March  2,  1815,  after  a  hearing,  Organ  was  ordered 
to  give  bond  in  $1000  to  them,  to  indemnify  them  for  the  loss 
they  might  sustain  by  the  sequestration.  March  22,  1615, 
defts.  answered,  and  disclaimed  all  ownership  in  the  tobacco. 
Same  day  Doorman  and  Johnston  filed  a  bill  of  interpleader 
or  intervention,  claiming  it  as  theirs,  and  praying  to  be  ad- 
mitted to  defend,  and  to  have  it  restored  to  them  &*c.  April 
20,  1815,  a  jury  found  for  the  ph.,  Qrgan,  for  the  tobacco, 
l  without  damages,  payable  as  by  contract.    Judgment  accord- 

ingly, with  costs,  and  order  to  the  marshal  to  deliver  it  to 
him  &c.  on  his  depositing  in  court  his  bills  of  exchange  for 
the  amount  &ic.  for  deft's.  use.  April  29,  1815,  Laidlaw  &t 
Co.  filed  their  bill  of  exceptions,  because  the  court  rejected 
as  a  witness  Gerault,  one  of  the  company  of  Laidlaw  &  Co. ; 
reasons  stated  and  because,  as  alleged,  Organ  knew  of 
the  peace  of  Ghent,  and  concealed  his  knowledge  of  it,  when 
he  made  the  bargain,  of  which  the  sellers  were  ignorant  \  and 
this  news  &tc.  raised  the  price  30  to  50  per  cent.  &c.  The 
fact  was,  Organ  had  beard  of  the  peace  when  he  closed  the 
bargain,  and  was  silent  as  to  this,  and  the  defts.,  the  sellers, 
had  not  heard  of  it.  They  urged  that  this  silence  or  conceal- 
ment was  inequitable,  and  defeated  the  contract ;  and  cited 
1  Corny n  on  Contracts,  38  ;  and  Pothier  de  Vente,  Nos. 
233  to  241  ;  and  Cicero,  lib.  3,  de  Off.  was  inclined  against 
such  silence.  But  our  Supreme  Court  of  the  United  States 
held,  I .  Thar  Organ  was  not  bound,  in  equity,  to  communi- 
cate the  intelligence  be  had  exclusively  of  such  extrinsic  cir- 
cumstances, which  might  influence  the  price  Sic  ;  the  means 
of  intelligence  were  equally,  as  observed,  accessible  to  both 
parties:  2.  The  judge  below  was  in  an  error,  in  absolutely 
instructing  the  jury  to  find  for  the  pit.  below,  but  should  have 
left  to  them  to  find  whether  any  imposition  was  practised  by 
him  on  the  vendors. 

§11.  This  intervention,  in  this  case  was  according  to  gen- 
eral practice  in  equity,  somewhat  of  the  nature  of  interpleader, 
explained  above  ;  and  is  when  a  third  party  applies  to  the 
court  below,  or  above,  any  time  before  the  cause  is  fixed  for 
hearing,  to  be  admitted  to  prosecute  jointly  with  pit.  or  deft. ; 
it  may  take  place  wherever  a  combination  of  interests  may  jus- 
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tify  od  reasonable  grounds  such  coming  into  the  suit  of  such  Ch.  226. 
new  party.   It  will  be  observed,  that  Laidlaw     Co.  remained  Art, 
a  party  in  the  suit,  though  they  disclaimed,  and  the  inter-  v^-v-w 
pleaders  claimed  the  property  in  controversy. 

§  12.  Sequestration  in  proceedings  in  equity, — is  a  very 
common  part  of  chancery  process  ;  and  as  above  it  is  nothing 
more  or  less  than  a  writ  issued  by  a  court  sitting  in  equity,  to 
the  proper  officer,  commanding  him  to  seize  and  take  some 
specified  property,  real  or  personal,  or  some  person,  into  his 
possession  and  custody,  and  hold  the  same  till  further  order, 
or  at  least  till  security  be  given  to  answer  the  purpose  for 
which  the  same  is  seized  and  taken was  derived  from  the 
civil  law.    A  writ  of  sequestration  in  chancery  proceedings 
issues  for  several  purposes : — to  compel  a  party  to  appear  in 
court  and  answer,  then  it  often  follows  a  subpoena  and  an  at- 
tachment.   In  this  case,  on  this  writ  of  sequestration,  the  court 
directs  the  officer  to  seize  and  take  into  his  possession  the 
party's  estate,  real  and  personal,  or  some  part  thereof,  as  the 
case  may  require  ;  and  if  he  be  contumacious,  this  process 
will  proceed  to  the  improvement  of  the  property  sequestered, 
keeping  an  account,  by  the  sequestrators,  or  proper  officer,  of 
the  rents  and  profits.    And  in  Shaw  v.  Wright,  the  court  of  3  Vesey  jou. 
chancery  also  ordered  the  perishable  articles,  rents  paid  in  ?y '  sl'(aw  r* 
kind,  or  the  natural  produce  of  a  farm  under  sequestration,  to 
be  sold.    This  was  on  a  bill  for  an  account,  taken  pro  con- 
fcsso,  against  surviving  executor  and  devisee  in  trust,  and 
leasehold  estates  taken  under  a  sequestration,  for  want  of  an 
answer.    The  court  would  not  order  the  sequestrators  to  sell, 
as  there  was  a  difficulty  as  to  a  warranty  of  a  title  to  the 
purchaser,  but  directed  them  to  apply  the  profits ;  but  said 
that  the  appointment  of  a  receiver  in  the  place  of  the  seques- 
trators, discharges  the  sequestration  ;  and  where  a  decree  is 
made  against  the  party,  pro  confesso,  neglecting  to  answer,  to 
pay  monies,  the  monies  so  raised  will  be  applied  to  satisfy 
the  decree.    All  this  seems  to  be  of  necessity ;  for  the  se- 
questration once  commenced,  must  be  followed  up  to  answer  3  Atk.  466, 
the  end  intended.    And  this  case  is  an  authority  for  a  sale.  J?8?"*1^  r* 
And  in  Wilcox  u.  Wilcox,  Lord  Hardwicke  refused  to  dis-  wikox  v7 
charge  the  sequestration,  and  kept  it  alive  to  compel  the  deft.  wu™x ;  and 
to  perform  the  decree,  the  bill  being  taken  pro  confesso.  Amb.  2Veru- 
42 1  ;  cited  3  Ves.  jun.  23.    As  to  selling  sequestered  pro- 
perty, the  chancellor,  in  Shaw  v.  Wright,  said,  "  You  will  not 
find  any  instance  of  an  order  to  sell  under  a  sequestatra- 
tion,  a  subject  which  passes  by  title,  and  not  by  delivery." 

§  13   Sequestrations  that  issue  on  mesne  process,  are  dis-  1  e<j  C«. 
continued  by  the  party's  death.  1  Vern.  58.  And  sequestra-  A  gq3^~" 

Abr.  710  j  many  cases  cited  2  Com.  D.  Cban.  D  7,  Y  4. 
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Ch.  226.  tors  on  mesne  process,  are  accountable  for  all  the  profits,  an<$ 
Art.  15.   can  retain  only  so  far  as  to  satisfy  for  the  contempt.  1  Vern. 

248.  But  where  a  sequestration  issues  on  a  decree,  and  to 
compel  the  execution  of  it,  there,  though  the  same  be  for  a 
personal  duty,  it  is  not  determined  by  the  party's  death.  1 
Vern.  58,  118,  166.  Sequestration  binds  from  the  time  it  is 
awarded  ;  and  the  party  who  takes  it  out  is  not  answerable  for 
the  sequestrators'  acts,  for  they  are  officers  of  the  court ;  as  if 
they  have  power  to  fell  timber,  and  they  do  it,  to  the  amount 
of  £7000,  and  bring  only  £2000  into  the  acoouut.  1  Vern. 
160,  161.  If  a  deft,  be  in  contempt,  and  in  prison  for  not 
performing  a  decree,  the  court  will  order  a  sequestration 
against  his  real  and  personal  estate.  2  Ch.  R.  151  ;  l  Vern. 
344,  421 3  2  Vern.  217  ;  Comyns'  R.  712 ;  2  Will  R.  621. 
In  several  cases  chancery  issues  this  writ  of  sequestration  in 
order  to  take  the  thing  in  dispute  into  the  court's  custody  by 
its  proper  officer,  in  order  to  preveut  its  being  put  out  of  the 
way,  and  to  hold  it  subject  to  the  court's  decree  in  the  c*se, 
as  was  done  in  Organ  v.  Laidlaw  &,  al.  above.  It  is  in  prin- 
ciple such  kind  of  process  as  issues  in  admiralty  cases  in  re»i, 
and  in  cases  of  seizure,  (Ch.  224  ;)  the  real  object  in  all  which 
is  to  keep  the  thing  in  controversy  within  the  power  of  the 
court. 

Cheshire  o.       Supersedeas.    The  court  of  appeals  will  not  grant  this 

1  Hen'^M  wr'*  to  sta^  Proceec^m?s  on  a  judgment  of  a  county  court; 

6G2.  this  belongs  to  the  superior  courts  of  law  and  equity. 

7  Cranch,  l.  §  14.  Rehearing.  The  court  will  not  rehear  a  cause 
after  the  term  in  which  it  has  been  decided.  Held,  on  a 
motion  grounded  on  a  statement  of  facts  filed,  only  two  coun- 
sel of  a  side  can  he  heard  in  any  case.    A  rehearing  is  the 

6ti»e8*y  JOn  proper  mode  of  impeaching  a  decree,  not  signed  and  enrolled, 
for  error ;  and  two  days'  notice  is  snfficient  for  a  rehearing. 
1  Vesey  jun.  45  :  and  Cooper's  PI.  93. 

S  Kq.  Ca.         All  depositions  taken  in  a  cause,  though  not  read  at  the  hear- 

£*-r49\lc*i  *ne'  ma^  ^e  re!U*  at  renear,nK*  ^nc*  Select  Cases  in  Ch.21. 
and  4  c  6.—  Rut  in  another  case  held  no  proof  is  to  be  read  at  a  rehearing 
4  Br.  ch.  Ca  that  was  not  read  at  the  hear  ng.  Vin.  Abr.  tit.  Rehearing,  ca.  5. 

Pii'Za  Atk  ^n  P'1'8,  Petlt'on  to  renear»  the  ciuse  is  open  as  to  every 
40, 139—1  part  of  it,  as  to  the  deft. ;  but  as  to  the  pit.  it  is  open  only  as  to 
ch.  Ca.  272.  those  parts  of  it  he  complains  of  in  his  petition.  1  Will.  R.  300. 

It  is  in  the  court's  discretion  to  grant  a  rehearing  or  not ;  3  Will. 
R.  8  ;  and  so  if  it  will  do  any  thing  thereon.  Id.  On  a  new 
bill  to  carry  a  decree  into  execution,  the  court  may  vary  and 
alter  what  is  thought  proper,  but  on  a  rehearing  no  further 
than  the  petition  extends ;  but  if  it  be  against  the  decree  in 
general,  though  particular  reasons  are  given,  the  whole  is 
open,  but  otherwise,  if  the  petition  be  only  against  one  or  two 
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particulars.  Select  Cases  in  Cban.  13.    Only  so  much  of  the  Ch.  226. 
Ciise  is  open  on  a  rehearing,  as  is  petitioned  against.  Id.  24.   Art,  16. 
Rule,  no  rehearing  to  be  granted  in  future,  unless  applied  for  V^y*vJ 
within  six  months  after  pronouncing  the  decree.  Bunb.  R.  309. 
Musi  be  an  affidavit  of  facts,  as  in  cases  of  review.  Cooper, 
9J,  94. 

^  15.  Time  of  rehearing.  Not  till  the  decree  is  drawn  up,  2  Com.  D. 
Bu  .b.  184  ;  but  usually  must  be  before  it  is  enrolled.  Pract.  Chan.  Y  6. 
Reg.  in  Ch.  311  ;  2  Vent.  359.    Except  where  the  enrol- 
ment is  irregular,  or  by  surprise.  1  Vern.  131  ;  1  Vesey, 
205.    No  rehearing  after  a  decree  by  consent.  1  Anstr.  81. 

$16.  Case  of  an  award.  Appeal  from  the  Cii  cuit  Court  7  Crancb, 
of  Colombia,  sitting  in  chancery,  and  had  set  aside  an  award,  17,»  Da|7^ 
aii<i  directed  an  account:  1.  The  arbitrators  were  made  a 
p*rtv  to  the  suit  in  chancery,  brought  to  set  the  award  aside  : 
2.  Not  set  aside  if  they  omit  to  act  on  a  part  of  the  matter 
submitted,  if  the  pit.  in  chancery  does  not  show  he  is  injured 
by  such  omission :  3.  When  only  the  price  of  land,  and  not 
the  title  of  it  is  submitted,  neither  the  submission  nor  award 
need  be  by  deed. 

$  J  7.  Case  at  law,  not  in  equity.    As  if  the  assured  mis-  7  Cranch, 
represent  the  age  and  tonnage  of  his  ship,  whereby  the  insu-  Alexan- 

•    1        »  11  j     1  •         "  .        drin  Marine 

rers  are  induced  to  over-value  her,  and  this  amounts  to  a  |,,9  Co  v 
defence,  it  is  a  defence  in  an  action  at  common  law,  and  not  Hodgson, 
in  equity,  the  policy  being  a  valid  one.    Decided  on  an  ap- 
peal from  a  decree  in  chancery. 

vi  18.  Error  to  the  Circuit  Court,  Tennessee,  to  reverse  a  7  Crunch, 

1  •      1  riM  •  1       •  •     c  278,  Wullen 

decree  in  chancery.     1  his  court  had  issued  a  writ  ol  posses*-  r  wuiiams. 

sion  to  enforce  a  decree.  The  writ  of  error  was  too  late  to 
be  a  supersedeas  to  the  decree.  Held,  this  court  will  not 
quash  this  execution,  as  the  writ  of  error  itself  is  not  a  super- 
sedeas  to  the  decree. 

^19.  Appeal  from  a  decree  of  the  Circuit  Court  of  the  JJ^^v 
District  of  Columbia  in  a  suit  in  chancery,  brought  by  Lee  Munroe  fcal, 
against  Thomas  Munroe,  superintendanl  of  the  city  of  Wash- 
ington, and  William  Thornton,  the  survivor  of  the  late  board 
of  commissioners  for  that  city.  The  object  of  the  bill  was  to 
obtain  a  discount  of  $3000  on  a  judgment,  which  Munroe,  as 
superintendant,  had  obtained  against  Lee,  on  his  bond,  on  a 
ground  of  set-off,  Lee  claimed  on  the  score  of  city  lots.  The 
points  decided  were  :  I .  The  declarations  of  an  agent  of  the 
United  States  do  not  bind  them,  founded  on  a  mistake  of  fact, 
unless  he  clearly  is  acting  within  his  authority  :  2.  It  must  ap- 
pear he  was  in  his  capacity  of  agent,  clearly  empowered  to 
make  such  declarations.  Was  viewed  as  a  suit,  in  fact,  against 
the  United  States,  for  a  mistake  of  their  officers  in  a  represen- 
tation made  by  them  to  Lee,  occasioning,  as  he  said,  the  loss 
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Ch.  226.  he  stated  in  bis  bill.   These  officers  being  mistaken,  thought 
Art  15.   Morris  k  Nicholson  had  city  lots  due  to  them,  sod  told  Lee, 
v^vx,  if  he  obtained  their  order  they  would  convey  to  him  certain 
lots,  value  $3000 ;  but  these  officers  had  no  power  from  tbt 
United  States  to  make  such  offer ;  if  they  acted  fraudulently 
they  might  be  personally  liable  to  damages.  Decree  affirmed, 
t  Wheat.  K      $  20.  Laird's  suit  in  chancery  to  compel  the  bank  to  trans- 
Union  Bunk  ^er        shares  to  him  he  had  pnrchased.    Bank's  and  credi- 
ts Laird,  in    tor's  lien  thereon  allowed.    Held,  a  creditor  may  take  and 
error.         hold  several  securities  from  his  joint-debtors,  and  each  and  all 
of  them  till  his  debt  is  paid  ;  and  equity  will  not  compel  him 
to  yield  up  either,  till  his  debt  is  wholly  paid  ;  nor  if  the  law 
gives  him  one  of  them.    As  where  the  charter  made  a  stock- 
holder's shares  liable  for  all  his  debts  due  and  payable  to  the 
bank ;  while  the  stockholder,  Patton,  was  so  indebted  to  the 
bank,  he  sold  his  said  shares  to  Laird  in  a  manner  to  entitle 
him  to  a  transfer  of  them  in  its  books,  but  for  a  debt  Patton 
owed.    Held  further,  the  bank  was  not  obliged  to  allow  the 
transfer  till  paid  said  debt,  though  it  had  other  security,  la 
this  the  practice  in  equity  is  the  same  as  in  law,  both  respect 
the  contract. 

?5'r??.M^'         $  21.  Pleadings  and  parties.    Error  to  the  Circuit  Court 
Milligan,    -  — 


*dmr.  r.  Mil-  °f  Georgia,  in  chancery.  The  bill  was  to  recover  from  the 
ledge  k  ux.  defts.,  legatees  and  devisees  of  G.  G.  deceased,  a  debt  due 
to  the  pit's,  intestate,  as  surviving  partner  of  Clark  k  MiUi- 
gan,  merchants  of  London,  who  supplied  G.  G.  with  goods  in 
1770,  and  to  his  three  sons  at  his  request  in  1773,  kc. 
Points,  1.  If  the  executor  of  the  debtor  has  no  assets,  his  de- 
visees and  legatees  may  be  sued  in  equity  :  2.  A  plea  is  bad, 
which  denies  only  a  part  of  the  material  facts  in  such  hill 
stated  :  3.  A  mere  denial  of  facts  is  not  proper  for  a  plea  to 
a  bill  in  equity  :  4.  But  sccus  as  to  an  answer :  5.  If  the  bill 
suggest  the  proper  parties  are  out  of  the  jurisdiction  of  the 
court,  the  want  of  them  is  not  a  proper  ground  :  nor  6.  A 
reason  for  dismissing  the  bill.  In  this  case  one  plea  was  by 
the  wife  alone,  a  second  by  the  husband  alone,  and  both 
jointly  pleaded  said  plea. 

f£raVCh,'  L       $  22'  lf  thC  0Wner  °f  a  tr8Ct  °f  Iand  §ive  t0  A  b>'  decd' 

ux  r.  Mont-  and  afterwards  by  will  devise  the  same  land  to  B,  a  court  of 
tomery.  equity  will  not  interfere  between  A  and  B,  if  there  be  no  fraud 
in  the  case,  but  will  leave  them  to  settle  their  claims  in  a 
court  of  law.  In  such  a  case  there  is  no  equity.  The  only 
question  is,  which  has  the  best  title,  and  this  is  a  mere  legal 
question. 

4  Cmnch,  72,  ^  23.  This  was  error  to  the  Circuit  Court  for  the  District 
Pendlctnn  b  of  Georgia,  in  a  suit  in  equity.  The  bill  was  grounded  on  a 
henie^ai."  joint-partnership  o(  a  number  of  persons  for  the  purchase  and 


Digitized  by  Go 


PLEADINGS.  633 

sale  of  a  large  tract  of  land  in  Georgia,  not  exceeding  200,000  Ch.  226. 
acres.    Held,  that  the  assignee  of  an  assignee  of  a  copartner   Art.  16. 
could  support  a  bill  in  equity  against  the  other  copartners,  and  n^*v-^/ 
the  agent  of  the  concerned,  to  enforce  a  discovery  of  the  quan- 
tity of  land  purchased  and  sold,  and  for  an  account  and  dis- 
tribution of  the  proceeds. 

%  24.  Case  in  chancery  from  the  Circuit  Court  of  Ken-  J^E™^ 1 
tucky.    Held,  wherever  a  deft,  has  failed  to  perform  his  con-  jern'.s  %% 
tract,  and  is  unable  on  his  part  to  perform  it,  equity  will  May's  exn. 
annul  the  contract.    Lands  are  assigned  to  the  obligor  in  a 
bond,  as  a  consideration  of  it,  and  the  obligee  in  it  gets  titles 
in  bis  own  name  to  a  part  of  the  lands,  and  suffers  the  titles  to 
the  residue  of  the  lands  to  be  lost  by  the  non-payment  of 
taxes,  a  court  of  equity  will  not  aid  him  to  carry  into  effect  a 
judgment  at  law  on  the  bond. 

§25.  In  these  involved  cases  it  was  decided:  1.  That  a  «  Cranch, 
court  of  equity  will  not  enforce  a  specific  performance  of  a  burn  &*aT. ». 
contract  to  convey  lands,  if  the  vendor  cannot  make  a  good  Auld— One 
title  to  the  whole  of  the  land  contracted  to  be  conveyed  :  2.  oJJ®re™r' 
The  court  will  not  enforce  the  specific  performance  of  part,  0  er  *ppe  ' 
nor  a  conveyance  where  the  person  to  be  ordered  to  convey 
cannot  give  a  title  :  but  3.  Equity  will  dispense  with  the  time,  As  to  pro 
where  not  of  the  essence  of  the  contract  to  convey  ;  there-  tmao  cmbi, 
fore,  if  the  vendor  can  make  a  good  title  at  the  time  of  the  fev/>ur£cr| 
decree,  he  may  be  compelled  in  equity  to  make  a  specific  Beam.  3£8.«_ 
conveyance  and  specifically  to  perform,  though  he  had  not  a  *  Do.  g71"" 
good  title  when  the  lands  should  have  been  conveyed  by  the  j^L\Ut  9 ' 
terms  of  the  contract :  4.  After  a  long  possession  in  severalty  Ves.  218.— 
equity  may  presume  a  deed  of  partition.    This  case  as  it  J^l'g^ 
respects  the  whole  &c.  excludes  very  properly  scores  of  Eng-  s,  si  si, 
lish  cases  pro  tanto,  which  have  been  noticed.  4  Har.  fc 
M'Hen.  431. 

Art.  16.  How  far  shall  a  party  be  obliged  to  disclose  in 
equity. 

§  1.  In  all  parts  of  the  proceedings  in  equity  it  is  often  a  See  a.  <*,».•, 
question,  how  far  a  party  shall  be  ordered  by  the  court  to  dis-  j^J 
close  or  discover  facts  or  papers  to  the  advantage  of  his  oppo- 
nent. We  have  seen  a  deft,  shall  be  held  to  disclose,  not  his 
own  title,  but  what  he  knows  or  has  in  support  of  his  oppo- 
nent's, on  the  principle  a  party  in  chancery  is  entitled  to  evi- 
dence that  supports  his  own  right  and  title,  as  being  in  fact 
his  evidence,  (art.  2,  s.  21,)  but  happens  to  be  in  the  posses- 
sion or  power  of  his  adversary.    Another  rule  we  have  seen  14  Vat,  AO.— 

is,  that  a  party  is  not  held  to  disclose  any  matter  that  tends  to  Jl09jfrji? 

•  •       L*     ir  .  u-  i.       ,      c  e     to  207,  in- 

criminate himself,  to  subject  him  to  a  penalty  or  to  a  tone  it-  9  Vat.  jr.  619. 

ure.    This  rule  is  fundamental  in  the  English  and  our  sys- 
tems, and  was  known  in  the  civil  law.    Yet  a  third  rule,  a 
vot..  vif.  80 
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Ch.  226.  party  may  be  obliged  to  disclose  facts  to  his  disadvantage  in  a 
Art*  iG.    suit,  on  the  ground,  chancery  will  never  enable  a  deft,  to  com- 
^-v~^>  mit  a  fraud  by  resisting  a  disclosure  or  a  discovery.    As  if  an 
estate  descend,  and  the  owner  is  informed  by  the  heir  that  if 
allowed  to  descend  to  him,  he  will  provide  for  his  mother, 
6Vcf.  jr.M.  ujfCj  or  other  person,  the  court  will  compel  the  heir  to  dis- 
ilt}.— 1* \c*.  cover  whether  he  did  make  such  promise,  though  he  insists  on 
•205.  the  statute  of  frauds.    So  the  court  obliges  a  devisee  to  dis- 

cover, in  favour  of  an  heir,  whether  the  devise  to  the  devisee 
is  not  upon  trust  for  a  secret  charity.    The  principle  in  these 
Deft,  must    and  other  cases  seems  to  be  this  : — when  a  deft,  has  a  fact  in 
mere  caws  of  n's  own  knowledge,  not  provable  but  by  his  disclosure,  and  to 
contract,  but  keep  it  concealed  would  be  in  him  a  fraud  in  violation  of  the 

disclose  ii?u  r'Suts'  'p5a^  or  e(lu'tab'e>  tne  deft.  sna^  De  obliged  to 

rv,  maiiiten-  disclose  the  fact,  so  far  as  to  do  justice  and  pay  or  allow  what 
auce,     —    is  honestly  due  ;  but  not  to  incur  any  penalty  or  forfeiture,  or 
rooP "r^pT  lo  discover  !'le  mcre  evidence  of  his  own  title  ; — also,  all  such 
m°— Cites  l  disclosure  is  confined  to  matters  merely  civil,  as  chancery  has 
Aik.  288,  &c.  no  concern  in  criminal  matters.    Nor  does  chancery  compel 
-6  Ves.  821.  a  disclosure  in  a|(j  0f  any  court  wnjch  can  jtseif  compel  a  dis- 
covery, nor  in  aid  of  an  arbitration.  6  Vesey  jun.  821 ;  2 
Vesey,  451.    And  if  the  pit.  in  his  bill  prays  a  discovery, 
and  also  relief,  though  only  the  delivery  of  deeds,  chancery 
will  not  aid  him  when  proceeding  at  law  without  its  authority, 
by  ordering  the  deft,  to  produce  deeds  at  the  trial.  6  Vesey 
jr.  288  ;  cited  Cooper's  PI.  60. 

^  2.  The  pit.  to  entitle  himself  to  the  disclosure  he  wants, 
must  in  his  bill  state  his  case  accurately  and  concisely, — the 
subject  matter,  the  parties,  their  interests,  and  his  right  to  the 
disclosure  or  discovery  he  prays  for.  Several  cases  and  rules, 
Cooper's  PI.  187  to  209.  Mr.  Cooper  has  arranged  the 
grounds  of  demurrer  to  a  bill  of  discovery  under  thirteen 
heads ;  the  substance  of  which  have  been  noticed  already, 
especially  in  article  5,  and  as  far  as  proper  in  this  work ;  ex- 
cept perhaps  the  9th  ground,  which  is,  the  deft,  is  not  bound 
to  show  his  title;  the  10th,  the  discovery  if  obtained  is  not 
material ;  and  13th  for  not  annexing  an  affidavit.  There  can 
be  no  disclosure  of  professional  confidence  reposed  in  counsel ; 
Cooper,  196  ;  nor  of  the  deft's.  title, — the  pit.  is  not  to  pry 
into  this.  2  Vesey,  445  ;  4  Vesey,  68  ;  Cooper,  196,  Adder- 
ley  v.  Sparrow.  Heir  in  tail  is  entitled  only  to  the  deed  creat- 
ing his  estate.  Id. 

8  Vesey,  405.  §  3.  A  wife  cannot  be  made  to  discover  any  thing  that 
243 -"com  wou^  subject  ner  husband  to  a  prosecution  ;  nor  can  a  deft. 
D.  Chan.  3  B  be  made  to  discover  any  fact  that  would  subject  him  to  pun- 
2.  ishment  for  incest  in  the  ecclesiastical  court.    And  the  deft. 

was  allowed  in  such  a  case  to  plead  matter  to  show  that  the 
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marriage  charged  if  real  was  incestuous,  and  would  subject  Cu.  226. 
him  to  pains  and  penalties.    Same  principle  as  to  bigamy.       Art.  16. 

$  4.  Nor  is  the  deft,  held  to  disclose  he  has  violated  a  v-^-v-^/ 
statute.    As  where  the  deft,  got  insurance  on  a  ship  that  was  ^£,k-63-~~ 
lost,  and  the  ph.,  the  insurer,  brought  his  bill,  and  in  it  alleged  Chan's  B  2 
that  only  woo!  was  on  board  instead  of  proper  goods,  and  in  —Hard.  138, 
the  interrogatory  part  of  his  bill  called  on  the  deft,  to  state  the  144, 
kind  of  goods  on  board.    Deft,  pleaded  in  bar  to  the  discov- 
ery, the  acts  of  parliament  making  it  penal  to  export  wool ; 
and  his  plea  was  held  good. 

§  5.  But  the  deft,  is  compellable  to  discover  a  fact  that  2  Ve$ey,  493. 
will  not  subject  him  to  penalties,  though  connected  with  one 
that  would.  Hence  a  deft,  was  compelled  to  answer  a  ques- 
tion, if  he  had  a  legitimate  son,  uot  a  penal  matter,  though  the 
discovery  of  his  marriage  with  the  son's  mother  might  subject 
the  deft,  to  a  penalty.  Therefore,  he  was  not  compelled  (o 
discover  the  marriage. 

$  6.  So  the  deft,  was  compelled  to  discover  a  promise  not  2  Ch-  c*- 

O/ii  \    OA  1 

to  marry,  though  he  had  betted  ten  to  one  with  the  pit.  that  ' 

she  would  not  marry.    So  a  promise  to  marry  was  stated  in 

the  bill  brought  for  its  discovery,  and  the  disclosure  of  it  was 

enforced.    The  bill  was  in  aid  of  an  action  of  assumpsit  (not 

tort)  on  a  contract  between  the  parties  ;  and  the  court  said,  in  £^°^9  PI- 

this  case  an  answer  must  be  given  as  in  other  cases  of  con-  ' 

tracts.    In  all  these  cases  the  distinction,  as  above,  is  between 

mere  matters  of  contracts,  which  must  be  discovered,  and  torts, 

which  if  confessed,  discovered,  or  proved  subject  to  penalties 

or  forfeitures  of  estate. 

^  7.  On  this  ground  if  the  penalties  or  forfeitures  be  waiv-  2  Atk.  453.— 
ed,  done  away,  or  there  is  security  against  them,  so  that  on  the        j'g  <> 
discovery  called  for  they  will  not  be  incurred,  they  then  afford  _i  vern.  " 
no  objection  to  the  discovery.    As  in  the  case  of  waste  com-  109>  129,306. 
niitted  by  tenant  for  life,  where  the  pit.  is  entitled  to  the 
inheritance.    If  he  waive  the  forfeiture  for  waste  by  the  ten- 
ant, he  shall  be  held  to  discover  :  and  the  waiver  must  be  by 
all  entitled  to  the  penalties  or  forfeitures  waived. 

§  8.  Though  the  deft,  may  plead  to  the  discovery  of  an  2  Veaey,  toe. 
act  which  would  cause  a  forfeiture  ;  but  not,  to  discover  what 
estate  he  has,  as  whether  tenant  for  life  or  not,  though  on  that 
the  forfeiture  depends, — but  not  immediately. 

$  9.  Deft,  is  not  compellable  to  disclose  a  fact  that  will  ^Jj,0"^  ,, 
vacate  his  seat  in  parliament.  3  Atk.  276.  And  this  he  must 
insist  on  by  answer  and  not  demur. 

§  10.  No  bill  of  discovery  lies  of  things  not  examinable  2  Com.  D. 
or  relievable  in  equity ;  as  the  ill  usage  of  a  husband  to  cha0- 3  B  2 
his  wife.   1  Vern.  204.    None  for  the  discovery  of  a  trust 
estate,  if  the  trust  be  denied,  till  the  trust  is  proved  ;  for  it  is 
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Ch.  226.  sufficient  the  party  afterwards  be  examined  on  interrogatories. 

ArU  17.  Ch.  R.  4. 
v^s/-*aw      §  11.  A  deft,  may  plead  in  bar  of  a  discovery,  that  bis 

£S?^£S  ^  knowledge  Of  the  fact  was  obtained  as  an  arbitrator,  as  coun- 

8W,  300.  ,  o 

Blai/V"        $       Pract*c6  *tt  chancery.    Answer  equal  to  one  witness 
Wheaton,     he.    Replication  admits  the  equity  of.  a  plea  &c.    This  was 
aS~I56*  2  a  ^  ^     m  tne  Circuit  Court  of  Massachusetts  to  recover  of 
032.— Gil b.    Blake  monies  arising' from  the  sale  of  Yazoo  lands.  And  held, 
Ch.  168.—     the  d eft's,  denial  in  his  answer  in  support  of  his  plea  is  con- 
Ware  v  Han-  cn,s»ve»  unless  contradicted  by  more  than  one  witness,  or  one 
wood.— 14    witness  accompanied  with  corroborating  circumstances  :  2.  A 
Vtt.jr.31.    replication  to  a  plea  admits  its  sufficiency  in  point  of  equity, 
and  the  deft,  has  only  to  prove  the  facts  in  his  plea.  The 
deft,  answered  without  waiving  his  plea,  which  was  of  a  for- 
mer judgment  in  a  State  court.    Cited  Cooper's  PI.  141 ,  226, 
231,  251,  255,266  ;  Baleman  v.  Willoe,  1  Sch.  &  Lef.  201, 
205,  725  ;  Mitford's  PI.  90,  193, 244  ;  Bearaes'  Eq.  PI.  317  $ 
Wyatt's  Prac.  Reg.  376  ;  Ha  rris  v.  Ingleden,  3  P.  W.  95. 
8  P.  W.  166.  When  a  plea  is  bad  the  pit.  may  set  it  down  for  argument, 
«— 1  Do.  164.  and  it  may  be  overruled.  3  Atk.  606 ;  1  Burr.  396 ;  1  Bro. 

Ch.  Ca.  305  ;  9  Ves.  jun.  75  j  1  Johns.  Ca.  436 ;  1  Vera. 
310,  he.  he. 

Spring  fcal.      §  13.  Practice.    In  an  equity  cause  the  property  in  dispute 

»a8in^c£%  mav  De  sold  Dv  order  °f  court»  proceeds  invested  in 

Wheat.  6l«,  stocks,  though  there  be  an  appeal  pending  to  the  Supreme 

Court  of  the  United  States.    New  rule  as  to  appeals,  32 ; 

preface  p.  6. 

1  Hen.  L  §14.  Contract*  to  convey  lands.  Held,  that  after  the  con- 
toUi33l°Long  t^ctee  nas  sued  at  common  law  to  recover  damages  for  a 
t.  Colston,    breach  of  contract,  he  has  no  right  to  sue  in  equity  to  compel 

fete  Eaton*.  a  specific  performance,  but  under  very  special  circumstances 
Lyon,  3  Vet.      ;  r    ,     f  .    ,  '    V_  i  i 

u.  692.  I     aod  on  grounds  of  equity.  And  if  one  party  resort  to  bis  legal 

Fonb.  29,     remedy,  the  other  cannot  go  into  equity  after  a  trial  at  law. 

l3&*  Harrington  t>.  Wheeler,  4  Ves.  jun.  684  ;  Loyd  v.  Collet,  4 

Bro.  C.  C. ;  2  Bro.  C.  C.  343,  in  Errington  v.  Annesley. 
Art.  17.  What  is  a  fraudulent  decree. 
§  1 .  Not  only  decrees  obtained  directly  by  imposition  are 
fraudulent,  but  also  those  obtained  without  making  the  proper 
parties  to  the  suit ;  that  is,  those  whose  rights  are  affected  by 
it :  and  are  void  as  to  them,  and  even  as  to  a  purchaser  under 
such  a  decree,  having  notice  of  the  defect.  Cooper's  PI.  96. 
As  a  decree  is  void  made  against  a  trustee,  the  cestui  que  trust 
not  being  before  the  court  and  the  trust  not  discovered.  Id. 
Thus  by  a  fraudulent  concealment  the  pit.  gets  a  decree  that 
materially  affects  the  rights  of  the  cestui  que  trust,  without 
giving  him  the  opportunity  he  is  entitled  to,  every  man's  right 
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to  be  heard  in  every  trial  in  law  and  equity  in  which  be  has  Ch.  226. 
an  interest ;  also  by  misleading  the  court,  in  as  much  as  it  is  Art.  18. 
not  informed  of  the  interest  of  the  cestui  que  trust.  s^W*/ 

$  2.  So  if  the  pit.  obtains  a  decree  against  a  deft,  who  has 
conveyed  away  or  incumbered  his  interest,  not  discovering 
this  fact,  and  not  making  the  real  owner  a  party,  the  decree  is 
in  a  legal  sense  fraudulent  and  reversible  on  a  bill  impeaching 
the  decree  for  fraud.  1  Ch.  Ca.  151  ;  3  Ch.  R.  95. 

^  3.  So  if  the  ph.  get  a  decree  against  the  heir  of  A  when 
he  has  devised  the  estate  to  B,  and  he  is  not  a  party,  and  the 
fact  of  a  devise  is  not  disclosed,  this  decree  also  is  fraudulent. 
Cooper's  PI.  97.  And  if  an  improper  decree  be  obtained 
against  a  minor,  he  may  by  original  bill  reverse  it  while  a 
minor.  1  P.  W.  737. 

$  4.  A  bill  to  set  aside  a  decree  for  fraud,  in  such  cases 
must  state  it,  and  the  proceedings  that  led  to  it,  with  the  cir- 
cumstances of  fraud  and  the  real  grounds  of  impeaching  it ; 
and  the  prayer  of  the  bill  must  vary  according  to  the  nature  of 
the  case. 

Art.  1 8.  Par  delictum, — in  pari  delicto. 

§  1 .  How  equity  may  punish  fraud  &c.  in  the  parties  in  Austin's  adm. 
proportion  as  they  are  more  or  less  culpable.    As  where  *'x)V,Js{J"ns 
Winston  was  largely  indebted  to  Austin,  and  other  creditors,  &,m.  33.— 
and  Austin  advised  him  to  make  over  his  property,  in  secret  See  Ch.  9,  a. 
trust,  to  defraud  them.    In  this  scheme  Winston  readily  and  J'  J  io~£  a, 
heartily  concurred  ;  and  Austin,  under  the  pretence  of  a  fair  -icii,  9,  a.' 7, 
auction  sale,  got  possession  of  seventeen  of  Winston's  slaves,  »•  3»  88  '? 
in  payment  of  a  debt  of  only  £200,  though  a  just  one.  Both  ^^SelSo 
died,  and  Winston's  executrix  filed  a  bill  against  Austin's  ad-  or  not ;  and 
ministrators  for  an  account  of  the  slaves.    It  was  said  by  f^k^2' 
counsel,  that  as  both  Austin  and  Winston  contrived  to  defraud  See  LawT. 
&£c,  they  were  in  pari  delicto  &-c.    But  the  court  held  it  Law,  3  P.  W. 
could  afford  some  relief  to  the  creditor  Austin,  as  the  less  JfaTfcli"— 
culpable,  and  consider  Winston  as  the  most  in  fault,  as  it  was  ch.  99,  a.  3. 
his  legal  and  moral  duty  to  pay  his  creditors  as  far  as  he  ^"u'ta^r^n  r* 
could,  and  he  readily  violated  his  legal  and  moral  obligations.  3  d.  &.  E. 
Hence  the  doctrine  held,  was,  that  the  court  could  apportion  651—2 
the  relief  granted  to  the  degree  of  criminality  in  both  parties ;  Fonb*  6'  "* 
so  as  on  the  one  hand,  not  to  encourage  fraud,  and  on  the 
other,  to  prevent  extortion  and  oppression.    This  is  a  useful 
case,  as  a  debtor  often  combines  with  one  or  more  of  his  cre- 
ditors, to  defraud  the  others.  Jackson  v.  Lomas,  4  D.  &  E. 
166, 170 ;  Ch.  1,  a.  35,  s.  2  ;  Robinson  t».  Gee,  1  Vesey,  254  ; 
2  Vesey,  160 ;  North  v.  Ansell,  2  P.  W.  619. 

§  2.  So  in  this  case  it  was  held,  on  a  bill  in  equity,  that  as  wiset.Cmig, 
between  the  parties  there  was  no  par  delictum.  The  vendor  1  Hen.  k  M.' 
had  sold  public  certificates,  to  which  he  had  no  right,  but  677»684 
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Ch.  226.  which  he  got  by  fraud,  and  received  £000.  for  them.  The 
Art  18«   vendee  filed  his  bill  to  have  his  monies  restored  to  him.  The 
v-^*v^>  deft.,  the  vendor,  relied  on  the  maxim,  "  in  pari  delicto  potior 
est  conditio  defendentis."    The  court  decreed  the  monies  to 
be  restored,  on  the  ground  the  ph.  was  not  in  pari  delicto. 
In  this  case,  and  in  Austin  v.  Winston  above,  the  court  con- 
sidered one  party  more  culpable  than  the  other,  and  decided 
accordingly.    This  course  has  been  often  adopted  in  cases  of 
usurious  loans,  and  of  extortions  in  bankrupt  cases,  as  seen  in 
the  chapters  cited  above. 
Nelson  r.         §  3.  Where  lands  warranted  fall  short.    Appeal  from  the 
Mftthewsfc    superior  court  of  chancery.   Held,  1.  If  A  convey  land  with 
m'  t64ICi8i*t  §eneral  warrantry,  as  containing,  by  estimation,  672  acres, 
more  or  less,  when  his  own  title  papers  shew  less,  he  is  bound 
to  make  good  the  deficiency  :   2.  Words,  more  or  less,  when 
the  deficiency  is  only  eight  acres  in  552  acres,  it  is  no  more  than 
the  purchaser  who  buys  for  more  or  less,  may  reasonably  ex- 
pect :   3.  When  land  is  sold  with  warranty,  and  it  falls  short, 
the  buyer  is  to  be  compensated  for  the  deficiency,  at  its  value 
at  the  time  of  the  contract. 

If  several  tracts  be  sold  as  all  adjoining,  for  a  gross  sum,  and 
no  specification  is  made  at  the  time  of  the  contract,  of  the 
quantity  or  separate  value  of  each  parcel,  and  each  fall  short, 
the  purchaser  must  be  compensated  for  such  deficiency,  by 
taking  the  average  value  of  the  whole.  As  to  the  value  at 
the  time  of  the  contract,  see  Ch.  28,  sundry  cases ;  and  Pen- 
dleton v.  Vandevier,  1  Wash.  381. 
Crawford  r.  §  4.  Where  the  assignor  of  lands  is  not  liable  in  law  or 
M'Donalil,  2  equity,  though  the  title  be  forged.   Case  in  chancery.  One 

i89?'l98.Ma  Tribble  by  deed  acknowledged  he  had  sold  to  M'Douald  800 
acres  of  land,  lying  on  the  head  of  Buffaloe  Creek  in  Logan 
county,  in  Kentucky,  and  had  received  $200,  the  only  des- 
cription. M'Donald,  by  indorsement,  assigned  the  deed  with 
all  benefits,  to  Crawford,  being  for  value  received  from  him, 
without  recourse.  Tribble,  when  he  agreed  with  M'Donald, 
delivered  him  a  patent,  purporting  to  be  a  grant  to  one  B.  for 
S00  acres,  on  the  head  of  Buffaloe  Lick  Creek,  but  shewed 
nothing  from  him  to  Tribble.  This  patent  M'Donald  de- 
livered to  C.  at  the  time  of  the  assignment,  and  took  his  two 
notes,  $200  each.  On  these,  judgments  at  law  were  obtained, 
and  enjoined  on  the  ground  the  patents  were  forged.  Held, 
M'Donald,  the  assignor,  was  not  liable,  on  his  denying,  in  his 
answer,  that  he  had  any  knowledge  of  the  forgery ;  as  also 
denying  all  fraud,  and  there  being  no  proof  to  the  contrary. 
Crawford,  agreeing  to  have  no  recourse,  took  all  risk. 
Pollard  v.  §  5.  Chancery  jurisdiction  in  Virginia.  The  true  con- 
Patterson*    struction  of  the  statute,  1  Rev.  Code,  p.  C6,  c.  64,  s.  29,  as  to 

ailmr.,  3  Hen.  * 

M.  67,  88.— M'Call  t.  Peachy,  1  Call,  53.— Pryor  *  Adams,  1  Call,  387. 


Digitized  by  GooqIc 


CAPTURES  IN  WAR. 


639 


chancery  powers,  is,  that  if  it  appear  on  the  face  of  the  bill,  Ch.  227. 
the  matter  in  it  is  not  proper  for  a  court  of  equity,  the  bill  V^y>^ 
must  be  dismissed,  even  "  after  answer  filed,  and  no  plea  in 
abatement  to  the  jurisdiction  of  the  court."  Even  consent 
of  parties  cannot  give  jurisdiction  to  a  court,  nor  can  any 
pleadings,  when  want  of  jurisdiction  appears  on  the  record, 
especially  by  the  pit's,  own  shewing  ;  and  after  demurrer  over- 
ruled, jurisdiction  may  be  questioned.  See  Ch.  223,  a.  11,  s. 
35.  This  case  of  Pollard  &ic.  respected  a  settlement  re- 
lating to  75,000  acres  of  land,  and  the  case  appeared  on  the 
face  of  the  bill  to  be  merely  a  legal  question.  The  important 
section  above,  on  which  the  question  of  jurisdiction  arose,  was, 
"  after  answer  filed,  and  no  plea  in  abatement  to  the  jurisdic- 
tion of  the  court,  no  exception  for  want  of  jurisdiction  shall 
ever  afterwards  be  made,  nor  shall  the  High  Court  of  Chan- 
cery, or  any  other  court,  ever  thereafter  delay  or  refuse  jus- 
tice, or  reverse  the  proceedings  for  want  of  jurisdiction,  ex- 
cept in  case  of  controversy  respecting  lands  lying  without 
the  jurisdiction  of  such  court ;  and  also  of  infants  and  femes 
covert"  The  court  held  this  clause  respected  only  mere 
equity  causes,  and  not  cases  clearly  law  cases  on  the  face  of 
the  bill,  as  then  the  defence  is  by  demurrer,  and  not  by 
plea. 

§  6.  Where  a  purchaser  in  equity  cannot  have  title  to  all,  Mitford  99 
and  such  relief  against  a  judgment  at  law,  because  the  vendor  102, 176, 
has  not  title  to  all,  the  purchaser  must  prove  an  actual  evic-  J78' 179< 
tion,  or  a  better  title  in  some  third  person.  It  is  not  enough  Lewis,  4 
to  allege  such  want  of  title,  especially  when  there  appears  no  Hen.  k  M. 
fraud  or  concealment  in  the  vendor  or  knowledge  of  defect  8901  ™8' 
in  his  title. 


CHAPTER  CCXXVII. 


CAPTURES  IN  WAR. 

$  1.  Property  by  capture  is  a  species  of  property  ac-  See  Admi- 
quired  not  by  descent,  devise,  or  purchase,  but  by  a  hostile  J^Lsee 
seizure  in  war,  with  or  without  condemnation,  according  to  Insurance, 
the  municipal  law  of  the  land.    In  regard  to  it,  the  material  ""J/^1116 
and  difficult  question  usually  is,  whose  is  the  property  thus  captu%8°- 

3ee  Seieure, 

Ch.  224,  many  cases  of  seizure  of  property.— Wheal  on  on  Captures. 
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Ch.  227.  said  to  be  acquired,— property  acquired  in  a  limited  and  pe- 
v^*v-^/  culiar  way, — property  special  and  qualified  ; — we  ascertain 

the  kind  and  right  of  property,  then  the  remedy  fee. 
Grottos,  lib.         2.  This  enemy's  property  is  wholly  acquired  by  the  laws 

Vatte'ljib .3.  of  war-  Tbe  ooly  material  question  is,  when  is  it  acquired 
ch.  4.— chit-  so  as  to  be  the  property  of  the  captor,  and  to  entitle  him  to 

Nations*  ?f  a  reme<ty  or  8U*1 10  recover  it>  or  f°r  ao  'njwry  to  it.  In  this 
2,Vc.~i  '  casei  as  m  every  other,  his  bare  possession  is  sufficient  quoad, 
Rob.  R.  190,  a  mere  wrongdoer,  to  enable  him  to  support  case  in  trover 
Jd"  &|9£~  wr  converting  it,  or  an  action  on  tbe  case  for  a  nusance 
648.— chit.  °r  injury  to  it,  and  hence  the  captor  sustains  consequential 
Law  of  N»-  damages.  And  tbe  question  is  material  only  as  to  the  former 
aiaulf1^  3  owner  ; — for  as  to  my  enemy,  I  have  always  a  right  to  seize 
Wheat.  Ap-  bis  property  if  I  can,  and  he  has  always  a  right  to  seize  and 
I*1"1-  take  it  from  me  if  he  can  do  it ;  and  the  question  of  right  of 

property,  can  never  properly  exist  but  between  the  former 
owner  and  the  neutral  vendee,  or  former  owners  and  re- 
captors. 

This  question  has  often  risen  in  our  courts,  and  has  been 
decided  on  the  proper  laws, — the  laws  of  nations  and  of  war  ; 
and  not  on  municipal  law. 
The  case  of      §  3.  In  this  case  of  the  ship  Mary  Ford,  the  materia]  points 
!\iary  '£ord    as  *°        9,uesu*on  were  largely  considered.   The  case  was 
c.  Court,      thus  : — September  28,  1794,  a  small  French  fleet  of  armed 
and  s"'  'J96'  vessek»  N.  lat.  44,  W.  long.  41,  fell  in  with  the  British  ship 
Court "ofthc6  Maty  Ford,  (then  war  existing  between  the  French  and  Eng- 
u.  States.     lish,)  about  300  tons,  laden  with  sugar,  bound  from  Jamaica 
to  London;  the  value  of  the  ship  and  cargo  was  about  $44,000. 
One  of  the  fleet,  all  lying  in  sight,  attacked  and  took  her ; 
took  out  her  hands,  and  put  on  board  her  a  French  prize 
master  and  hands,  and  brought  her  into  the  fleet,  with  which 
she  sailed  about  thirty  hours.  The  French  then  finding  them- 
selves short  handed,  took  their  hands  out  of  the  Mary  Ford, 
set  fire  to  her,  and  abandoned  her,  but  the  fire  went  out. 

August  4,  1794,  the  ship  George,  owned  by  William  and 
Joseph  Foster,  sailed  from  Boston  for  Virginia  and  Rotterdam, 
one  Treat,  master,  ship  and  cargo  worth  $25,000.  October 
2,  1794,  found  the  Mary  Ford  abandoned,  and  no  living 
creature  on  board,  except  two  pigs ;  her  sails  flying  and  torn, 
and  about  three  feet  of  water  in  her  hold  ;  otherwise  she  was 
sound     put  the  mate  and  three  hands  on  board  her,  to  bring 
her  into  Boston,  New  York,  or  Philadelphia  ;  and  the  George 
See  « Wheat.  Pursue<1  her  voyage  to  Rotterdam.    November  1,  1794,  the 
ir>2  to  176,    Mary  Ford  arrived  in  Boston ;  and  on  a  libel  filed  by  tbe 
held,  a        owners  Stc.  of  the  George  for  salvage,  the  British  consul,  by 

foreign  con-  °  °  J 

sul  has  a  right  to  claim,  or  to  institute  a  proceeding  in  rem.  where  the  rights  of  property 
of  bis  fcllow-citiaens  are  in  question,  and  without  a  special  power  from  them  ;  but  with- 
out it,  he  cannot  receive  their  property  :  also  held,  salvors  by  spoliation  &ic  may  forfeit 
their  rights  to  salvage. 
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Dane  and  Gore,  his  counsel,  claimed  the  Mary  Ford  for  the  Cu.  227. 
British  owners;  and  the  French  consul,  by  Sullivan  and  v^v%^ 
Morton,  his  counsel,  claimed  her  for  the  French  Republic. 
The  owners  &c.  of  the  George  claimed  salvage  ;  Otis  was 
counsel. 

It  was  agreed  that  the  United  States  were  neutral.  #15,000 
salvage  was  decreed  by  the  District  Court,  and  the  court  ad- 
judged the  property  to  the  former  British  owners.  There  was 
no  appeal  as  to  the  salvage  ;  but  as  to  the  right  of  property 
there  was  an  appeal  to  the  Circuit  Court,  held  October,  1795. 
This  court  adjudged  the  property  to  the  French  captors,  and 
February  term,  1796,  the  Supreme  Court  of  the  United  States 
affirmed  the  decree  of  the  Circuit  Court. 

The  real  question  on  the  appeal  was,  which,  the  French 
captors,  or  the  British  owners,  were  entitled  to  the  property, 
after  the  salvage  was  paid.  Out  of  this  general  question, 
a  l  ose  two :  1st,  Did  the  French,  by  the  seizure  and  thirty 
hours  possession  on  the  high  seas,  then  obliged  to  abandon 
her,  acquire  the  property  ? 

2d.  Had  the  French  such  a  last  firm  possession,  or  any 
such  possession  of  the  property,  as  a  neutral  nation  was  bound 
to  notice ;  and  on  the  ground  of  that  possession  to  restore  the 
property  to  them  ?  Both  these  questions  of  right  or  firm 
possession,  though  not  of  mere  last  possession,  were  in  fact 
involved  in  the  question,  prize  or  no  prize,  or  did  the  French 
make  a  legal  capture.  But  when  the  question,  prize  or  no 
prize,  is  between  two  belligerent  nations,  it  was  conceded 
that  a  neutral  nation  could  not  direcily  have  jurisdiction  of  it : 
1st.  Because,  as  Lee,  (239,)  says,  "  The  proper  and  regular 
court  for  the  trial  of  prize  causes,  is  the  court  of  the  country  or 
state,  to  which  the  captor  belongs ;  and  the  proceedings  must  9  Crunch, 
be  in  a  court  of  admiralty,  proceeding  and  judging  according  e 
to  the  laws  of  nations  and  treaties."  Confirmed.  4  Wheaton's 
R.  62  to  73.  Hence  captures  made  of  the  vessels  of  Spain 
by  her  colonies  in  their  civil  war,  could  not  be  tried  in  the 
United  States,  being  neutral,  unless  their  rights  be  violated. 
4  Wheat.  R.  62  to  73,  case  of  the  Divina  Pastora.  And  by 
our  treaty  of  1795  with  Spain,  our  citizens  cannot  take  com- 
missions from  any  state  with  which  the  king  of  Spain  is  at 
war,  to  capture  Spanish  property.  Held,  such  states  includes 
the  Spanish  revolted  colonies  in  America  ;  and  if  our  citizens 
ander  commissions  from  them,  capture  Spanish  property,  the 
captures  are  piratical*  6  Wheaton,  152,  176. 

2d.  The  states  at  war  may  have  treaties  and  laws  relating 
to  captures,  not  known  to  the  neutraj.  In  England  condem- 
nation is  necessary  to  complete  the  capture,  or  to  change  the 

vol.  vit.  81 
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Ch.  227.  property.  Burr.  683,  1198.  But  the  law  is  not  so  in  this  and 

K^'Y^J  many  other  countries. 

3d.  A  neutral  nation  is  bound  to  act  impartially  towards 
both  powers  at  war.  It  cannot  interfere  in  their  disputes,  and 
it  cannot  pass  judgment  on  their  capture  :  though  the  French 
urged  that  a  neutral  court  has  jurisdiction  of  the  question  of 
legal  capture,  when,  as  in  this  case,  it  is  brought  before  the 
court  indirectly;  for  British  and  French  each  claimed  the 
property,  paying  salvage,  and  made  the  question  which  owned 
the  property,  and  cited  4  Coke's  Inst.  154,  where  the  Dutch 
and  Spaniards,  being  at  war,  a  Dutchman,  in  open  battle,  on 
the  high  seas,  took  the  property  of  the  Spaniard,  and  carried 
it  into  England,  then  a  neutral  nation,  the  Spaniard  claimed 
it,  and  the  Court  of  King's  Bench  decided  that  the  Spaniard 
had  no  right  to  recover  it  in  England.  It  was  observed  by 
the  counsel  for  the  French  captors,  that  two  points  were  here 
decided  :  1.  That  8  neutral  court  decided  a  question  about 
property  between  owner  and  captor  :  2.  That  the  property 
was  adjudged  to  the  Dutchman,  the  captor,  though  he  never 
carried  it  into  a  place  of  safely  in  his  own  country,  but  only 
into  a  neutral  port ;  and  though  he  never  caused  it  to  be  con- 
demned. But  the  counsel  for  the  British  owners  answered, 
that  here  the  neutral  court  found  the  Dutchman  in  possession 
of  the  property,  and  the  court  could  not  take  this  possession 
from  him,  and  give  it  to  the  Spaniard,  without  trying  the 
right  or  the  legality  of  the  capture,  which  the  court  being  un- 
willing to  do,  decided  they  could  not  give  judgment  that  the 
Spaniard  recover  in  England  ;  hence  the  Dutchman  kept 
possession  of  course.  This  had  been  the  present  case,  if  the 
French  captors  had  brought  the  prize  into  oor  port. 

The  counsel  for  the  French  argued,  that  they  acquired  the 
property  by  the  seizure  in  full  right  of  the  laws  of  nations ; 
that  the  battle  was  over ;  that  on  bringing  the  Mary  Ford  into 
the  fleet,  she  was  their  property  ;  that  as  soon  as  the  captor 
takes  possession,  his  capture  is  complete,  and  the  right  of 
property  in  the  thing  captured  is  vested  in  him ;  that  they 
abandoned  the  Mary  Ford  conditionally  ;  if  saved,  to  reclaim 
her  ;  if  not  saved,  not  to  claim  ;  and  that  the  finders  brought 
her  in  as  agent  to  the  French  captors ;  and  cited  Park,  78, 
who  cited  Grotius,  who  said,  by  a  new  law  of  nations,  estab- 
lished among  the  Europeans,  such  prizes  are  condemned, 
when  they  have  been  twenty-four  hours  in  the  enemy's  pos- 
session ;  and  Burr.  Vol.  2,  p.  224, 224,  says,  it  is  not  necessary 
to  complete  the  capture  to  bring  the  prize  into  a  place  of 
safety,  or  to  have  it  condemned  ;  also  cited  Lee  on  Captures, 
82,  83,  who  adds,  "  prizes  from  the  enemy  certainly  become 
the  properly  of  the  captors  as  soon  as  taken."    And  all  nations 
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agree,  that  to  change  the  property  by  capture,  a  6rm  posses-  Ch.  227. 

sion  is  necessary  ;  yet  they  do  not  agree  what  constitutes  this  v^w/ 

firm  possession.   The  rule,  infra  prasidia,  or  of  twenty-four 

hours,  in  proper  cases,  seems  generally  to  be  adopted  by  the 

most  eminent  jurists  on  the  continent  of  Europe.  2  Wheaton's 

R.  Appen.  41 ;  cites  1  Dodson,  105,  185,  253  ;  1  Rob.  49, 

50.  And  it  appears  to  have  been  anciently  the  doctrine  of  the 

British  law  ;  but  now  its  rule  is  condemnation  as  to  a  vendee 

or  recaptor.  Id. ;  1  Rob.  134 ;  1  Edvv.  97  ;  3  Rob.  333 ;  4 

Cranch,  293;  6  Cranch,  281  ;  6  Rob.  138,  194. 

The  counsel  for  the  British  owners  argued,  that  by  this 
taking,  there  was  no  change  of  property  ;  and  that  by  it  the 
French  acquired  only  a  temporary  possession  ;  and,  in  the 
peculiar  situation  they  were  in,  only  a  precarious  one  ;  for 
by  the  laws  of  nations,  there  is  no  change  of  property,  and 
the  captors  acquire  no  right  of  property,  until  the  thing  seized 
be  carried,  by  the  captors,  into  a  place  of  safety,  as  into  a 
fort,  port,  or  strong  place  in  their  own  country,  or  that  of  an 
airy  in  the  war ;  and  cited  Park,  78,  81,  "  Moveable  property 
of  the  enemy  is  acquired  the  moment  the  captor  has  it  in  his 
power ;  but  then  it  must  be  in  his  power,  by  being  carried  into 
a  place  of  safety.  This  place  of  safety  is  such  as  leaves  no 
hope  to  the  enemy  of  pursuing  and  recovering  bis  property." 
The  counsel  for  the  British  owners  further  urged,  that  the 
modern  practice  does  not  conform  to  this  doctrine  of  twenty- 
four  hours ;  that  this  is  clear ;  that  Bynkershoek,  a  later 
writer,  and  on  much  consideration,  rejects  it ;  and  that  he 
and  Roccus  add  several  authorities  to  support  the  doctrine  of 
infra  prasidia  ;  and  that  neither  the  Dutch,  British,  or  French, 
practise  on  the  principle  of  twenty-four  hours'  possession. 

It  is  understood  that  the  courts  decreed  this  property  to  Cases  of  de- 
the  French,  principally  on  the  ground  they  had  the  last  pos-  {JJ'^r"^ 
session  ;  and  so  a  neutral  should  restore  the  property  to  them,  Am.'ed.  178. 
the  party  last  in  actual  possession  of  the  two  parties  at  war. 

The  authorities  read  and  examined  were  Lee  on  Captures, 
88  to  90,  and  210,  78,  83  ;  Vattel,  second  part,  77  to  79; 
2  Wooddeson,  454;  2  Coke's  Inst.  167;  2  Burr.  1198; 
Emerigon,  464,  502,  521 ;  2  Stra.  1250,  Dean  v.  Dicker  ;  2 
Burr.  683  ;  Grotius,  lib.  3,  c.  6  ;  Park,  80,  81 ;  2  Burr.  225. 
See  1  Wheat.  R.  259 ;  see  3  Dallas,  233,  a  case  thought  by 
some  to  be  like  this  of  the  Mary  Ford,  decided  differently. 
The  truth  seems  to  be,  that  as  between  enemies,  the  capture  General  prin- 
ts complete  immediately  on  taking  ;  and  the  place  of  safety  clP,e- 
has  been  established  only  as  to  postliminy,  as  between  the 
former  owners  and  recaptors,  being  fellow-citizens,  or  the 
former  owner  and  neutral  vendee.  As  between  enemies  there 
is  no  right  of  property,  the  right  of  the  captor  over  the  thing 


Digitized  by  Google 


644  CAPTURES  IN  WAH 

Ch.  227.  taken,  during  the  war,  "  is  of  force  only  in  respect  of  a  third  dis* 
\^v^/  interested  party,"  as  to  which  the  rule  has  been  settled  solely; 

that  is,  the  neutral  or  recaptor ;  and  this  is  to  decide  when 
the  neutral,  who  buys  the  property  of  the  captor,  may  call  it 
his,  and  hold  it  against  the  former  owner ;  or  when  as  against 
him,  the  friendly  recaptor  shall  hold  it.  And  all  agree  that 
when  the  captor  has  a  firm  possession,  he  has  the  property; — 
a  possession  in  such  a  place  of  safety,  as  shall  reasonably  in- 
duce the  former  owner  to  give  over  his  hope  of  recovery. 
Hut  to  suppose  the  captor  has  right  of  property  immediately 
on  seizing  the  thing,  involves  this  absordity,  to  wit :  My  ene- 
my has  full  right  to  my  property  as  soon  as  he  can  take  it  on 
the  high  seas,  and  before  he  brings  it  into  port,  and  sells  this 
full  right  to  a  neutral,  and  yet  he  has  no  right  to  bold  it  from 
me.  Another  absurdity,  that  my  right,  as  former  owner,  is 
fully  divested  by  the  capture,  made  by  my  enemy,  and  yet 
I  can  recover  the  property  by  law,  against  his  vendee ;  for 
the  rule  of  twenty-four  hours  goes  on  the  ground  that  a  mere 
seizure  by  an  enemy,  of  an  enemy's  property,  does  not  im- 
mediately give  title  to  it,  or  change  the  property.  These 
absurdities  being  seen,  and  to  avoid  them,  the  rule  has  been 
settled,  that  the  captor  shall  be  deemed  to  have  full  right,  by 
capture,  when  he  has  the  prize  infra  pnesidia,  or  in  a  situation 
to  give  a  title  to  the  neutral  vendee,  and  not  before  ;  and 
firm  possession  is  the  same  as  infra  vrtesidia.  No  doubt  the 
captor  may  immediately  hold  the  thing  against  a  fellow-soldier, 
because,  as  to  each  other,  they  are  in  a  state  of  society,  and 
even  possession  alone  is  enough  for  this.  A  small  fleet  on  the 
high  seas  is  no  place  of  safety  ;  and  the  alien's  only  right  to 
ask  the  protection  of  the  neutral  government,  is  for  his  pos- 
session he  has  within  its  jurisdiction,  where  he  owes  a  tem- 
porary allegiance,  and  where  he  is  forbid  to  defend  by  force ; 
and  for  his  possession  so  long  only  as  he  has  it. 
Mhss.  E«cs,  $  4.  This  was  an  action  brought  by  Elias  Hasket  Derby, 
d  *h  17  —  a5a,nst  a  neutral  vendee,  a  Portuguese.  The  case  was,  Derby 
neutral  ven-'  sent  his  vessel  to  sea,  which  was  captured  by  a  British  pri- 
dr.K,  b.  J.  vateer,  and  carried  into  Portugal,  a  neutral  place,  and  sold 
( mirt.  l0  jj)C  deft^  sne  not  havjng  been  condemned,  and  after- 

wards he  came  in  her  to  Salem,  where  Derby  lived  ;  and  he 
brought  this  action  to  recover  her,  on  the  ground  his  former 
property  was  not  divested,  by  the  capture  of  his  enemy,  for 
want  of  condemnation. 
KnciUh  «MP      T"e  court»  <*>  lhe  merits  decided,  that  though  there  was 
r«i -lured  by  no  condemnation,  the  Portuguese  vendee  might  give  in  evi- 
^n^dlutn    dence  a  capture  and  sale  to  prove  his  property,  and  that  no 

mid  «»>ld  in  Algiers — sale  vnlid,  being  according  to  the  lew  of  the  place.  4  Rob.  R.  8, «, 
fo  oi.  A  neutral  port  is  uot  infra  yr<rtidi<x.  A  prije  there  is  not  subject  to  an  enemy's 

in  principle. 
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condemnation  was  necessary,  being  only  British  law ;  also  Ch.  227. 
that  bringing  infra prtesidia  of  the  captors,  in  order  to  change  ^.^-v-^^ 
the  property,  was  not  necessary.  In  this  case,  Portugal,  being 
neutral  in  this  war  between  Great  Britain  and  her  colonies, 
was,  in  fact,  a  place  of  safety,  within  the  meaning  of  the  laws 
of  nations* 

This  was  an  action  on  the  case  in  trover,  and  therefore  it  may 
here  be  observed,  the  question  was  a  question  of  property  in 
the  case  of  a  capture,  in  a  court  of  common  law  ;  but  this  trial 
was  before  the  rule  making  the  question  of  prize  or  no  prize,  ex- 
clusively of  admiralty  jurisdiction,  was  much  considered  in  our 
courts.  As  to  this  change  of  property  by  capture,  Sir  William 
Scott  observes,  that  some  rule  is  desirable,  and  it  may  be  the 
rule  of  immediate  possession,  or  the  rule  of  pernoctation,  and 
twenty-four  hours'  possession,  or  bringing  infra  prrtiidia,  or 
condemnation.  But  the  fact  is,  says  lie,  "  there  is  no  such 
rule  of  practice.'1  "  Nations  concur  in  principle,  indeed,  so 
far  as  to  require  firm  and  secure  possession  ;  but  their  rules  of 
evidence  respecting  the  possession  are  so  discordant,  and  lead 
to  such  opposite  conclusions,  that  the  mere  unity  of  principle 
forms  no  uniform  rule  to  regulate  the  general  practice."  1 
Rob.  R.  60,  117.  And  1  Johns.  R.  471,  485,  Kent  C.  J. 
seems  to  be  of  opinion  that  condemnation  in  a  proper  court, 
is  now  the  rule  adopted  by  all  nations  as  essential  to  divest 
the  original  owner  of  his  property.  (Journals  of  the  Revolu- 
tionary Congress,  Vol.  7,  p.  68.)  And  a  law  court  may  in- 
quire if  a  court  abroad  be  competent  legally  to  condemn 
prizes. 

$5.  This  action  was  case  for  money  had  and  received.  Hoop«rr. 
The  case  was — after  the  peace  of  1783,  the  pit's,  vessel,  the  ^""^jj'j 
brig  Thomas,  was  captured  near  Newburyport  bar,  by  a  Brit-  j„ne  Term,1 
ish  privateer,  owned  by  the  defts.  and  carried  to  Penobscot,  1789,  S.  J. 
then  in  the  possession  of  the  British  king  ;  libelled  in  the  Vice  Cour1- 
Admiralty  Court  at  Halifax,  and  ordered  to  be  restored.  The 
defts.  appealed,  but  gave  no  bonds  to  prosecute  their  appeal 
according  to  act  of  Parliament,  of  which  our  court  took  no- 
tice.   Our  court  decided  there  was  no  legal  appeal.  The 
pit's,  agent  returned  to  Penobscot,  where  the  vessel  and  cargo 
were,  and  there  they  were  sold  by  an  auctioneer,  by  the  con- 
sent of  the  pit's  agent,  and  of  the  defts.,  as  the  property  was 
depreciating,  and  it  was  agreed  that  the  proceeds  should 
wait  the  right  of  property  and  capture.    The  pit  now  brings 
this  action  to  establish  his  right  to  the  proceeds ;  and  the  court 
decided  that  the' auctioneer  is  a  good  witness,  and  that  his 
testimony  ought  to  be  had  ;  and  that  his  declarations  in  the 
case  cannot  be  proved.    There  being  no  legal  appeal,  the 
Halifax  decree  was  conclusive. 
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Ch.  227.      It  was  objected,  that  the  pit's,  right  to  recover  depended  on 
the  right  of  capture,  or  the  question  of  prize  or  no  prize  ;  that 
this  question  with  all  its  consequences  is  exclusively  of  admi- 
ralty jurisdiction,  for  whether  prize  or  not,  is  to  be  decided  by 
the  law  of  nations,  and  not  by  the  common  or  municipal  law 
of  any  country.    But  the  pit.  in  this  case  went  on  property ; 
as  if  A  takes  B's  property  wrongfully,  and  sells  it,  B  may 
waive  the  tort  and  sue  for  the  money ;  that  the  pit's,  property 
was  in  him  on  and  after  the  decree  of  restoration,  which  set- 
tled the  prize  question,  and  that  the  defts.  illegally  sold  the 
pit's,  property.    The  opinion  of  the  court  was  with  the  pit. ; 
and  the  jury  found  a  verdict  for  him  of  about  $10,000  dam- 
ages, including  interest.    See  many  cases  as  to  admiralty 
jurisdiction,  2  Wheaton's  R.  App.  1,  &c. ;  and  Ch.  186. 
3  D.  y  E.        $6.  On  this  point  of  admiralty  jurisdiction,  Buller  J.  in  this 
Smart?'      case  slale<l>  tnat  tne  m<>dern  doctrine  is,  that  the  question  of 
Wolf.— i       prize  and  the  consequences  are  solely  and  exclusively  of  ad- 
Phil.  Evid.    miralty  jurisdiction  ; — also  of  freight  due  to  a  neutral  from  an 
enemy  whose  goods  are  captured.  2  Wheaton's  R.  App.  1,2. 
4D.bE.382,     $  7.  In  this  case  against  Home,  the  same  point  of  jurisdic- 

fcil^Home  li°n  iS  he,d  t0  be  IaW  5  and  alS°'  that  after  *  deCrCe  °f  fbe 

— "i  H.  BimC  P"ze  t0  tne  captured  they  may  file  a  libel  for  restitution 
476.  against  the  captors. 

5  Bac.  119,  ^  8.  The  point  seems  now  to  be  clearly  settled,  that  where 
severil?  ca»es  lt  ls  necessary  to  decide  the  question  of  prize  or  no  prize, 
in  this  article  it  is  exclusively  of  admiralty  jurisdiction  ;  but  where  the  cause 
in  Ch.  40 ;  in  can  be  decided  without  settling  this  question,  as  where  the 
Seizures,  fcc.  P'**  rests  ms  acu0n  00  possession,  claiming  the  property  as  his 
kc.  own,  the  action  may  proceed  in  a  common  law  court ;  and  of 

this  opinion  was  Judge  Elsworth  C.  J.  in  a  subsequent  case, 
and  so  was  the  opinion  of  the  Supreme  Judicial  Court  of  this 
State.  This  is  the  only  true  distinction.  For  where  the  ques- 
tion, prize  or  no  prize,  must  be  decided,  it  must  be  done  in 
the  admiralty,  because  it  must  be  decided  by  the  law  of  na- 
tions and  of  war,  of  which  the  admiralty  is  judge,  and  not  the 
Common  law  courts.  And  when  the  dispute  is  with  the  former 
owner  or  neutral  vendee,  it  is  usually  necessary  to  decide  the 
question  of  prize  or  no  prize,  or  if  any  right  of  property  was 
acquired  by  the  capture ;  and  this  decision  can  be  properly 
made  only  in  the  maritime  courts,  proceeding  by  the  law  of 
nations  and  of  war.  But  when  the  pit.  has  had  possession, 
and  contends  with  a  mere  stranger,  and  grounds  his  action,  as 
he  may,  on  his  possession,  claiming  the  property  as  his  own, 
the  actiou  then  is  properly  at  common  law,  rests  on  possession, 
and  is  to  be  settled  by  the  rules  of  the  common  law. 
ti  ii.  in.  515.  §  9.  So  when  the  prize  question  is  decided  the  captor's 
-And  2  Dal-  rjgilts  are  a  gr0und  of  suit  at  law.    And  see  Ch.  106,  a.  9  ; 
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Ch.  224,  several  cases.  Thus  numerous  actions  at  common  law  Ch.  227. 
(as  well  as  proceedings  in  the  admiralty)  grow  out  of  captures  v^*v-^^ 
and  seizures  for  forfeitures  on  two  grounds  :  1.  Where  the 
pit.  goes  on  his  possession  of  the  thing  captured  or  seized  : 
2.  After  the  instant  or  prize  court  has  decided  and  finally 
settled  the  question,  prize  or  no  prize,  and  the  question  if 
forfeited  or  not ;  (these  numerous  actions  are  found,  not  only  in 
this  chapter,  but  in  cases  of  insurance,  of  seizure,  &&c.)  and 
sometimes  out  of  the  captor's  right  of  property  in  a  prize, 
which  he  can  assign  before  condemnation.  1  Wils.  214. 

In  considering  the  places  of  capture  it  is  material  to  observe  The  Be,,ft 
that  the  admiralty  jurisdiction  extends  to  captures  in  rivers  >v°hTat.Ci52 
and  ports  of  the  captor's  country,  and  to  money  received  as  176. 
a  ransom.  4  Dallas,  App.  1  ;  Dougl.  606,  613  ;  4  Rob.  388 ; 
Ch.  40,  a.  3,  s.  1  ;  1  Dougl.  649  ;  1  &  2  Galli.    If  two  na- 
tions are  in  amity,  no  commission  or  place  of  equipment  what- 
ever can  authorize  the  subject  of  one  to  capture  the  property 
of  those  of  the  other ;  and  if  they  do  capture  it  and  bring  it 
into  the  country  of  the  captors,  their  capture  is  unlawful,  and 
their  country  will  restore  the  property  to  its  former  owners. 
This  well  settled  principle  shews  that  no  subject  or  citizens 
whatever  can  be  commissioned  or  authorized  to  make  legal 
captures  by  their  own  government. 

§  10.  In  this  case  the  jury  found  a  special  verdict,  as  fol-  Derby  r. 
lows,  viz.  that  brig  Union  (the  prize  contested)  was  captured  [jjjj]  jjJJJ 
on  the  high  seas  by  the  American  privateer  Exchange,  John  Nov.  net, 
Collins  commander,  and  kept  in  his  possession  twenty  days,  Jlf'JjJJjJ 
and  then  was  retaken  by  a  British  frigate  and  kept  by  her  in  for  recap^ 
her  possession  sixteen  hours,  and  then  was  retaken  by  the  tore,  s.  48, 
French  frigate  Astrea,  and  by  her  sent  into  port,  and  con-  49'  60" 
demned  to  the  use  of  the  Astrea  alone  in  a  maritime  court, 
and  in  this  court  (Supreme  Judicial  Court)  the  owners  and 
crew  of  the  privateer  Exchange  claimed  the  said  brig  Union,  ^^"^ 
paying  salvage  to  the  Astrea.  (As  to  recaptures  see  Marten's  pn§tUminv 
Law  of  Nations,  290  ;  Wheaton  on  Captures,  234  to  251.) 

After  time  to  advise,  the  court  unanimously  gave  judgment  Vattel,  lib.  3, 
that  the  Astrea  was  entitled  to  the  whole  prize.    The  autho-  J;^4'  *  204' 
rities  cited  were,  Beawes  L.  M.  274  ;  Grotius  lib.  3,  ch.  6,  ' 
sect.  4 ;  Barbey.  notes  on  Grotius,  lib.  3,  c.  6. 

The  grounds  on  which  the  court  proceeded  were  these  : — 
the  case  depends  on  the  law  of  nations  and  of  war,  and  espe- 
cially the  laws  of  postliminy,  as  applied  to  a  state  of  war. 
The  law  of  nations  is  a  code  of  moral  rules  dictated  by  reason, 
and  agreed  to  by  independent  nations.  By  the  laws  of  nature 
and  of  war,  possession  alone  gives  the  right  of  property  ; 
nations  at  war  are  in  a  state  of  nature  at  least,  as  to  the  trans- 
fer of  property  ;  for  however  jjood  faith  and  national  compact 
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Ch.  227.  may  be  enforced  by  common  consent  no  good  reason  can  be 

assigned  why  any  law  shall  continue  a  right  of  property  in  an 

enemy,  after  it  is  arrested  from  him  by  his  antagonist  in  open 

war,  at  least  as  betwen  them.  Occupancy  in  a  state  of  nature 

This  case,     gjves  a  right  of  dominon  to  exclude  others.    Capture  and 
Derby  l&w,,  ©  °  ...  „      ,    r  , 

confirmed,  s.  recapture,  like  action  and  reaction,  mutually  destroy  each 

other,  whence  every  right  acquired  by  capture  is  lost  by  re- 
capture.   But  on  account  of  neutral  nations,  and  the  rights 
existing  among  men  of  the  same  nation,  further  rules  have 
been  agreed  upon  to  the  plain  rules  of  natural  law,  compacts 
expressed  or  implied  among  independent  nations  have  been 
added  on  this  subject,  which  though  not  in  force  among  ene- 
mies are  in  full  force  among  neutrals,  and  between  them  and 
the  powers  at  war.    The  spes  recvperandi  and  postliminy  are 
positive  laws,  and  though  reasonable,  they  are  not  a  part  of 
natural  law.    Their  object  is  to  continue  to  the  last  rightful 
possessor  of  goods  and  lands,  his  interest  in  them.  Men  do  not 
favour  claims  to  property  seized  by  force  and  violence.  Hence 
neutrals  do  not  readily  admit  that  property  is  changed  by 
capture  alone ;  and  my  government  or  natiou  does  not  readily 
admit  1  have  totally  lost  my  land  or  ship,  because  an  enemy 
has  got  possession  of  either  by  force,  and  does  not  zdmit  it  is 
my  fellow-citizen's  coming  into  his  hands,  unless  the  enemy 
had  more  than  mere  possession,  and  not  firm  possession,  not 
infra  prcuidia.    Hence  comes  the  doctrine  of  infra  prasidim, 
and  with  some  twenty-four  hours'  possession  before  stated, 
which  affords  some  appearance  of  a  legal  conveyance,  and 
extinguishes  in  the  former  owner  the  hope  of  recovery.  On 
principles  like  these  a  title  by  force  is  not  readily  admitted  to 
divest  one  founded  in  a  legal  purchase  and  peaceable  convey- 
ance.   But  no  such  principles  apply  to  the  rights  of  captors 
and  recaptors,  who  alike,  have  all  they  have  by  force  and 
violence.    No  law  can  make  a  distinction  between  a  title  by 
capture  and  a  title  by  recapture  ;  but  must  view  the  right 
acquired  by  the  one  as  totally  lost  by  the  other,  except  the 
lav\s  of  postliminy  intervene,  which  are  but  a  part  of  the  muni- 
cipal law,  made  to  protect  to  a  certain  extent  the  rights  of  the 
former  owner  in  regard  to  his  fellow  citizens  or  allies  in  the 
war.  They  vary  in  different  nations  according  to  the  ideas  and 
circumstances  of  them.    By  the  laws  of  Massachusetts  the 
right  of  postliminy  cannot  extend  to  the  captors  of  the  Union, 
nor  by  any  laws  of  the  United  States  passed  before  March 
SuMi'nsi  l'ie  ordinance  then  passed  it  is  clear,  that  the 

'  French  crew  of  the  Astrea  are  subjects  of  it ;  for  when  the 
subjects  of  another  nation  embark  in  the  same  cause,  they  be- 
come subjects  of  the  laws  of  the  country  whose  cause  they 
espouse  ;  but  whether  the  captors  are  original  owners  within 
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the  words,  or  owners  within  the  meaning  of  this  ordinance,  Ch.  2 'J  7- 
remains  to  be  determined,  the  words,  first,  former,  original  ^^-v-^» 
owner,  in  the  law  of  postliminy,  are  technical  terms,  and  in 
their  most  reasonable  construction  signify  an  owner  who  has  a 
just  title  by  just,  peaceable,  and  lawful  means,  in  opposition 
to  titles  laid  in  force  and  violence.  The  same  natural  notions 
led  to  this  distinction  in  the  laws  of  postliminy,  and  in  the  doc- 
trine of  the  spes  recuperandi.  Therefore,  as  captors,  recap- 
tors,  and  others  claiming  under  similar  titles,  can  never  bring 
themselves  within  the  general  meaning,  remedies,  and  benefits 
of  the  law  of  postliminy,  without  some  special  clause  or  posi- 
tive words  extending  to  them  ;  and  none  such  are  found  in 
this  ordinance,  but  the  contrary  appears  in  the  face  of  it ; 
judgment  must,  therefore,  be  against  Collins  and  the  other 
captors  and  in  favour  of  the  French  captors. 

§11.  By  the  law  of  the  admiralty  the  property  of  a  ship 
taken  from  the  enemy,  without  letters  of  marque,  vests  in  the  mSTim^- 
king ;  otherwise  by  the  municipal  law  of  England.    And  if  a  4  Craoch, 
ship  be  taken  on  the  high  seas  and  sold  on  land,  still  all  is  ^^J^  h 
matter  in  the  admiralty  ;  but  when  the  property  is  brought  on  Ves.  503.— 
land  the  pit.  may  either  sue  in  the  admiralty  or  bring  bis  ac-  5  Rob.  mo- 
tion at  common  law,  and  always  at  law  after  the  prize  ques-  l^od*00*26- 
tioo  is  decided. 

§  12.  This  case  shews  that  the  Americans  considered  Bos-  Maw.  Court, 
ton  a  place  besieged,  by  the  laws  of  nations,  March  7,  1776,  A.  D.  1776. 
and  therefore,  libelled  and  condemned  vessels  carrying  sup-  g'^g  \v»iii«m. 
plies  to  British  troops  in  Boston  accordingly,  as  was  done  in 
this  case  ;  yet  Boston  was  besieged  by  land  only. 

$  13.  In  this  case  it  was  decided  by  our  then  Supreme  Moore's  case, 
Court,  that  where  the  ph.  agreed  to  go  in  a  privateer  on  a  Ma£-  {^Jrt» 
cruise  and  have  two  shares,  to  be  received  at  Philadelphia, 
but  did  not  sign  the  articles,  though  he  went  the  cruise,  and 
sued  in  the  court  of  Massachusetts,  he  could  recover  but  one 
share,  and  that  not  on  the  articles,  he  not  complying  with 
them,  but  on  common  law  principles  and  in  a  common  law 
court. 

$  14.  In  this  action  the  court  decided,  that  goods  shipped  Cleveland*, 
in  an  enemy  s  country  are  to  be  deemed  enemy's  goods  until  Mass  g' 
the  contrary  is  proved.  So  goods  fouod  in  an  enemy's  ship  are  Court,  1778, 
to  be  deemed  enemy's  goods  till  the  contrary  is  shewn.    So  E**®*!  No- 
where a  consignment  is  to  foreigners,  it  ought  to  appear  in  the 
bills  of  lading  that  the  property  is  at  their  risk,  otherwise  it  is 
at  the  risk  of  the  shipper,  and  therefore  must  be  viewed  as 
bis  property.    And  in  this  case  of  Cleveland  ».  Walvart,  the 
libel  charged  :   1.  That  the  cargo  was  British  property:  2. 
That  the  vessel  was  loaded  with  British  goods  of  British  man- 
ufacture, by  British  merchants,  and  at  a  British  port,  and  by 

vol.  vn.  82 


Digitized  by  Google 


650 


CAPTURES  IN  WAR. 


Ch.  227.  them  freighted,  insured,  and  risked,  bound  to  Spain  and  Naples, 
at  a  time  of  open  war  between  Great  Britain  and  the  United 
States,  which  the  captain  well  knew :  3.  That  the  captain  refus- 
ed to  be  searched  and  attempted  to  cover  the  property  :  4. 
That  he  threw  papers  overboard  :  5.  That  the  vessel  was  car- 
rying supplies  to  the  fleets  and  armies  of  Great  Britain.  This 
ship  was  claimed  as  neutral  Dutch  property,  and  the  cargo  as 
Italian.  The  ship's  papers  were  produced  in  court.  And  the  court 
further  decided,  that  it  was  the  duty  of  the  libellants  to  prove 
clearly  ihe  goods  were  enemy's  property  ;  and  that  when  the 
goods  are  found  in  an  enemy's  ship  there  ought  to  be  allowed 
no  damages  for  capture  and  detention  ;  that  the  freight  must 
be  settled  and  paid  to  the  neutral  according  to  the  terms  of 
Goods  ship-  the  charterparty  generally  ;  that  a  ship  being  once  an  ene- 
Phd  bef°ne  my's  ProPertv  *s  to  De  deemed  his  till  the  contrary  is  made  to 
auhTcon-0   appear,  and  especially  when  loaded  at  his  port ;  that  if  a 


signor's  risk,  signment  of  goods  be  to  order,  and  nothing  more  is  expressed, 
is  Viiowcd7   *l  *s  lo  ^e  understood  the  order  of  the  shipper.    The  cargo 
2  fiol.  R.  ill,  was  condemned.    The  authorities  cited  were,  Lee  on  Cap- 
Am.  el        tures,  83,  84,  89,  141,  142,  143,  201,  202,  203.  204,  205, 
206,  173,  174,  190,  194,  241  ;  Lex  Mer.  p.  1,41,  42; 
Vattel,  B.  3,  c.  7.   And  all  these  eight  points  decided  have 
been  confirmed  by  many  modern  authorities.    See  Rob.  Re- 
ports ;  Chitty's  Law  of  Nations,  &ic. 
The  acts  of      §  15.  March  6, 1779,  Congress  resolved  that  an  appeal  lay 
MurcbT'     to  Congress  'n  all  cases,  aa  well  from  a  decision  on  a  fact  as  on 
177».    '      the  law ;  "  that  the  legality  of  all  captures  on  the  high  seas 
must  be  determined  by  the  law  of  nations and  that  the  ad- 
miralty court  in  Pennsylvania  was  bound  to  execute  a  decree 
of  the  committee  of  appeals. 
January  15,      §  16.  By  this  act  of  1780,  Congress  established  "  the  court 

1780.  0f  appeals  in  cases  of  captures,"  to  try  and  decide  causes  "  ac- 
cording to  the  usages  of  nations,"  and  not  by  jury.  And  by 
an  act  of  Congress  of  Nov.  25,  1775,  the  appeal  was  to  be 
claimed  in  five  days  after  final  sentence  in  the  court  below. 

Act  of  March  §17.  This  ordinance  of  Congress  of  March  1781,  gave  the 
«7, 1781.  whole  prize  to  the  recaptors  after  twenty-four  hours'  posses- 
sion by  the  enemy.  This  was  deemed  just  enough,  as  it  ope- 
rated among  the  citizens  of  the  same  nation,  between  former 
owners  and  recaptors  in  it,  as  it  was  a  general  rule  of  law  for 
all  persons ;  but  this  rule  may  be  questioned,  as  it  respected 
allies  previously  engaged  in  the  war  who  did  not  assent  to  it. 
Act  Dec.  4,      This  act  of  Congress  defined  contrabands  of  war,  which 

1781.  were,  "  cannons,  mortars,  fire-arms,  pistols,  bombs,  grenadoes, 
bullets,  balls,  fusees,  flints,  matches,  powder,  saltpetre,  sulphur, 
carcasses,  pikes,  sword-belts,  pouches,  cartouch-boxes,  sad- 
dles and  bridles,  in  any  quantity  beyond  the  ship's  use"  &c. 


Digitized  by  Go 


CAPTURES  IN  WAR.  661 

* 

By  this  list  it  will  appear  that  naval  stores,  provisions,  or  any  Ch.  227 
articles  not  immediately  and  peculiarly  of  use  in  war,  were  V^Y^V^ 
not  made  contrabands  of  war.    This  was  a  long  act  regulating 
captures,  but  generally  it  contained  no  new  principles,  unless 
its  exempting  from  capture  the  goods  of  enemies  in  neutral 
vessels  was  new  ;  and  this  act  subjected  to  capture  goods  go- 
ing to  places  besieged.  This  particularly  described  what  pro- 
perty might  be  captured,  and  what  not ;  regulated  salvage, 
who  should  have  power  to  make  captures  Etc.  The  whole  act 
was  framed  very  much  on  those  principles  the  minor  naval  Chitty's  Law 
powers  have  long  been  contending  for  ;  as  to  free  ships,  free  Nations, 
goods,  fee.  in  conformity  to  the  armed  neutrality  entered  into 
by  Russia  fee,  1780.    See  Garrels  e.  Kensington. 

§  18.  This  was  an  action  against  the  deft.,  master  of  a  pri-  Thomas  v. 
vateer,  as  the  bailiff  of  the  ph.  as  a  petty  officer  on  board,  of  SS^Klei 
three  undivided  174th  parts  of  one  half  the  brig  fee,  (the  June  nso, 
prizes)  to  merchandize  and  dispose  thereof  to  the  pit's,  best  8- J- Court 
profit,  promised  to  account  therefor  on  demand  fee. 

The  principal  question  in  this  case  was,  whether  the  priva- 
teer had  made  one  or  two  cruises  since  she  left  Newburyport 
in  August  1778,  and  until  her  return  to  that  port.  In  this 
case,  on  argument,  a  mariner  in  both  cruises  called  was  ad- 
mitted as  a  witness ;  and  the  court  said,  the  objection  that 
swearing  one  way  lessened  his  share  went  only  to  his  cred- 
ibility.   Whether  one  cruise  or  two  was  a  matter  offset. 

The  deft,  further  objected,  that  there  was  no  evidence  he 
was  the  pit's,  bailiff,  or  had  received  money  to  his  use,  nor 
any  express  promise  to  account, — matters  essential  to  be 
proved,  fee. 

But  the  court  thought  it  was  not  necessary  to  prove  any 
express  promise,  that  one  might  be  implied  by  law,  and  the 
deft,  being  commander  and  having  the  charge  of  the  prizes 
sent  into  Spain,  made  him  liable.  Verdict  and  judgment  for 
the  pit.  In  this  case  was  decided  a  point  of  some  importance 
in  cases  of  captures,  that  a  master  of  a  privateer  carrying 
prizes  into  foreign  ports  is  ex  officio,  liable  to  account  to  the 
crew  for  their  shares  of  the  prizes  :  2.  That  each  of  the  crew 
may  sue  him  for  his  part :  and  3.  That  in  an  action  by  one, 
another  is  a  competent  witness  for  him  :  4.  If  a  witness  be  in 
the  pit's,  situation  as  to  interest,  as  in  this  case,  called  by  him 
to  support  it,  the  objection  is  of  real  weight,  as  it  goes  to  his 
credibility. 

§  19.  A  foreign  condemnation  changes  the  property,  ac-  JroW11 
cording  to  this  case.    This  case  was  thus  ; — Thomas  Brown,  {5**^  nthSZ 
pit.  in  replevin,  built  a  schooner  called  the  Hope,  and  was  the  ton,  Oct 
owner  of  her,  and  sent  her  to  the  West  Indies,  where  she  was  1795 
captured  by  a  British  privateer  and  carried  into  Barbadoes, 
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Ch.  227.  and  there  libelled  and  condemned  as  prize  in  a  Court  of  Viea- 
Admiralty  ;  and  sold  to  Sheaf  and  Barclay,  merchants,  under 
A  sentence  of  whom  the  deft.,  Read,  held  her.    Sheaf  &z  Barclay  chartered 
condemna.    ner  lo  one  Hutchins,  who  sent  her  to  Boston,  where  Brown, 

eig"  'co'rtof thc  former  owner>  replevied  her.  The  deft,  pleaded  property 
admiralty  in  Sheaf  St  Barclay,  vendees  under  the  condemnation,  and 
"estbned  ,raversec'  property  in  Brown,  the  former  owner  and  ph.,  and 
foTfriud'in  issue  thereon,  and  for  a  return  avowed  as  master  of  said  res- 
getting  it ;  sel,  and  having  possession  under  Sheaf  &  Barclay,  the  said 
in  foTce^util  veno<ees>  prayed  damages  for  the  detention  5  but  Hutcb- 
avoidud  in     ins  was  not  mentioned  in  the  plea  or  avowry. 

some  regular     Tne  court  decided  :  1.  That  Brown  might  prove  bis  pro- 
mode  in  the  .  .  1     •      /•  j  l  «L_         •  • 
country       perty  by  a  witness,  having  first  proved  by  a  witness  that  her 

where  it       papers  had  been  taken  from  her. 

M>Ty-8  Ca       2d'  That  the  der,#  navio6  read  an  attested        of  lbe  Pro- 


N2  —cu.  40,  ceedings  and  decree  against  the  schooner  in  die  said 
a  17, 9  13  —  raJty  court,  the  court  here  further  decided  that  this  condem* 
fii^K.'no.0*'  nation  chanSed  the  property,  and  therefore  was  a  good  bar  to 
the  pit's,  demand. 

3d.  This  settled  distinction  was  taken,  that  a  foreign  judg- 
ment at  common  law  may  be  examined  here,  and  is  not  coo* 
elusive  ;  for  it  rests  on  municipal  or  local  law,  is  no  matter  of 
record,  but  only  evidence  whereon  to  found  an  action  on  the 
case  ;  though  primd  facie,  yet  not  conclusive  evidence. 
a  decree         4th.  But  that  a  decree  in  a  court  of  admiralty  is  conclusive 
ner^forwant  aga>nst  all  the  world,  because  courts  of  admiralty  do  not  pro- 
of answer  in  ceed  by  any  municipal  law,  but  by  the  law  of  nations,  and  the 
JoCu°rt°caannot  individuals  of  them  are  parties  and  so  bound;  Dougl.  575  to  583, 
beVewn  to  Barnardi  0.  Motteaux?  that  is,  as  stated  in  Barnardi  r.  Mot- 
be  erroneous  teaux,  conclusive  in  all  civil  suits  as  to  all  matters  within  its  ju- 
to  H,4Mauler  "sdiction,  and  decided  by  its  sentence.  Vent  32  ;  Ray.  800  ; 
fc  Set.  20,23.  Salk.  32,  Broom's  case.    For  modern  cases,  see  Insurance. 

See  Seizure,  Ch.  224,  as  to  all  who  can  claim  in  court. 
1  Wils.  211,      ^  20.  Condemnation  relates  back  to  the  capture.  As  in  this 
i"48AMor     act'on  *ne  court  held,  that  when  a  prize  is  condemned,  44  the 
rough  v.  Co*  property  must  be  considered  as  immediately  vested  at  the 
«nyn».         instant  the  ship  was  taken."    Wright,  justice,  said,  that  "  at 
common  law  the  subject  in  time  of  war  was  entitled  to  the 
property  of  whatever  kind  he  could  take  from  the  king's  ene- 
mies," and  "  we  are  to  be  governed  by  that,  and  not  by  the  law 
of  nations."  This  may  have  been  anciently  the  rule  of  a  com- 
mon law  court,  but  it  could  not  be  the  rule  of  the  case ;  for 
it  has  been  long  well  settled,  that  the  rule  of  the  case  is  the 
civil  law,  or  law  of  nations  and  of  war ;  but  this  law  agreed 
wiih  the  common  law,  or  rather  that  with  this  law  as  to  the 
requisites  of  acquiring  property  by  capture.    In  this  case  an- 
anotber  point  material  was  decided  according  to  modern 
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practice ;  that  is,  that  the  capture  vests  so  much  property  in  Ch.  227. 
the  captor,  that  he  may  after  the  capture  sell  bis  ioterest  v^v*^ 
therein  before  condemnation,  aud  the  buyer  may  have  his 
action  to  recover  against  the  prize  agent. 

In  captures  it  is  also  material  to  know  who  is  entitled  to  a 
share  in  a  prize,  and  accordingly  has  a  right  to  bring  his 
action  to  recover.  There  appear  to  be  but  a  few  cases  on 
this  point.  The  general  rule  seems  to  be  that  every  man  on 
board,  though  a  passenger  only,  shall  have  a  share. 

§21.  In  this  case  a  captain  of  marines  happened  to  be  on  S^jf  .s3"4' 
board  of  a  ship  of  war  when  she  took  a  prize,  but  did  not  Linxee!  *' 
belong  to  her  complement.    Held,  that  he  could  only  share 
as  a  passenger,  and  have  one  share  in  her  prizes. 

§  22.  So  the  captain  of  a  ship  of  war  actually  on  board  at  tum\ey  t. 
the  time  of  a  capture  is  entitled  to  prize  money,  though  under  J^0^,  °' 
arrest  at  the  time,  and  though  another  officer  had  been  sent  A  b.  nw.— 
on  board  to  command  the  ship.    But  this  depended  on  the         ^  , 
act  of  parliament  and  the  king's  proclamation  oo  it.    This  d°  &  e°493. 
action  was  case  for  part  of  a  prize  taken  in  the  year  1761 ;  rl RBI. 261. 
Sutton's  name  was  then  inserted  in  the  ship's  books  as  captain, 
and  as  such  he  received  his  pay  and  during  his  arrest. 

§  23.  There  is  a  principle  of  law  that  seems  to  be  almost  Dougi.  594, 
peculiar  to  cases  of  capture.    It  is  this,  if  a  person  be  wrong-  *2Eden— *»* 
fully  taken  in  a  prize,  be  is  not  entitled  to  any  action  or  dam-  h.  bi.  633.— 
ages  in  false  imprisonment :  2.  Held  in  this  case,  also  in  5  Kast»  ^ — 
Lindo  v.  Rodney,  Dougl.  613,  that  the  jurisdiction  over  all  4  Rob^85~ 
matters  of  prize,  and  every  thing  consequential  to  a  capture  as  6  Rob.  48.— 
prize,  belongs  exclusively  to  the  Court  of  Admiralty ;  this  *  J|jbil-  Evid 
court  being  the  proper  prize  court  to  inquire  if  a  prize  has 
been  made  according  to  the  laws  of  nations  and  of  war, 
courts  at  common  law  being  constituted  to  inquire  and  decide 
only  on  principles  of  municipal  law. 

Capture  without  probable  cause  is  illegal.    As  where  a  3  Cranch, 
commander  of  a  United  Slates  ship  seized  a  vessel  at  sea  shattuck—  * 
without  such  cause,  held  liable,  though  recaptured  from  him  4Crancb,2». 
by  superior  force.    And  a  foreign  condemnation  as  prize  does  46> 
not  exclude  proof  of  neutral  property. 

§  24.  Neutral  brigantine  Hope  captured.  As  in  the  case 
of  this  prize,  there  have  been  decided  many  materia]  matters, 
in  various  actions,  libels,  writs  of  error,  of  review,  and  scire 
facias,  and  on  petitions  to  remove  causes  Stc.,  and  very  vo- 
luminous special  pleadings,  it  may  be  useful  concisely  to 
state  the  cases  and  proceedings,  and  material  points  decided, 
relating  to  this  prize  cause,  or  capture  of  this  brigantine  Hope, 
a  Danish  neutral  vessel,  with  an  enemy's  cargo  of  1000  bar- 
rels of  flour  oo  board,  covered  as  neutral  property,  by  the 
ship's  papers. 
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Ch.  227.      Facts  in  the  case.    In  the  year  1778,  in  the  revolutionary 
v^*v^^>  war,  John  Cabot  and  others,  owned  the  privateer  Pilgrim, 
our^courtT    Hugh  Hill,  commander,  duly  commissioned  by  the  American 
allowed  ene-  government,  in  their  then  war  with  Great  Britain.    About  the 
my's  goods    middle  of  November,  1778,  this  ship  captured  the  Danish 
tur©d  hPa     anc*  neutral  brigantine  Hope,  Ole  Heilm,  master,  within  about 
neutral  or     four  leagues  of  the  rock  of  Lisbon,  with  the  above  mentioned 
free  ship,  be-  cargo  on  board,  supposed  then  to  be  British  property.  January 
understood*^  1°>  1779,  th's  priz®>  William  Carlton,  prize-master,  arrived 
the  law  of     at  St.  Pierres,  in  Martinico.    As  stated  in  the  deposition  of 
&cl,sni7*63  ^e  ^eilm,  an<*  °^  Carlton,  the  Hope  sailed  from  Cork,  in 
1    '  Ireland,  September  24,  1778,  with  this  cargo,  shipped  by 
Denroches  and  Thompson,  bound  to  Lisbon,  and  thence  to 
return  to  Arundell,  in  Denmark,  with  a  load  of  salt.  There 
was  also  a  place  called  Arundell,  in  England.    Carlton  was 
ordered  for  Beverly,  but  for  want  of  provisions  put  into  Mar- 
tinico, and  there  delivered  his  letters  and  papers,  found  in  the 
prize,  to  William  Bingham,  Esq.  who  then  resided  and  acted 
there,  as  political  and  commercial  agent  of  the  United  Slates. 
By  his  deposition,  and  letter  of  February  2,  1779,  and  Oc- 
tober 6,  1779,  it  appeared,  that  on  the  arrival  of  the  Hope  at 
St.  Pierres,  Bingham  took  possession,  and  soon  after  sold  the 
flour  for  about  140,000  livres ;  and,  as  be  said,  by  the  verbal 
order  of  Bouille,  governor  of  the  island,  confirmed  by  his 
written  order  of  October  2,  1779. 

January  17  and  21,  1779,  Bingham  himself  took  the  depo- 
sitions of  Ole  Heilm  and  Carlton  ;  and  which,  considering  his 
situation,  were  admitted  in  evidence,  though  strongly  object- 
ed to. 

Cariton  v.  I»  1 779»  Cabot  and  others,  owners  of  the  privateer,  brought 
Bingham  It  an  action  on  the  case  in  trover,  against  Bingham,  in  Boston, 
stale  Court  *n  ^e  name  °^  sa*^  Carlton,  as  prize-master  of  the  Hope,  and 
A.  D.  1779  '  summoned  Thomas  Russell  and  others,  as  his  trustees.  So  a 
k*.  like  action  against  one  Irskine,  his  trustee.    These  actions 

were  continued  in  the  Supreme  Judicial  Court  of  Massachu- 
setts, till  February  term,  1784,  when  a  jury  found  Bingham 
not  guilty  of  converting  the  said  flour.  The  grounds  of  this 
verdict  do  not  appear.  Probably  the  jury  considered  him  as 
acting  under  the  government's  orders  of  the  place,  so  not 
liable  in  trover,  an  action  of  tort. 
Act  of  Con-  June  20>  1780»  Congress  approved  of  Bouille's  conduct,  in 
ordering  the  flour  to  be  sold,  and  the  monies  being  deposited 
in  Bingham's  hands,  till  the  legality  of  the  capture  should  be 
proved,  (no  court  then  being  in  that  island  to  decide  on  such 
captures;)  and  also  approved  his  conduct,  and  resolved  to 
indemnify  him  as  to  any  suits  brought  against  him  on  account 
of  the  affair. 
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In  1793,  Cabot  and  others  brought  assumpsit  against  Bing-  Ch.  227. 
ham  in  the  Circuit  Court  in  Boston,  he  then  being  in  Massa-  v/v*vJ 
chusetts,  for  $  16,969.69  and  interest,  for  their  goods  he.  Cabot  fcal. 
sold  by  him,  according  to  an  account  annexed,  which  con-  *  p"^*™' 
tained  said  flour.   Second  count,  quantum  valebant,  for  the  Federal  ' 
same.    Third,  16,969.69  money  had  and  received.   And  Court*, 
a  fourth  count  against  him  as  the  pit's,  bailiff  of  certain  one 
thousand  barrels  of  flour,  which  he  had  sold  &c.  Fifth  count, 
quantum  valebant,  for  500  barrels  of  flour  &c.   Sixth  count 
for  an  undivided  moiety  of  1000  barrels  of  flour,  (owner's  t 
moiety,)  quantum  valebant*    Demand  was  laid  of  said  several 
sums,  May  8,  1779,  as  a  ground  for  interest. 

June  term,  1794,  there  was  a  verdict  for  the  pits,  on  the  First  point 
third  count  for  $29,780.16  ;  and  as  to  the  other  counts,  never  decided, 
promised,,  and  judgment  accordingly.    To  obtain  the  verdict, 
the  pits,  proved  the  flour  was  in  their  possession,  and  that 
Bingham  received  it,  and  sold  it,  by  sundry  documents  &c. 
mentioned  below. 

§  25.  On  this  judgment  Bingham  brought  a  writ  of  error,  Second  point 
returnable  in  the  Supreme  Court  of  the  United  States,  and  decided, 
March  2,  1795,  this  court  reversed  the  judgment,  and  held,  eJJJg .£cabot 
that  a  venire  facias  de  novo  could  not  be  issued.  fcal. 

Bingham,  in  the  Circuit  Court,  had  filed  a  bill  of  excep- 
tions, in  these  words :  "  and  the  said  William  Bingham,  being 
now  here  in  court,  by  James  Sullivan  and  Christopher  Gore, 
Esqrs.  his  attomies,  the  issue  being  joined,  in  the  same  case, 
and  a  jury  on  the  same  duly  and  legally  impannelled,  prays 
leave  to  file  a  bill  of  exceptions  to  the  determination  of  the 
said  court  here  had  on  the  evidence,  which,  by  the  said 
Bingham,  is  offered  in  the  case,  and  by  which  determination 
the  said  evidence  is  excluded  ;  and  the  said  Bingham  is  de- 
nied the  advantage  of  giving  the  same  to  the  jury  in  the  same 
case,  viz.  the  several  copies  attested  by  Thomas  Jefferson 
hereto  annexed,  and  numbered  from  one  to  eighteen  inclusive- 
ly ;  and  also  three  other  papers,  numbered  23,  24,  25 ;  all 
which  papers  had  a  tendency  to  prove,  that  no  interest  ought 
to  be  allowed  by  the  jury  on  the  sum  for  which  the  pits,  de- 
clare in  their  third  count,  or  damages  for  the  detention  of  the 
money  therein  mentioned  and  declared  on  ;  and  by  the  ex- 
clusion whereof  the  said  Bingham  does  sustain  manifest  injury 
and  wrong,  as  he  conceives  : — and  the  said  Bingham  further 
files  his  exception  to  the  determination  of  the  same  court,  by 
which  the  papers  numbered,  from  27  to  36  inclusively,  were 
excluded  ;  and  which  papers  contain  a  complete  record  of  the 
Supreme  Judicial  Court  of  the  Commonwealth  of  Massachu- 
seits,  wherein  William  Carlton,  who  had  been,  as  the  said 
Bingham  avers,  and  as  appears  by  the  evidence  in  the  case, 
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Ch.  227.  in  possession  of  tbe  same  flour  declared  on,  in  the  said  third 
v^-v-w  count  of  the  pit's,  declaration,  bad  sued  in  an  action  of  trover 
for  the  same  ;  and  by  which  record  it  appears  that  such  pro- 
ceedings had  been  had  in  the  same  court,  as  would  fully 
shew,  as  the  said  Bingham  conceives,  that  the  pits,  had  no 
legal  right  to  change  the  same  action,  after  the  judgment  in 
the  same  record  specified,  into  an  action  of  assumpsit,  or  as 
principals  to  implead  the  said  Bingham  again,  after  tbe  cause 
of  action  had  been  tried,  adjudged,  and  determined,  in  an 
action  of  trover,  wherein  the  special  bailiff  of  the  pits,  as  the 
said  Bingham  avers,  in  this  suit,  had  so  impleaded  tbe  said 
Bingham  to  verdict  and  judgment,  in  the  same  cause  of  ac- 
tion :  and  that  the  said  determination  to  reject  the  same 
papers  is  wrong  ;  because  that  if  the  same  papers  are  admitted 
to  be  given  to  the  jury,  the  evidence  therein  contained,  will 
have  a  legal  tendency  to  lessen  the  damages,  if  not  wholly 
defeat  the  action  of  the  pits. : — and  the  said  Bingham  further 
files  in  this  his  bill  of  exceptions,  that  the  court  did  reject  and 
refuse  to  have  read  to  the  jury  in  this  trial,  as  evidence,  a 
resolution  of  Congress  of  the  United  Slates,  of  November  30, 
1779  ;  as  also  another  resolution  of  the  same  Congress  of 
June  20,  1780,  both  which  were  concerning  the  subject  mat- 
ter of  his  suit.  Wherefore,  that  justice,  by  due  process  of 
law,  may  be  done  in  this  case,  the  said  Bingham,  by  the 
undersigned  counsel,  pray  the  court  here,  that  this  his  bill  of 
of  exceptions  may  be  filed  and  certified  as  the  law  directs." 

Signed       James  Sullivan. 

Christopher  Gore. 
June  1 6,  1 794,  allowed  to  be  filed  by  William  Cushing, 
judge  of  the  Circuit  Court. 

These  papers  shew  the  demand  of  the  pits,  arose  from  the 
sale  of  captured  property  or  prize  goods. 
Bingham  in       On  certiorari  from  the  Supreme  Court  of  the  United 
k'ni  ^intf04  States,  lne  record  was  sent  up  to  that  court ;  and  the  follow- 
in  tiie  cause.  ing  errors  assigned  :   1 .  That  judgment  had  been  given  for 
the  pits,  instead  of  tbe  deft,  below,  on  the  third  count :  2. 
That  the  Circuit  Court  proceeded  as  a  court  of  common  law, 
in  an  action  on  the  case  for  money  had  and  received  &ic.  had 
no  jurisdiciton  of  the  cause ;  the  question,  as  it  appears  on  the 
record,  being  a  question  of  prize  or  no  prize,  or  wholly  de- 
pendent thereon,  and  as  such,  it  was  exclusively  of  admiralty 
jurisdiction  ;  3.  That  tbe  evidence  referred  to  in  the  bill  of 
exceptions  ought  not  to  have  been  rejected  on  the  trial  of  the 
cause.   Plea,  in  nullo  est  erratum. 
Prise  or  no       On  this  point  of  prize  or  no  prize,  Bingham  said,  that  as  the 
prute  &c.      action  was  assumpsit  originally,  the  pits,  could  not  recover  until 
they  bad  first  proved  the  flour  to  be  prize  property  ;  that  they 
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must  shew  to  whom  the  property  belonged,  and  if  the  court  Ch.  227. 
adjudged  that  the  proceeds  of  the  sales  were  money  had  and  s^v-^/ 
received  to  the  use  of  the  pits.,  it  was  in  effect  pronouncing 
sentence  that  the  vessel,  (not  then  condemned,)  was  a  prize. 
Cited  Carth.  474  ;  Dougl.  596  ;  3  D.  &  E.  344 ;  4  D.  &.  E. 
382,  394  ;  1  Dall.  221  ;  2  Dall. 

Cabot  &tal.  admitted  that  all  prize  causes  and  their  incidents  as 
a  general  rule  are  of  admiralty  jurisdiction ;  but  said  there  were 
some  limitations  to  the  operation  of  the  rule.  In  the  present  case 
there  is  in  fact  no  question  of  prize  ;  but  even  in  cases  where 
the  question  is  naturally  involved,  the  courts  of  common  law 
have  incidentally  tried  and  decided  it  as  in  cases  on  policies 
of  insurance  and  ransoms.  3  Burr.  17,  34  ;  Dougl.  579, 580; 
2  Lev.  25;  1  Vent.  173;  4  Inst.  138;  1  Raym.  271  ;  3 
Wooddes.  450,  453  ;  2  Saund.  259  ;  2  Burr.  683,  693 ;  1 
Wils.  229  ;  Dougl.  310  ;  4  D.  &  E.  393 ;  1  H.  Bl.  522. 

In  many  cases  the  subject  may  be  traced  to  the  original 
question  of  prize,  and  the  admiralty  can  have  no  cognizance 
of  it.  Suppose,  for  instance,  a  captor  sells  a  prize,  he  may 
bring  an  action  at  common  law  for  the  purchase  money  ;  and 
wherever  the  question  of  prize  is  at  rest,  the  admiralty  juris- 
diction ceases.  4  D.  &  E.  393,  432  ;  2  Dall.  174  ;  3  D.  & 
E.  342;  1  Burr.  526;  Doug.  572,  591.  Admiralty  juris- 
diction exclusive  does  not  depend  on  the  question  of  prize  ; 
but  on  the  nature  of  the  controversy,  whether  to  be  tried  by 
the  law  of  nations  or  by  the  municipal  law.  *  This  is  a  trans- 
action on  land  between  the  captors  and  their  agent ;  the  ori- 
ginal owners  are  not  parties  to  the  suit,  and  their  right  could 
not  be  set  up  to  justify  Bingham,  who  does  not  claim  under 
them  or  act  by  their  authority." 

It  was  admitted  Bingham  had  made  an  express  promise, 
the  question  of  prize  had  been  merged  in  it,  and  an  action 
would  lie  against  him  at  common  law,  unless  a  neutral  claim- 
ant had  interposed  and  forbade  the  payment.  The  prize  agent 
is  not  compellable  to  make  distribution,  till  the  prize  has  been 
condemned.  2  Dallas,  168,  174,  Henderson  v.  Clarkson  ;  1 
H.  Bl.  476,  Home  v.  Campden  &  al. ;  Dougl.  324,  VVemys  ». 
Linzee;  2  Wils.  211;  1  H.  Bl.  522;  Dougl.  587.  The 
Circuit  Court  adopted  this  reasoning  of  the  pits. 

This  case  on  the  writ  of  error  is  reported  in  Dallas'  Re-  3d  material 
ports,  and  the  arguments  from  page  10  to  page  42,  which  see  Poin»»  ihe 
at  large.    Judgment  reversed.  divided.*" 

Whether  the  Circuit  Court  had  jurisdiction  or  not  was  a 
question  about  which  the  judges  of  the  Supreme  Court  were 
divided.  Cushing  and  Iredell  seem  to  think  it  had  jurisdic- 
tion, and  Wilson  and  Patterson  that  it  had  not. 

vol.  vii.  83 
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Condemna- 
tion on  said 


Ch.  227.      On  the  exception  to  the  record  the  court  was  of 
\^*Y*%*J  that  Bouille's  certificate  ought  to  have  been  admitted  ;  as  also 
4th,  6th,  6th,  Bingham's  letters  to  Congress  at  the  time  of  the  transaction ; 
iid«?«th^:j  as  also  the  two  resolutions  of  Congress,  and  the  depositions 
Bingham  had  taken  in  his  official  character,  to  ascertain  the 
circumstances  of  the  capture  and  the  property  of  the  vessel 
and  cargo  at  the  time  the  prize  was  carried  into  Martinico, 
and  to  shew  he  bona  fide  acted  as  a  public  agent  in  the  affair. 
8th  point,  the     Iredell  and  Cushing  were  for  issuing  a  venire  facias  de  novo  ; 
court  dead-  Patterson  and  Wilson  not,  because  they  thought  the  Circuit 

Court  had  no  jurisdiction. 
Hill  s  libel        §  26.  May  8th,  1796,  a  libel  was  filed  by  Hugh  Hill,  the 
Jdmiraip  Lc  masler»  m  tne  District  Court,  for  himself  and  all  concerned, 
a.d"i796.C'  stating  the  capture  and  praying  for  condemnation.    On  this 

libel  notice  was  published  as  usual. 
2d  action,        ^  27.  The  same  term  October  1706,  the  second  action 
Cabot  fcal.    Cabot  &  al.  ».  Bincham  ;  as  also  Hill's  action  of  trover 

r. Bingham  ;         _.     ,  °  *  . 

also  Hill  v.  9.  Bingham  were  entered.  On  this  libel,  as  also  on  each  ac- 
Binghiim,  tion,  a  dedimus  was  issued  by  the  court  to  the  mayor  of  the 
city  of  Cork  in  Ireland,  to  take  such  depositions  as  the  pits. 
&c.  might  direct. 
^  28.  June  term  1797,  the  said  1090  barrels  of  flour  were 
liiici  aied  by  condemned  in  due  form  of  law  as  prize,  to  which  Bingham's 
HUl.  attorney  made  some  objections,  especially  as  to  the  length  of 

the  time  since  the  capture ;  at  this  time  the  causes  of  con- 
demnation were  considered.    By  the  above  deposition  it 
clearly  appeared  that  the  said  flour  was  British  property,  and 
no  neutral  appeared  to  claim  it.    The  said  Hill  testified  that 
he  was  duly  commissioned,  and  that  he  took  the  prize,  and  by 
the  judicial  proceedings  at  Lisbon  that  no  such  person  as  Don 
Pedro,  the  consignee  named,  ever  lived  there,  and  it  became 
the  property  of  the  captors  immediately  on  their  seizing  it  and 
carrying  it  into  the  island  of  Martinico,  a  place  of  safety,  and 
Act  ofpe°c,,"1  tne  Port  o(  an  ally  in  the  war,  and  then  an  enemy  of  the  Brit- 
178?.'  €C  '  *sn  nat'on«  I*  was  questioned  if  the  libel  was  in  time.  By  the 
resolve  of  Congress  of  December  4,  1781,  it  is  provided,  that 
9th  point  de-  captures  made  before  February  1,  1782,  might  be  determined 
oided.         al  any  tjme  during  the  war  with  Great  Britain,  but  it  contains 
no  negative  words,  "  and  not  afterwards,"  and  so  held  to  be 
in  time.  Lee  on  Captures,  77,  87,  89,  90,  210,  239;  Park, 
78  to  87  ;  Vattel,  2d  part,  77 ;  Burl.  223 ;  2  Burr.  683, 
Goss  v.  Withers  &  al.  1 198,  Sic. ;  2  Coke  Inst  167  ;  4  Coke 
Inst.  154  ;  Molloy,  8,  10;  Valin,  167  ;  Emerigon,  465,  503. 
Supplemen-      §  29.  The  flour  being  condemned  as  prize  in  the  prize 
filed ,lbel      court  to  the  use  of  the  captors  &c.  a  question  was  made  if 
they  must  not  file  a  supplementary  libel  in  the  same  court,  in 
order  to  recover  the  effects  or  avails  from  a  third  person  who 
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held  them,  or  if  tbey  might  bring  an  action  at  common  law,  Ch.  22  7. 
as  above,  on  possession.  But  if  as  prize  properly,  they  must  v-^s^^/ 
continue  to  pursue  the  cause  in  the  admiralty.  Authorities 
post.  Not  to  lose  time  and  to  guard  against  a  decision  unfa- 
vourable to  the  common  law  process  a  supplementary  libel 
was  filed  ;  but  on  the  whole  the  prize  question  being  consid- 
ered at  rest,  as  between  Cabol  &  al.  .»  Bingham,  that  is, 
between  owners  and  agent,  bailors  and  bailee,  or  principals 
and  factor,  the  cause  was  no  further  pursued  in  the  admiralty; 
for  as  between  such  the  question  is  to  be  settled  by  municipal 
law,  the  prize  question  only  arising  where  captors  and  captur- 
ed are  concerned  or  a  neutral  claimant,  or  who  are  the  cap- 
tors, and  to  what  proportion  of  the  prize  any  one  is  entitled. 
4  D.  &t  E.  382, 401,  Campden  &  al.  v.  Home  in  error. 

June  term  1797,  the  said  Hill  discontinued  his  action  of  Hill's  action 
trover.  of  trow  di* 

continued. 


§  30.  June  term  1797,  the  action,  Cabot  b  al.  t>.  Bit 
ham,  for  $40,000,  money  had  and  received  came  on  to 
trial  before  Elsworth  C.  J.  Parsons  and  Dane  for  the  pits., 
and  Sullivan  and  Davis  for  the  deft.  The  evidence  proved 
the  facts  above  stated.  The  deposition  of  Stephen  Webb 
proved  a  demand  of  the  money  of  Bingham  in  July  1779,  on 
which  was  claimed. 

By  Bingham's  commission  it  appeared,  that  in  1776,  the 
committee  of  secret  correspondence  of  Congress  appointed 
him  commercial  and  political  agent  of  the  United  States  in  the 
French  West  India  islands,  to  transact  such  business  as  they 
intrusted  to  him ;  and  by  his  said  letter  of  February  2,  1779, 
it  appeared  he  informed  the  committee  of  the  state  of  this 
prize,  viewing  vessel  and  cargo  as  neutral ;  that  he  sold  the 
flour  (which  was  perishable)  by  Bouille's  order  &c.  By 
Bingham's  account  of  the  sales  of  the  flour  it  appeared  he  sold 
983  barrels  for  Livres  118,117.  0.0 

Deducting  commissions,  five  per  cent.  >      jq        ^  g 
and  charges  >  1 

Net  proceeds   107,621.14.6 

By  his  letters  it  appeared  that  he,  July  7,  1779,  credited  the 
net  balance  to  the  said  committee ;  but  February  7, 1 78 1 ,  he  took 
back  this  credit ;  and  by  other  evidence  it  appeared,  that  he 
confessed  he  sold  the  1000  barrels  of  flour,  at  140  livres  a 
barrel. 

The  pits.  (Cabot  &  al.)  relied  solely  on  possession,  and  avoid- 
ed the  prize  question,  and  urged  that  they,  by  Carlton,  their 
agent  and  prize-master,  were  in  possesston  of  the  property, 
claiming  it  as  their  own ;  and  however  the  owner,  if  a  neutral, 
might  dispute  it  with  them,  yet  Bingham,  a  stranger,  had  no 


Digitized  by  Google 


660  CAPTURES  IN  WAR. 

Ch.  227.  right  to  take  it  from  them.    (Not  deemed  necessary  to  use 

v^*v^;  the  condemnation.) 

Bingham's  counsel,  (directed  to  defend  by  the  United 
States,)  urged,  1.  That  the  flour  not  being  condemned  as 
prize,  the  pits,  had  no  right  to  recover  its  proceeds  :  2.  That 
he  acted  under  Bouille's  order,  and  ought  to  keep  the  pro- 
ceeds for  the  neutral  owner  :  3.  That  he  in  the  affair  acted 
as  agent  of  the  United  States,  and  therefore,  that  they,  and 
not  he,  were  accountable.   On  all  the  points  the  court  was  of 

J01  w^d*01     0P'moa  f°r  106  pl*8*    Verdict  and  judgment  for  them  for 
$33,000  damages. 

As  to  the  question,  prize  or  no  prize,  the  State  courts  of 
Massachusetts  had  been  in  the  practice  of  trying  it,  when  it 
incidental)y*came  in,  as  in  the  above  cases.    Not  so  in  the 
middle  and  southern  States,  which  have  usually  followed  the 
English  practice.    This  appears  in  the  cases  of  Campden  v. 
Home  in  error,  4  D.  fa  E.  382 ;  Le  Caux  v.  Eden,  Doug]. 
594;  Lindo  v.  Rodney,  Doug.  613;  Wemys  v.  Lin  zee, 
Doug.  324 ;  Smart  fa  al.  v.  Wolf,  3  D.  fa  E.  323 ;  Full  t>. 
Hutchins,  Cowp.  424.   So  is  American  practice,  now  settled. 
1  Phil.  Evid.  266,  267  ;  and  cases. 
Bingham  in       §  31.  On  the  above  judgment  Bingham  brought  a  writ  of 
error  e.  Cab-  error,  and  the  judgment  was  reversed  by  the  Supreme  Court 
JiiVde-      of  the  United  States;  because  it  was  not  expressly  alleged 
cided,  3      in  the  writ  that  he  was  a  citizen  of  Pennsylvania,  though  he 

^Wheaf  was  described  of  Philadelphia  in  that  State,  as  the  practice 
591.       '    had  been  generally. 

3d  action,        ^  32.  In  March,  1798,  the  pits,  commenced  an  action 
Ca£°l    aI-    against  Bingham  in  the  State  Court  of  Common  Pleas,  in  the 
in  (hastate   county  of  Essex,  in  Massachusetts,  for  $45,000  money  had 
Court,  a.  D.  and  received.    Summonses  were  left  with  his  agent  and  at- 
1798,  fee      torney,  he  being  out  of  the  State  ;  and  on  this  account  the 
action  was  continued  to  October  term,  1798,  when  judgment 
was  given  by  default  for  $37,490.74  damages,  and  costs 
$17.99. 

Bingham 

Bingham  reviewed  the  action  in  the  same  court,  and  by 
reviewed  the  John  Davis,  Esq.  filed  a  petition  to  remove  the  cause  to  the 
action.        Circuit  Court  to  be  held  in  Boston,  and  filed  his  bond  &c. 

After  much  consideration  and  argument,  the  removal  was  de- 
nied, on  the  ground  Bingham  was  no  longer  deft.,  but  had 
become  pit.  in  review ;  and  by  the  act  of  Congress,  only  a 
deft,  could  remove  a  cause  from  a  State  to  a  Federal  court. 
Continued  by  consent  for  the  pit.  to  reply  specially  &c. 
February  1,  1800,  he  filed  his  replication  at  great  length, 
mth  point  First  plea,  never  promised.  Second  plea  in  replication,  stated 
decided.  at  large  the  proceedings  in  the  action  commenced  in  1793, 
in  bar  of  this  action ;  and  April  term,  1 800,  the  cause  was 
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carried  to  the  Supreme  Judicial  Court  of  the  State  by  demur-  Ch.  227. 
rer.  Held  no  bar,  as  a  judgment  reversed  cannot  bar  another  K^y^J 
action.  1  Wils.  48,  Witham  in  error  v.  Lewis;  Cro.  Car. 
284,  Delves  v.  Clark ;  and  31 1. 

June  term,  1800,  Bingham  filed  another  petition  to  remove  12th  point 
the  cause  to  the  Circuit  Court,  (Boston,)  referring  to  his  pe-  decided 
tition  for  the  same  purpose,  filed  in  the  Common  Pleas,  and 
offered  security  &c. ;  his  motion  was  overruled,  and  his  pe* 
tition  not  granted.  Bingham  then  offered  his  two  replications 
above  stated,  and  the  counsel  for  Cabot  &  al.  objected  that 
there  could  not  be  a  double  replication,  and  the  parties  agreed 
thus:  "June  term,  1800,  agreed  the  said  two  pleas  be  filed 
ie  bene  me,  by  consent ;  and  if  the  court  shall  hereafter  de- 
termine it  is  not  admissible  for  the  appellant  to  reply  double 
in  this  case,  it  is  further  agreed,  that  in  that  case  the  appellant 
shall  withdraw  either  of  said  pleas  at  his  election 

Signed       John  Davis. 

Nathan  Dane. 

The  court,  on  argument,  decided  he  could  not  reply  double  13th  point 
to  the  single  plea,  in  nullo  est  erratum,  decided. 

April  term,  1801,  the  former  pleading  and  arguments  being 
waived,  the  said  Cabot  &  al.  came  and  defended  the  force  and 
injury  Sic,  when  &ic. ;  and  said  the  former  judgment  was  in 
DOthing  erroneous;  hoc parati  &c. 

By  Nathan  Dane,  their  attorney. 

And  Bingham,  reserving  liberty  to  give  any  special  matter 
in  evidence  &c.,  said  the  former  judgment  was  erroneous, 
because  he  never  promised  the  said  Cabot  and  others ;  and 
thereof  put  himself  on  the  country. 

By  Fisher  Ames,  his  attorney. 

And  issue  was  joined. 

November  term,  1801,  the  cause  was  tried.  Bingham 
appeared  by  his  said  attorney,  and  the  United  States  by 
George  Blake,  Esq.,  and  Cabot  and  others  by  Parsons  and 
Dane.  They  opened  on  the  ground  of  the  former  action,  and 
by  two  witnesses  proved  the  sales  of  the  flour  for  140,000 
livres,  and  a  demand  of  interest,  as  in  the  former  action. 

Bingham's  and  the  United  Slates*  counsel  urged,  1.  That 
this  is  a  prize  cause,  and  that  the  prize  question  is  exclusively 
of  admiralty  jurisdiction  :  2.  That  Bingham  was  a  public 
agent,  and  not  liable  to  an  action,  and  that  if  any  one  was, 
it  was  the  United  States  :  3.  That  the  judgment  rendered  in 
the  year  1784,  was  a  bar  to  this  action  :  and  4.  That  all  the 
owners  of  the  captured  property  do  not  join  in  the  action,  as 
they  ought  to  do ;  that  is,  the  officers,  mariners,  and  marines, 
do  not  join.  As  to  the  first  point,  prize  or  no  prize,  they  read 
Dallas's  reports  of  the  former  action  above  stated ;  but  it 
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decided. 
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was  answered  and  held  by  the  court  again,  that  the  prize 
question  was  at  rest,  as  between  these  parties  :  that  this  was 
an  action  of  assumpsit  between  principal  and  factor,  bailor 
and  bailee,  and  not  a  prize  question  within  the  authorities  in 
the  books,  which  confine  prize  questions  to  cases  between 
captors  and  the  captured,  or  in  which  neutrals  are  concerned  j 
to  cases  in  which  the  question  arises,  who  are  the  captors,  or 
what  proportion  of  the  prize  the  claimant  is  entitled  to ;  and 
especially  as  Bingham's  counsel  file  in  the  action  an  authenti- 
cated copy  of  the  condemnation,  and  the  captor's  property 
established ;  and  if  this  condemnation  proves  there  was  a 
prize  question,  the  purpose  for  which  now  introduced  by 
Bingham's  counsel,  it  clearly  also  proves  that  by  a  regular 
condemnation,  that  question  is  at  an  end,  and  finally  de- 
cided. 

Bingham's  counsel  also  contended  that  he  ought  to  be  sued 
in  the  admiralty  on  a  supplementary  libel,  to  recover  the  pro- 
perty out  of  his  hands  ;  to  which  it  was  answered,  and  held 
by  the  court,  that  this  was  necessary  only  when  some  prize 
question  is  in  fact  to  be  settled,  but  clearly  there  could  be  no 
prize  question  to  be  settled  between  these  parties,  especially 
after  condemnation  shewn  by  Bingham  himself. 

As  to  the  other  point,  it  was  urged  by  him  that  he  acted  in 
the  affair  as  agent  of  the  United  States,  and  that  Cabot  and 
others  ought  to  look  to  them,  and  not  to  him,  and  cited  Mac- 
beath  v.  Haldimand.  To  this  it  was  answered  and  held,  that 
he  had  no  power  to  take  private  property  of  American  citi- 
zens ;  nor  did  Cabot  and  others  let  him  have  the  propertyr 
trusting  the  government;  and  that  he  never  had  paid  the 
money  to  the  government,  after  so  many  years,  and  therefore 
it  was  solely  his  own  affair  ;  that  the  said  resolves  of  Congress 
were  passed  while  he  endeavoured  to  make  a  government 
affair  of  it. 

As  to  the  third  point. — held,  assumpsit  lay  after  a  judgment 
in  trover ;  as  one  was  a  contract,  and  the  other  on  tort. 

As  to  the  fourth  point,— -held,  the  owners  of  the  privateer 
gave  bonds  to  answer  for  the  misconduct  of  their  officers  and 
crew  on  the  cruise  :  that  the  owners  must  recover  in  order 
to  make  distribution,  and  the  part  they  distribute  to  the  offi- 
cers and  men  is  by  agreement,  a  compensation  in  the  nature 
of  wages ;  also  it  must  be  absurd  to  name  every  mariner  and 
marine  on  board  the  privateer  in  the  writ. 

Verdict  for  Cabot  and  others  for  $34,640.35,  and  judg- 
ment accordingly.  The  former  judgment  for  $37,490.74, 
was  against  Bingham,  and  erroneous  in  part,  to  wit:  for 
$2,850.49.  Hence  he  had  a  judgment  to  recover  that  sum 
against  Cabot  and  others,  with  costs ;  but  execution  stayed. 
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as  the  former  judgment  was  no  part  satisfied.  Here  the  first  Ch  227. 
judgment  for  $37,490.74  against  Bingham,  stood  as  it  was 
rendered,  and  not  affected  by  its  being  found  erroneous  in 
part ;  but  an  independent  judgment  was  given  for  him  to  the 
amount  of  the  error ;  and  this  course  was  essential,  for  the 
original  judgment  might  have  been  satisfied  by  a  sale  of  goods 
to  third  persons,  or  by  a  levy  on  real  estate. 

33.  February,  1802,  pits,  sued  out  a  scire  facias  from  Cabot  bat. 
the  Common  Pleas,  on  the  judgment  there  rendered  in  1798,  «>  Bingham, 
for  $37,490.74  damages,  and  f  17.99  costs.  son  foetus. 

The  writ  of  scire  facias  was  served  on  David  Cobb,  Esq. 
agent  and  tenant,  and  Fisher  Ames,  Esq.  attorney  of  Bing- 
ham. This  action  of  scire  facias  was  entered  March  term, 
1802,  and  continued  to  June  and  to  September  terms,  1802, 
Bi ogham  being  out  of  the  State  when  the  writ  was  served. 

September  term  1802,  Bingham  by  his  counsel,  Otis  and 
Ames,  filed  a  petition  similar  to  the  former  one  to  remove  this 
scire  facias  into  the  Circuit  Court  next  to  be  holden  in  Boston, 
on  the  12th  section  of  the  judicial  act  of  Congress.  In  this 
petition  Bingham  prayed  oyer  of  the  judgment  of  the  Com- 
mon Pleas,  and  had  it,  and  said  that  the  pits,  in  the  writ  of 
scire  facias  ought  not  to  have  execution  of  the  said  judgment 
against  him ;  then  stated  the  above  proceedings  had  after  the 
judgment  by  default,  and  said  this  judgment  was  found  to  be 
erroneous,  because,  as  above,  for  $2,850.49  too  much.  To 
this  petition  Cabot  U  al.  by  N.  Dane,  their  attorney,  replied, 
that  it  was  not  erroneous,  and  issue  joined.  Cabot  and  others 
objected  to  this  petition  :  1 .  Because  the  cause  had  proceed- 
ed too  far  in  the  State  courts,  and  because  this  scire  facias  is 
but  a  continuation  of  the  action,  and  that  if  Bingham  once  had 
a  right  to  remove  the  cause,  yet  when  denied  as  he  was,  his 
remedy  was  to  apply  to  the  Federal  court  for  an  order  of 
removal ;  but  instead  of  this  he  pleaded  to  issue,  and  volun- 
tarily submitted  to  a  trial  in  the  State  courts,  and  therein  had 
a  full  and  fair  trial  on  the  merits ;  and  had  a  verdict  and 
judgment  to  recover  $2850.49,  or  to  deduct  in  fact,  so  much 
out  of  this  judgment  against  him  of  $37,490.74,  and  so  was 
entitled  to  an  execution  for  the  said  sum  of  $2850.49.  Otis 
for  Bingham  contended,  that  the  cause  ought  to  be  removed, 
on  the  ground  that  the  scire  facias  is  a  new  or  original  writ 
within  the  meaning  of  the  said  12th  section  ;  that  this  writ  put 
him  as  to  the  removal  in  the  same  situation  on  which  he  was 
in  the  original  action,  and  before  the  judgment.  And  cited  4 
Bac.  Abr.  409,  433,  which  calls  a  scire  facias  an  action  ;  and 
Co.  Lit.  290,  &c.  Dane  on  the  part  of  Cabot  &  al.,  cited 
cases  to  shew  that  this  scire  facias  was  not  a  suit  within  the 
meaning  of  that  section  ;  that  it  was  not  an  action  commenced, 
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Ch.  227.  but  the  continuation  of  an  action,  one  stage  of  the  same  action  ; 

v^v-w  though  a  scire  facias  against  bail  &c.  may  be  a  new  action, 

this  onjudgment  is  not.    1  D.&iE  389,  Wright  c.  Nutt ;  6 

19th  point  D.  &  E.  282,  284 ;  2  Salk.  598,  Panton  v.  Hall ;  Cowp. 
decided.        72?^  728^  c<K)k  ^    Joneg .  and  4  fiac    Abr    423  .  2  Str^ 

1043  ;  and  Cro.  El.  283  ;  3  Burr.  1791, 1792,  Knox  p.Cos- 
tello;  13  E.  I.  c.  45 ;  3  Salk.  321,  Adam's  case;  3  BL 
Com."  421  ;  2  Salk.  600  ;  Cro.  Car.  286,  300  ;  Hob.  72 ;  4 
Bac.  Abr.  409,  423.  This  petition  to  remove  the  cause  was 
denied,  and  Bingham  moved  to  continue  the  action  in  order 
that  he  might  plead  in  bar  of  an  execution.  The  action  was 
continued. 

And  December  term  1802,  Bingham  put  in  his  plea,  stating 
at  great  length  all  the  proceedings  in  the  action  in  the  State 
courts  from  March  1798,  and  averred  that  the  several  pro- 
mises and  cause  of  action  recited  by  him  in  his  plea  of  review, 
were  the  same  promises  and  cause  of  action  on  which  the 
said  judgment  on  default  in  the  said  original  action,  on  which 
this  writ  of  tcire  facias  hath  issued,  was  rendered  ;  and  that 
said  issue  joined  as  aforesaid,  was  on  the  validity  of  the  said 
former  judgment ;  and  that  the  same  judgment  appears  by 
the  verdict  aforesaid  to  be  erroneous,  and  hath  been  considered 
and  adjudged  by  the  court  to  be  erroneous,  all  which  he  is  rea- 
dy to  verify,  wherefore  he  prays  judgment,  whether  execution 
shall  be  awarded  against  him  upon  the  aforesaid  erroneous 
judgment,  and  for  his  costs.  Ames  and  Otis. 

decided  11  tn's  P^ea  tnere  was  a  genera'  demurrer  by  N.  Dane,  and 

joinder.  Judgment  that  the  plea  was  bad,  and  that  the 
said  Cabot  and  others  have  execution  and  costs.  Bingham 
appealed  to  the  Supreme  Judicial  Court  of  the  State,  hoJden 
third  Tuesday  of  April  1803.  In  that  court  there  was  a  like 
judgment  that  the  plea  was  bad,  and  for  execution  and  costs. 

And  the  court  decided,  that,  though  the  judgment  was  too 
large  it  was  not  erroneous  in  the  sense  of  error  on  a  writ  of 
2 1st  point  error,  nor  was  there  any  reversal  of  any  part  of  the  said  judg- 
decided.  ment,  but  it  was  the  evident  intent  of  the  Supreme  Judicial 
Court,  that  that  judgment  should  stand  and  be  executed,  and 
that  Bingham  should  have  his  remedy  for  what  was  too  much 
or  too  large,  to  wit,  $2,850.49,  by  a  judgment  and  execution 
in  his  favour  for  that  sum ;  but  that  the  said  judgment  was 
erroneous  only  in  the  sense  of  proceedings  in  review  in  Massa- 
chusetts, in  which,  if  judgment  be  too  large  it  stands  in  force, 
and  any  levy  on  it  remains  good  ;  and  the  remedy  is  by  a 
cross  judgment,  and  execution  for  the  difference  or  surplus 
sum. 

After  this  twenty-five  years  litigation  thus  pursued  and 
ended,  Cabot  and  others  took  out  their  execution  and  levied 
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it  on  Bingham's  new  lands  in  Maine,  and  finally  obtained  their  Cm.  227. 
money,  principal  and  interest  for  this  flour.  V^WJ 

§  34.  A  capture  authorized  by  the  rights  of  war  transfers  2  D»iia»,  «to 
the  property ;  but  these  rights  take  place  only  among  ene-     Miller  v. 
mies.   Hence  a  capture  gives  not  these  rights,  but  where  the  SJ^tei^Uw 
property  captured  belongs  to  an  enemy.    He  that  founds  a  of  Natiom, 
claim  on  these  rights  must  prove  that  peace  was  broken  by  =h-  8— ^ 
some  national  hostilities.  Prize  usually  signifies  legal  capture,  m' 
and  the  act  of  Congress  must  be  viewed  as  adopting  that 
sense  of  the  word.    The  municipal  law  of  a  country  cannot 
change  the  law  of  nations  ;  and  by  that  a  neutral  subject  whose 
property  has  been  illegally  captured  may  pursue  and  recover 
it,  in  whatever  country  it  is  found,  unless  a  competent  court 
has  adjudged  it  prize. 

The  legality  of  a  capture  is  ever  open  for  examination,  not- 
withstanding the  length  of  possession,  till  a  competent  court 
has  decided  it.  Possession  and  occupation  in  questions  of 
property  ought  to  have  the  same  influence  in  courts  of  admi- 
ralty as  in  courts  of  common  law,  a  good  title,  and  conclusive 
on  all  the  world,  except  the  right  owner.  Ship  and  cargo, 
originally  neutral  property,  were  captured  and  occupied  by  a 
British  privateer  twenty-four  hours  ;  this  did  not  change  them 
into  British  property,  so  as  to  make  it  prize  on  a  recapture  by 
an  American  privateer.  As  to  condemnation,  Marten,  323. 
A  subject  cannot  divest  himself  of  the  obligation  of  a  citizen. 
2  Dallas.  But  he  may  capitulate  if  his  government  can  no 
longer  protect  him. 

^  35.  The  ordinance  of  Congress  founded  on  the  Russian  2  Dallas,  18. 
armed  neutrality,  declared  that  effects  belonging  to  the  bel- 
ligerent powers  should  not  be  captured  on  board  of  neutral 
vessels, — included  effects  of  Great  Britain,  s.  63. 

§  36.  On  a  capture  and  libel  as  prize  the  onus  probandi  2  Dallas,  22, 
lies  on  the  captor  :  and  2.  A  libel  by  the  crew  of  a  privateer  37, 88, 39. 
for  their  respective  proportions  of  a  prize,  is  the  proper  and 
regular  mode  of  redress  :  3.  Where  the  prize  proceeds  are. 
in  the  marshal's  hands  the  parties  entitled  to  them  may  either 
institute  a  supplemental  libel  in  the  admiralty,  or  bring  an 
action  at  law  for  money  had  and  received  :  4.  If  he  makes 
distribution  without  the  admiralty  court's  order,  be  does  it  at 
his  peril :  5.  The  court  before  issuing  the  order  of  distribu- 
tion will  guard  against  fraud  and  imposition,  by  providing  for 
latent  claims  :  6.  The  right  of  a  privateer's  crew  to  capture  is 
founded  on  her  commission,  not  on  the  articles  of  agreement : 
7.  This  right  cannot  be  destroyed  by  the  captain's  putting  the 
mariner  on  shore.  Keane  &  al.  v.  Brig  Gloucester. 

^  37.  Immediately  on  a  capture  as  prize  the  captors  ac-  8  Dallas,  188, 
quire  such  a  right  as  no  neutral  nation  can  justly  impugn  or  JJ?^ 

VOL.  VII.  84  nary.  ' 
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2  Dallas,  174. 
Henderson  r- 
Clarkson. 


4  Cranch,  28, 
Jennings  r. 
Carson. 


1  C ranch, 
103,  United 
States  v. 
Schooner 
Peggy. 

2  Dall.  20, 
Miller  v. 
Miller. 


Ch.  227.  destroy.    See  the  effect  of  their  abandoning  their  prize  af 

sea  as  derelict. 

§  38.  After  a  decree  of  condemnation  in  the  admiralty,  and 
the  money  is  actually  in  the  marshal's  hands,  an  action  lies  at 
common  law  for  the  agent  of  the  mariners  to  recover  their 
shares  of  the  prize  money ;  for,  after  such  condemnation  the 
property  is  vested,  and  the  question,  prize  or  no  prize,  is  no 
longer  material. 

§  39.  A  privateer  captures  neutral  property,  held  the  owner 
of  her  is  not  answerable  for  restitution,  except  where  the  pro- 
perty or  proceeds  come  into  his  hands.  And  if  a  captor  fails 
to  libel  a  captured  vessel,  the  owner  may  claim  her  in  a  court 
of  admiralty.  But  the  owners  of  a  privateer  are  answerable 
to  all  the  world  for  the  conduct  of  their  agents,  the  officers 
and  crew,  for  the  full  amount  of  the  injury  done.  3  Dallas, 
393;  6  Wheaton,  194. 

40.  A  final  condemnation  in  a  court  of  admiralty,  where 
a  right  of  appeal  exists,  and  has  been  claimed,  is  not  a  defini- 
tive condemnation  within  the  meaning  of  the  4tb  article  of 
the  convention  of  France,  signed  September  30,  1600.  How 
a  treaty  made  pending  a  suit,  operates  upon  it. 

§41.  After.  Great  Britain  commenced  hostilities  against 
Holland,  the  British  king,  by  proclamation,  declared  Dutch 
vessels,  carrying  the  produce  or  manufactures  of  Dominica, 
should  not  for  a  limited  time,  be  liable  to  capture.  Held, 
this  only  exempted  them  from  British  captures ;  but  did  not 
restore  the  neutrality  of  Holland,  nor  prevent  the  rights  of  war, 
in  favour  of  other  nations,  who  should  recapture  Dutch  ves- 
sels from  a  British  privateer. 

^  42  A  sentence  of  condemnation  is  necessary  to  direst  the 
property.  No  sentence  of  condemation  can  be  affirmed,  if 
the  law  has  expired  under  which  the  forfeiture  has  accrued, 
though  a  condemnation  and  sale  have  taken  place,  and  the 
monies  paid  to  the  United  States  before  the  law  expired  ;  and 
the  court  above  in  reversing  the  sentence,  will  not  order  the 
money  to  be  repaid,  but  the  property  to  be  restored,  as  if  no 
sale  had  been  made.  See  Yeaton  &  al.  v.  United  States.  Wo 
seizure  can  be  after  the  law  is  expired. 

^  43.  In  cases  of  capture  from  enemies,  persons  in  other 
vessels  acquire  no  right,  merely  by  seeing  the  capture  made. 

§  44.  A  vessel  captured  after  the  preliminary  articles  of 
peace  cannot  be  condemned.  A  prize  schooner  in  a  perish- 
ing condition,  ordered  to  be  sold,  on  the  appellant's  motion, 
before  the  appellee  appeared. 

^  45.  America  was  bound,  as  the  ally  of  France,  by  the 
capitulation  between  Great  Britain  and  France,  for  the  sur- 
render of  Dominica ;  and  all  captures  afterwards  made  bj 


4  Cranch, 
614.— 6 
Cranch,  329, 
Schooner 
Rachael  r. 
United 
States.— 6 
Cranch, 203. 


7  Dall.  95, 
case  of  Tal- 
bot. 

2  Dall.  40, 
Beare  It  al. 
v.  Schooner 
Speedwell. 

2  Dall.  16, 
Miller  p. 
Miller. 
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America,  any  way  relating  to  that  place,  were  governed  ac-  Ch.  227. 
cordingly.  \**~v^J 

46.  An  American  citizen,  under  a  foreign  commission,  cap-  3|>al|  133t0 
tured  a  vessel  from  a  belligerent,  and  set  up  an  act  of  expa-  169,  Talbot 
triation ;  but  it  was  adjudged  the  capture  was  unlawful,  and  *j Janson 
the  court  decreed  restitution.    See  Alien,  Ch.  131  ;  and 
Admiralty,  Ch.  186,  a.  9. 

^  47.  The  right  of  seizing  and  bringing  in  a  vessel  for  fur-  3  Dull.  333, 
ther  examination,  does  not  excuse  or  authorize  any  spoliation  334,  Del. 
or  damage  done  to  the  property  ;  but  the  captors  proceed  at  JjJJj r'  Ar* 
their  peril,  and  are  liable  for  all  the  subsequent  injury  and 
loss  :  2.  What  is  a  sufficient  probable  cause  for  so  seizing  it : 
3.  The  owners  of  a  privateer  are  responsible  for  the  conduct 
of  their  agents,  officers,  and  crew,  to  all  the  world  ;  and  the 
measure  of  such  responsility  is  the  full  value  of  the  property 
injured  or  destroyed.  See  Ch.  224,  a.  11,  s.  6. 

Salvage  %n  cases  of  recapture, 

§  48.  Salvage  was  allowed  a  ship  of  war  of  the  United  1  Cranch,  1, 
States  for  the  recapture  of  a  Hamburgh  vessel  out  of  the  J*»  Talbot  r. 
hands  of  the  French,  (France  and  Hamburgh  being  neutral  i>odTon,To5, 
to  each  other,)  on  the  ground  she  was  in  danger  of  condem-  185,263. 
nation,  under  the  French  Arret  of  January  18,  1798.  The 
Apollo ;  Wheaton  on  Captures,  239.  Generally  no  salvage  is 
due  for  the  recapture  of  neutral  vessels;  and  so  is  the  French 
law. 

§  49.  To  support  a  demand  for  salvage,  the  recapture  must  9  Cranch, 
be  lawful,  and  a  meritorious  service  must  be  rendered.  Pro-  244. 
bable  cause  is  sufficient  to  render  the  recapture  lawful. 

§  50.  Where  the  amount  of  salvage  is  not  regulated  by  1  c«nch,36. 
positive  law,  it  must  be  settled  on  principles  of  general  law  :  — 2  Wheat. 
2.  To  entitle  to  salvage  in  cases  of  recapture,  it  is  not  neces-  ^  ^HljJ^r. 
sary  that  the  means  used  should  be  with  that  sole  view :  3.  ten,  ch.  3,  p* 
The  rule  that  salvage  is  not  due  for  the  recapture  of  a  neutral,  JJJ,'  j46*"" 
is  founded  on  the  fact  that  no  benefit  has  been  conferred  ;  but  2,™" ''| part 
according  to  the  case  of  Talbot  0.  Luman  above,  the  fact 
may  be  proved  that  the  recaptors  have  done  the  owner  of 
the  vessel  a  benefit,  though  they  have  only  recaptured  her 
from  his  friends,  and  not  his  enemies,  as  neutrals.  2  Rob.  R. 
246  ;  3  Do.  141  ;  4  Do.  127. 

If  the  weaker  party,  before  he  is  overpowered,  obtains  re-  chitty's  Law 
lief  from  the  arrival  of  fresh  succours,  and  is  preserved  from  of  Nations, 
the  force  of  the  enemy,  this  is  properly  a  rescue ;  and  to  effect  cii!«h~244 
such  rescues  is  the  duty  of  fellow  subjects  and  allies,  when-  288.— 2  Wh.' 
ever  there  is  a  reasonable  prospect  of  success.    Schooner  ^[J0^ 
Adeline.  88  &c 

There  may  be  a  statute  regulating  the  rate  of  salvage  in  chitty'a  Law 
the  cases  of  recapture  among  the  citizens  or  subjects  of  the  of  Nations, 

104,  107. — 

1  Rob.  R.  271. —Doug.  646; 
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Ch.  227.  same  nation,  er  treaties  or  conventions  among  the  parties  in 
the  recapture  ;  but  if  no  such  statutes  be.,  or  parties  are  con- 
cerned in  recaptures,  not  parties  to  such  treaties  or  conven- 
tions, then  the  rate  of  salvage  is  regulated  by  the  law  of 
nations ;  that  is,  a  reasonable  allowance.    See  post. 

2  Wheat  K.      As  to  acts  of  Congress,  respecting  prises  and  recaptures  in 

App.  41,49.  the  revolutionary  war,  see  s.  15, 16,  &zc.  Rate  of  salvage  is 
discretionary.  1  Rob.  R.  32,  42. 

Act  of  Cob-      This  act  of  March,  1800,  varied  the  role  as  to  salvage  in 


cases  of  recapture ;  and  provided, 11  that  in  cases  of  recapture 
See  wheaton  of  vessels  or  goods  belonging  to  persons  resident  within,  or 
°"  Captures,  under  the  protection  of  the  United  States,  the  same  not  having 
3  \vbeuu78,  been  condemned  as  prize  by  competent  authority ,  before  the 
93.         '  recapture,  shall  be  restored,  on  payment  of  salvage  of  one 
eighth  of  the  value,  if  recaptured  by  a  public  ship,  and  one 
sixth,  if  recaptured  by  a  private  ship and  if  the  vessel  re- 
captured, be  "  set  forth  and  armed  as  a  vessel  of  war,"  before 
such  recapture,  then  the  salvage  to  be  one  moiety.  Some  va- 
riations in  a  few  special  cases*  Cases  decided,  9  Crancb,  244 ; 
4  Dall.  34 ;  1  Cranch,  1  ;  3  Dall.  188 ;  4  Crancb,  393  ;  8 
Cranch,  221.  General  salvage  in  cases  of  recapture,  is  reg- 
ulated thus  by  municipal  law,  or  by  treaties ;  but  where  not, 
salvage  to  the  recaptors  must  be  regulated  by  the  laws  and 
usages  of  nations ;  as  by  these  the  properly  vests  fully  in  the 
captors,  by  firm  aud  secure  possession ;  after  this  exists,  there 
can  be  no  salvage  on  recapture,  as  paying  it,  the  original 
Master  and    owner  has  no  right  to  claim.    As  to  what  is  such  possession, 
onlv  salvors*  as  a^rea^y  observed,  different  nations  have  different  notions* 
l'ltob.  R.  '  Some  few  hold  to  24  hours,  or  the  pernoctation  rule ;  but 
1^0,228.      seven  eighths,  at  least,  to  the  doctrine  of  infra  prasidia.  The 
principle  admitted,  the  application  of  it  rests  in  sound  judg- 
ment.   It  seems  many  eminent  jurists  in  Europe  think  the 
rule  of  pernoctation  is  as  infra  prasidia.   1  Dodson,  105, 
185.   So  was  once  the  English  rule ;  though  that  now  is  con- 
demnation, as  to  aliens, — as  to  British  subjects,  till  fitted  out  as 
a  vessel  of  war.  Statutes  33  Geo.  III.  c.66 ;  43  Geo.  III.  c.  160; 
45  Geo.  HI.  c.  72.  In  the  United  States,  as  before  stated,  as  to 
persons  residing  in  them,  as  toothers,  condemnation ;  as  to  other 
original  owners,  it  is  the  rule  infra  prctndia.  Hudson  v.  Gues* 
tier,  4  Cranch,  293;  2  Burr.  694,  1208;  1  Edw.  1S6 ;  9 
Cranch,  244,  288.  Different  salvage  on  our  said  statute,  as 
to  cargo  and  vessel ;  this  half,  that  one  sixth  &c.    As  to  what 
Derby  &  al.  ig  setting  forth  and  arming  the  captured  vessel,  see  2  Wheat. 
firmed00"     Appen.  43,  44.    As  where  a  hostile  ship  was  captured,  then 
wheat  125,  recaptured  by  the  enemy,  then  recaptured  from  the  enemy ; 
tan,  Astrea's  adjudged  wholly  to  the  last  captors.  2  Wheat.  App.  46 ;  4 
Georgia,  fcc.  Rob.  217.    An  interest  acquired  by  possession  in  war,  is  lost 
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by  loss  of  possession  wholly  ;  as  that  acquired  by  capture,  is  Ch.  227. 
totally  lost  by  recapture.  Here  Americans  were  the  first  captors,  v^*v~w 
and  Americans  the  third.    In  Derby  v.  Hutchinson,  s.  10, 
Americans  were  the  first,  and  the  French  allies  in  the  war 
the  third,  but  this  made  no  difference. 

November,  1811,  the  French  captured  the  American  brig  Wheatonon 
three  Friends,  bound  from  Salem  to  Brazil,  with  a  valua-  %?F™£* 
ble  cargo,  and  burnt  her.    Same  month  the  French  captured  8  crench, 
the  British  brig  Adventure,  and  cargo,  took  a  part  of  it,  and  22i,Thebrif 
gave  ber  and  the  rest  of  it  to  the  officers  and  crew  of  said  Adventure- 
American  brig,  who  brought  the  Adventure,  February,  1812, 
into  Norfolk,  and  libelled  in  Virginia  as  their  property.  The 
United  States  claimed  under  the  non-importation  act.  Pend- 
ing the  suit,  war  took  place  between  them  and  Great  Britain. 
Held,  1.  A  case  of  salvage,  one  moiety  to  the  salvors,  and 
the  other  to  remain  subject  to  the  future  order  of  the  court, 
to  be  restored  to  the  British  owners  at  the  end  of  the  war,  if 
not  previously  confiscated  by  some  legislative  act,  confiscating 
enemy's  property  found  in  the  United  States  at  the  com- 
mencement of  the  war ;  no  breach  of  the  non-importation 
act :  2.  Though  the  French  capture  of  the  Adventure,  as 
between  belligerents,  clearly  divested  the  property  out  of  the 
British  owners,  yet  the  Adventure  remained  liable  to  British 
recapture,  till  she  arrived  in  the  United  States  :  3.  In  them 
the  libellants  sunk  into  mere  bailees  for  the  British  claimant, 
with  a  right  to  civil  salvage. 

Recapture  may  be  by  persons  not  commissioned,  and  they  2  When.  App» 
may  be  entitled  to  salvage.  It  is  not  as  prize.  To  recapture  46- 
is  the  duty  of  all  fellow-citizens.  3  Rob.  224.  There  must 
be  a  capture  in  order  there  may  be  a  recapture.  4  Rob.  147. 
But  a  capture  is  made  often  without  gaining  actual  possession, 
it  is  made  when  the  thing  is  completely  in  the  enemy's  pow- 
er. 3  Rob.  305.  So  a  recapture  may  be  without  bodily  ac- 
tual possession.  If  the  first  captors  voluntarily  abandon  their 
prize,  and  others  recapture  or  take  her,  she  is  theirs.  1  Edw. 
79.  But  this  means  quoad  the  first  captors.  And  see  the 
Mary  Ford's  case.  But  if  the  abandonment  be  involuntary,  2  Wheat.  123. 
and  produced  by  the  terror  of  superior  force,  the  first  captor's 
right  is  revived.  As  where  a  British  vessel,  in  1814,  was 
captured  by  an  American  privateer,  the  Cadet,  which  took 
out  most  of  ber  cargo.  Soon  after  another  American  priva- 
teer, the  Paul  Jones,  appeared  near  by,  under  British  colours, 
"  and  was  by  the  Cadet  supposed  to  be  British.  The  Cadet 
quitted  the  Mary,  and  the  Paul  Jones  captured  her,  within 
half  a  mile  of  the  United  States ;  her  prize-master  and  crew 
having  quitted  her,  thinking  the  Paul  Jones  was  an  English 
cruizer.  The  Mary  was  adjudged  to  the  Cadet,  with  damages 
and  costs. 
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Ch.  227.  If  an  armed  vessel  recapture  a  vessel,  owned  by  her  allies 
v-^-v-^/  in  the  war,  from  the  common  enemy,  the  rule  of  salvage  is 
i  Grand?  ~~  °n  8rounc*  °^  rec'Pr<>city ;  that  is,  the  recapturing  vessel 
244™88 i-  has  salvage,  as  to  time  and  amount,  as  the  ally  exacts  whose 
4  Dall.  31.—  vessel  is  recaptured  ;  our  courts  also  practise  on  this  principle, 
l  Crancb,  l.  Where  salvage  is  merely  discretionary,  an  appeal  is  not  to  be 

encouraged.  4  Wheaton's  R.  98,  99. 
17o"utUet>      §51*  Captures  or  seizures  by  public  officers.   (See  Seiz- 
Barreme.      ures  at  ^arSe*        224.)    The  instructions  of  the  President 
of  the  United  States  to  a  commanding  officer  of  a  United 
States  ship  of  war  will  not  justify  the  officer  if  these  instruc- 
tions be  not  warranted  by  law  ;  secus,  if  legal  instructions. 
— 2*c' l2°h       ^       ^or  *s       commanding  officer  of  such  a  ship  justi- 
64,  i2™  Mur-  ^e^*  wno  se*zes  and  sends  in  a  vessel,  if  there  be  no  reason- 
ray  r.  Charm-  able  grounds  of  suspicion  that  she  was  trading  contrary  to 

inCtanchyr~  Iaw'  and  the  officer  is  nab,e  for  damages  to  the  owner  of  such 
—3  Crancb,  vessel.  An  American  vessel  was  sold  in  a  Danish  island  to  a 
468 ;  tee  ».  person  born  in  the  United  States,  but  who  had  bond  fide  be- 
come a  burgher  of  that  island,  and  sailing  from  thence  to  a 
French  island  in  June,  1800,  with  a  new  cargo  purchased  by 
her  new  owner  and  under  the  Danish  flag,  was  seized  by  such 
commanding  officer  of  a  United  States  ship  of  war.  Held, 
this  vessel  was  not  liable  to  seizure  under  our  non-intercourse 
act  of  February  27,  1800;  and  hence  the  officer  liable  for 
damages  for  the  seizure  or  capture  :  3.  Held,  the  report  of 
assessors  appointed  by  the  Court  of  Admiralty  to  assess  dam- 
ages, ought  to  state  the  principles  on  which  it  is  founded,  and 
not  a  gross  sum  without  explanation  :  4.  What  degree  of  arm- 
ing constitutes  an  armed  vessel.  See  Rights  of  Domicil,  s.  58. 

*68*  John61'      $  53#  DurinS  lhe  war  between  England  and  Spain  in  1780, 
stone  r°  Mar-       a  flag  officer  on  a  certain  station  gave  orders  to  a  ship 
getson.        under  his  command  to  sail  on  a  cruise ;  and  after  the  orders 
were  given,  but  before  the  prize  was  taken,  he  accepted  an- 
other command,  but  no  other  Hag  officer  was  appointed  to 
succeed  him  on  his  former  station.    Held,  he  was  not  entitled 
to  one  eighth  of  a  prize  taken  by  the  ship,  which  sailed  in 
consequence  of  his  orders,  under  the  proclamation  for  the  dis- 
tribution of  prizes ;  for  the  appointment  of  the  pit.  to  another 
command  amounted  to  a  determination  of  his  command  on 
the  Lisbon  station,  as  to  which  his  said  order  was  given ;  the 
new  appointment  being  accepted,  then  he  ceased  of  course 
to  be  commander  on  the  Lisbon  station, 
l  H  Bl.  264,      $  54.  The  same  principle  if  a  commanding  officer  be  super- 
Fawteir      seded  on  his  station  between  giving  his  orders  and  the  capture 
of  a  prize.  And  Pigot  v.  White,  1  H.  Bl.  265  ;  3  Rob.  R.  54. 

4  East,  238,  *  55  g0  tne  actuai  commanding  officer  on  the  station  at 
260,  Nelson  r.   .  y  .         r    .  ,        ,        3         ,    ,      .  .  ,        _  * 

Tucker,  in    the  time  of  the  capture,  has  the  commanders  eighth  part  of 

error. 
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the  prize,  and  not  the  superior  commander  retired  on  account  Cb.  227. 
of  his  health,  though  he  remains  in  commission  and  pay  be.  v-^-v^^ 
As  where  the  king's  proclamation  for  the  distribution  of  prizes, 
was,  that  a  flag  officer  returning  home  from  a  foreign  station 
should  have  no  share  of  the  prizes  taken  by  the  ships  left 
behind  to  act  under  another  command.  And  when  Lord 
St.  Vincent,  a  flag  officer,  commander-in-chief  in  the  Medi- 
terranean, returned  to  England  by  leave  of  the  admiralty,  for 
the  recovery  of  bis  health,  leaving  the  fleet  under  the  com- 
mand of  the  next  flag  officer  in  seniority,  Lord  Nelson,  but 
having  before  his  departure  despatched  one  of  the  fleet  on  a 
cruise,  who  made  captures  within  the  limits  of  the  station  after 
Vincent's  departure  homewards  out  of  those  limits,  but  before 
any  new  orders  given  by  the  next  flag  officer  on  whom  the 
command  of  the  station  had  devolved  ;  held,  Lord  St.  Vin- 
cent was  not  entitled  to  the  eighth  of  the  prizes  so  taken, 
though  he  retained  his  title,  pay,  and  table-money,  as  com- 
mander-in-chief after  his  return  home,  and  did  not  resign  his 
commission  as  such  commander,  until  after  the  prize  was 
taken,  and  though  he  had  official  correspondence  with  the 
admiralty  in  that  character  till  his  resignation,  and  made  ap- 
pointments in  the  fleet  as  such  commander.  But  this  eighth 
of  the  prizes  for  taking  or  commanding  flag  officer's  share, 
belonged  to  the  said  next  flag  officer,  the  acting  flag  officer, 
for  all  effective  purposes  of  the  fleet  at  the  time  of  the  cap- 
ture ;  the  true  principle  of  the  proclamation  being,  that 
the  reward  of  prize  should  attach  to  the  present  effective 
commander  on  the  station,  and  not  to  the  nominal  one,  who 
returns  home,  leaving  ships  behind  to  act  under  another  com- 
mand. The  proclamation  provided,  that  a  flag  officer  actually 
on  board,  "  or  directing  and  assisting  in  the  capture,"  should 
have  this  eighth.  Original  case  iu  the  C.  P.  3  Bos.  &  P. 
257,  &c. 

^  56.  In  this  case  it  was  decided,  that  the  principle  in  the  4  East,  262, 
above  case  (in  fact  that  of  common  law)  will  hold,  though  the  270,  Keith  r 
superior  officer  before  his  departure  directed  the  inferior  to 
take  under  his  command  those  ships  only  which  continued 
with  him  at  the  principal  station,  and  the  detached  squadron 
when  they  returned  to  the  same  place  after  the  particular  ser- 
vice performed,  for  the  performance  of  which  he  had  before 
limited  a  time ;  and  though  such  superior  officer's  commis- 
sion was  to  command  in  chief  a  squadron  upon  a  particular 
service,  and  not  merely  upon  a  particular  station  ;  at  least 
such  superior  was  not  entitled  to  recover  such  share  from  the 
inferior  who  had  received  it.  See  also  on  this  point,  6  East, 
220,  &c. 

^  57.  Shqre*  in  prizes — what  number^  xchen  forfeited,  fyc. 
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Ch.  297.  See  the  cases  of  Moore,  of  Thomas  e.  Newman,  Wemjrs  r. 
v^-v*-^/  Linzee,  Lumley  v.  Sutton,  Sutton  v,  Johnstone,  Johnstone  v. 

Margetson,  Taylor  0.  Pawlett,  Pigot  r.  White,  Nelson  e. 
Tucker,  Keith  v.  Pringle,  &c. 
12  Mhh.  R.  The  principles  decided  in  this  case  were  :  1.  That  an  offi- 
676,  Lut-  cer  or  mariner  may  be  entitled  to  his  shares  in  captures  made 
Prlncefc a)  De^ore  ne 's  legally  confined  for  some  crime :  2.  But  not  in 
the  capture  made  while  he  is  so  confined  :  3.  If  a  part  of  the 
articles  of  the  ship  be  that  he  forfeit  bis  prize  money  for  mu- 
tiny, or  other  crime,  as  the  officers  shall  adjudge,  he  does  not 
forfeit  his  share  of  prize  money  but  when  they  in  proper 
pass  sentence :  4.  The  decision  of  a  regular  court 
condemning  him  according  to  law,  of  mutiny  or  other 
is  sufficient  proof  of  legal  confinement :  5.  The  sentence  was 
limited  to  corporeal  punishment,  and  so  did  not  affect  bis 
right  to  shares,  for  this  punishment  must  be  considered  as 
the  whole  penalty  this  court  imposed  :  6.  It  results  the  said 
officer's  right  to  recover  his  shares  must  be  according  to  his 
services  on  board  the  privateer ;  they  were  duly  performed  till 
he  was  confined,  and  while  confined  and  legally,  he  perform- 
ed none  :  7.  The  wages  of  seamen  may  clearly  be  apportion- 
ed, as,  to  the  time  one  dies,  or  leaves  the  ship  without  any  fauJt. 

J 58.  Who  is  such  a  hostile  character  that  his  property  is 
le  to  capture  or  not  fyc.  According  to  modern  refinements 
one  may  be  an  Englishman,  and  yet  his  property  be  liable  to 
be  captured  by  Englishmen,  either  on  account  of  his  residence 
or  of  the  situation  of  his  property  ;  and  this  when  the  character 
6Rob.R.i6i.  is  hostile  only  to  commerce.    If  England  and  France  be  at 
Lawh'opNa-   war»  an<*  an  Englishman,  even  residing  in  England,  has  a 
Jons,  32, 36.  plantation  in  a  French  island,  its  produce  is  liable  to  capture 
— Ch.  224,  a.  by  Englishmen,  though  shipped  in  time  of  peace  ;  because  as 
case?01*0" '  10  tD*s  plantat'on  the  Englishman  has  permanently  incorporated 
himself  with  the  French  interests ;  as  a  holder  of  the  soil  is  to 
be  viewed  as  a  part  of  France  in  this  particular,  independent 
6 Rob.  R. 21,  of  his  personal  residence  or  occupation,  because  "the  pos- 
iTo'nis*—     session  of  the  soil  does  impress  upon  the  owoer  the  character 
Sec  Ch.  224,  of  the  country,  as  far  as  the  produce  of  that  plantation 
a.  9, ».  ll.     is  concerned  in  its  transportation  to  any  other  country,  what- 
ever the  local  residence  of  the  owner  may  be.w    The  produce 
of  the  hostile  soil  bears  a  hostile  character.    So  an  American 
citizen  residing  in  a  Danish  island,  a  foreign  country,  may 
acquire  the  commercial  privileges  attached  to  his  domicil ;  and 
by  making  himself  a  subject  thereof  and  swearing  allegiance 
thereto,  while  there  he  is  out  of  the  protection  of  the  United 
States.  2  Cranch,  64  to  125,  Murray's  case. 
6 Rob.  R  277.     So  "  while  an  Englishman  resides  in  a  hostile  country  be 
1232^°— 3R    ls  a  su4ect  °f  10111  country."   And  a  settlement  in  a  hostile 

Bo's.  £  P.  1 13.-5  Do.  96.-4  Rob.  R.  107. 
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country  by  residence,  or  by  maintaining  a  commercial  estab-  Ch.  227. 
lishment  there,  impresses  on  the  person  so  settling  the  charac-  v^^v-^/ 
ter  of  the  enemies  among  whom  he  settles,  in  regard  to  such 
of  his  commercial  transactions  as  are  connected  with  that 
settlement.  As  where  J.  Elmslie,  born  a  British  subject,  went      ^hQ  g 
to  the  Cape  of  Good  Hope  in  the  war  of  1775,  and  had  been  19 /other 
employed  as  an  American  consul  there,  and  in  the  war  be-       of  dom- 
tween  England  and  Holland ;  held  his  property,  as  it  related  ^Lpter!1— 2 
to  that  settlement,  was  liable  to  capture  by  Englishmen,  though  Rob.  R.  264. 
claimed  by  him  as  a  subject  of  America ;— -case  of  the  ship  ^j*  'J^,1^' 
President.    So  an  American  having  a  house  of  trade  and  ' 
living  at  Curac,oa,  then  a  Dutch  possession,  was  deemed  to  be 
a  Dutchman,  and  his  property  as  it  related  to  that  house,  liable  4Rob.R.l07^ 
to  be  captured  by  the  enemies  of  the  Dutch.    So  Mr.  Miller,  ' ' R  . 

«        •  1        •  i.  ^1  1  !¥-»•     *'  10 o<>,  case 

an  American  consul,  residing  at  Calcutta  was  deemed  a  Brit-  of  the  Indian 
ish  subject  for  various  commercial  purposes ;  he  must  take,  Chief.— Chit- 
said  the  judge,  his  situation  with  all  its  duties,  and  among  ^tion^S?, 
other  duties,  the  duty  of  not  trading  with  the  enemies  of  Eng-  39-1  Rob  R. 
land.  "  So  a  person  living  bond  fide  in  a  neutral  country  is  r^^JJ00, 
fully  entitled  to  carry  on  a  trade  to  the  same  extent  as  the 
native  merchants  of  the  country  in  which  he  resides,"  not  in- 
consistent with  his  allegiance. 

§  59.  As  to  what  constitutes  a  residence.    Being  in  a  place  1  Rob  R.  102. 
with  intentions  to  remain  in  it  are  the  essential  matters.    And  — 0  Rob 
when  one  is  in  a  place,  the  presumption  is,  that  he  is  there  ^7^' 
animo  manendi,  and  then  he  must  explain  it ;  even  a  residence  1  Campb.  79. 
of  one  or  two  days  with  such  intention  is  sufficient ;  Diana's 
case ; — but  not  without  such  intentions,  though  the  residence 
in  fact  be  for  some  time.  Ocean's  case.    As  to  christians  re- 
siding in  Turkey,  or  the  East,  it  is  rather  the  factory  than  S^^* 
sovereignty  that  gives  the  character  to  the  resident ;  as  in  41, 64. 
those  countries  a  christian  usually  remains  a  stranger  to  the 
natives.   As  if  a  Swiss,  by  birth,  continue  to  trade  in  a  French 
factory  in  China,  he  is  to  be  viewed  as  a  Frenchman.  And 
if  a  consul  carry  on  any  commerce,  be  is  a  merchant  quoad  3  Rob  r  27. 
that ;  and  if  one  be  resident  with  a  voluntary  intention  to 
remain,  a  temporary  absence  makes  no  difference. 

§  60.  And  often  this  residence  may  be  by  an  agent.  As  4  Rob.  R. 
where  the  principal  is  a  privileged  trader  of  the  enemy,  and 
views  himself  as  being  virtually  a  resident  of  the  country 
where  in  fact  his  agent  resides,  and  is  the  mere  deputy,  and 
not  factor  of  the  principal  j  as  the  case  of  a  consul  acting  by 
vice  consuls. 

§  61.  If  a  person  enter  into  a  house  of  trade  in  the  enemy's  3  Rob.  R.  41. 
country  in  a  time  of  war,  or  continues  that  connexion  during 
the  war,  he  does  not  protect  himself  by  mere  residence  in  a 
neutral  country,  but  he  is  impressed  with  a  hostile  character, 

vol.  vit.  85 
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Ch.  227.  with  reference  lo  so  much  of  his  trade  as  may  be  connected 
v^^v^^  with  that  establishment.  And  the  rule  is  the  same  whether  he 
6  Rob.  R  297.  maintain  that  establishment  as  a  partner,  or  a  sole  trader,  and 
228  ^188    ^is  ProPerty  may  he  captured  accordingly.   But  in  all  these 
Am',  ed.    '   cases  the  residence  affects  only  the  particular  trade  connected 
with  that  residence  or  establishment.    As  if  A  has  his  per- 
sonal domicil  at  Embden,  where  he  resides  and  has  a  house  of 
trade,  and  he  is  only  connected  with  England  by  his  partner- 
ship iu  a  house  in  London,  secondary  to  his  house  at  Erob- 
3  Rob.  R.  41.  den,  he  may  trade  with  the  enemy  of  England  at  his  house  at 
—1  Camp. 76.  Embden,  if  his  trade  there  do  not  originate  from  his  house  in 
London,  nor  vest  an  interest  in  that  bouse.  Case  of  the  Port- 
land &c.,  Jacob  Ostermeyer's  domicil. 
< 'bitty'*  Law     $  62.  Colonial  trade.  One  may  be  of  a  hostile  character  by 
of  Nation*,    encazinc  in  those  branches  of  commerce  usually  confined  to 

56,  tm.  109,      •  °  3 .  .  r  \        j  liv  t_  i  a  i_ 

m..  154  to  the  subjects  oi  the  adverse  belligerents  themselves.  As  where 
Ift9  — 2  Rob.  the  English,  for  instance,  have  long  confined  their  coasting 

d  Rob.4R!T2  lra(*e  lo  lue'r  oun  suDjects»  a"d  England  is  at  war  and  lets 
2so.~ Chit-  '  a  third  party  into  this  trade,  his  property  in  it  is  liable  to  cap- 

NHttoJriw  tUre  b*  her  enemy*  The  case  of  the  P™ncessa.  Tne 
to*i6«"8i7«to  principle  holds  in  regard  to  a  nation's  colonial  trade,  accord- 
183  —4  Rob.  ing  to  the  English  and  most  authorities  of  late  years,  and 

^Robl?8'  e8PeciaNy  tne  ru^e  °f  1756>  the  third  party  thus  let  in  has  the 
161.  benefits  of  native  subjects,  and  so  is  viewed  as  liable  to  their 

losses,  and  deemed  an  enemy.  Case  of  the  Anna  Catharina. 
And  if  one  so  let  in  assign  his  benefits  to  others,  they  become 
such  enemies.  Relaxations  of  the  rule  of  1756.  Chitty's  Law 
of  Nations,  166;  2  Rob.  R.  1,  84,  115,  119,  156;  circui- 
tously  is  legal,  295,  Am.  ed.;  3  Rob.  R.  36,  71,  154,  188, 
267,  Am.  ed. 

^-W  \2'      ^  63*  ^°  a  ^osi^e  character  may  be  affixed  to  one's  pro- 
Law  of  Na-   PertV     his  sailing  under  an  enemy's  flag  and  pass,  and  his 
tions,  68,  ao,  documents.  As  to  the  vessel  at  least, — she  is  presumed  to  be- 
and  118.      jong  lo  ,j,e  naijon  whose  colours  she  assumes  ;  and  as  she  has 
the  benefits  of  her  assumed  character  she  must  bear  its  incon- 
veniences.   This  principle  is  not  extended  to  the  cargo  by 
the  English,  if  by  the  other  nations.    A  ship's  documents 
Vattel  lib  3  rece,vec'  ""om  a  government,  stamp  its  character  on  her ;  but 
c.  7, 107,  '  goods  have  no  such  dependence  on  the  authority  of  the  state. 
U5.— Chit-    And  according  to  Vattel  the  immunity  of  neutral  cargoes  ou 
$  ti^r  us  ^oard  an  enemy's  ship  is  clear  ;  but  the  goods  of  an  enemy  in 
302, 313—1 '  a  friend's  ship  may  be  captured,  but  the  neutral  has  his  freight. 

R0u,0fc_5—  See  also'  11  Conso,,lto  de*  Mare>  ch-  273  >  Grotius  B.  et  P. 
6Rob.u.r»2.  Kb.  3,  c.  1,  s.  5,  and  c.  6,  s.  6 ;  Bynkcrshoek  Quetstiones 
— 6  Rob.  R.  Juris  PuMici,  lib.  1,  c.  14;  Voet  de  Jure  Afilitari,  c.  5,  s. 
London358'  21  »  L°ccemus  de  Jure  Maritimo,  lib.  2,  c.  4,  s.  12  ;  and 
Packet"—  many  treaties.  But  on  the  point  of  taking  enemy's  goods  out 
i  Rob.  R.  107.  of  a  friend's  ship  treaties  are  both  ways,  and  the  northern 
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powers  of  Europe  often,  and  the  United  States  at  times,  have  Ch.  227. 
denied  the  right ;  and,  s.  35,  s.  24,  admitted  it.  Goods  found 
in  an  enemy's  ship,  raises  a  presumption,  they  are  enemy's 
goods.  5  Wheat.  132,  144. 

In  our  treaty  with  Spain  of  1795.  was  contained  the  doc-  6  Wheat.  1  to 
trine  free  ships  make  free  goods  ;  but  in  the  case  of  the  Ami-  Mu^os 
able  Isabella,  a  Spanish  vessel  and  cargo  as  claimed,  the  claimant, 
Supreme  Court  of  the  United  States  decided,  that  this  pro-  !,lbc,jcd  5* 

.  ■  .  .  t      e  f    I  the  American 

vision  was  inoperative,  because  the  lorm  of  the  passport  was  captors.— See 
not  annexed  to  the  treaty,  as  was  proposed  in  it  that  it  should  in  lhis  case 
be.    Hence  this  vessel  sailing  under  Spanish  colours,  and  her  JJJ[|ty8  ,°jU" 
cargo,  were  liable  to  be  proved  British  and  enemy's  property,  papers  are 
But  the  judges  were  not  unanimous  in  this  very  important  de-  Printed>  and 
cision  ;  all  however,  seem  to  agree  that  had  the  said  form  been  f*d  author!- 
so  annexed  and  her  papers  furnished  accordingly,  they  and  ties  cited ;  a 
the  Spanish  flag  would  have  excluded  even  examination  if  ene-  Jjf,^,,^  of 
my's  property  or  not.    Held,  2.  Whether  a  capture  be  made  cited  in  this 
by  a  captor  duly  commissioned,  or  not,  is  a  question  between  cj^Pj6^8"1^ 
him  and  the  government,  with  which  the  claimant  has  no  con-  tt,c  odin,  1 
cern ;  if  not  commissioned,  the  government  may  contest  the  Rob.  227. 
right  with  him  after  condemnation  and  before  distribution  :  3. 
By  the  rules  of  the  prize  courts,  he  who  claims  a  neutral 
interest  must  prove  it :  4.  The  first  evidence  is  from  the  ship's 
papers  and  the  persons  captured.  Further,  see  Baring  Seal.  v. 
Christie,  6  East,  398  to  406,  as  to  passports  ;  the  Pizarro,  2 
Wheat.  227  to  248,  do. ;  Darby  v.  Estein,  2  Dall.  35,  as 
to  fraud  and  collusion ;  the  Cittade  de  Lisboa,  6  Rob.  358  j 
Do.,  the  Elsebe,  5  Rob.  173;  the  Hunter,  1  Dodson'sR.  4; 
the  Franklin,  2  Acton,  106  ;  2  Bin.  308.  The  Nueva  Anna  «Wheat.l9S, 
and  Liebre,  the  Spanish  consul  claimant.    The  court  said, 
it  did  not  recognise  the  existence  of  any  lawful  court  of  prize 
at  Galveztown,  nor  of  any  Mexican  republic  or  state,  with 
power  to  authorize  captures  in  war. 

§  64.  Property  cannot  be  transferred  in  transitu  as  it  re#-  3  Roh.  R. 
peets  belligerents ;  but  remains  as  at  the  time  of  the  ship-  J  JZ'^ 
menttill  the  actual  delivery  in  time  of  war,  though  not  in  r.  i6i,300- 
peace ;  and  such  transfer  may  be  good  in  time  of  war,  if  J  R<^- 1»,<^1» 
made  bond  fide  in  contemplation  of  peace  on  reasonable  1^33 --4 
grounds.    Captors  by  the  right  of  war  stand  in  the  place  of  Rob.  R.  107. 
the  enemy,  and  are  entitled  to  such  of  his  property,  as  they 
can  seize  not  on  neutral  ground.  1  Rob.  R.  90  5  1  Rob.  R. 
208,  Am.  ed.,  and  283  ;  4  Do.  170. 

$  65.  The  right  of  belligerents  to  capture  each  other's  pro-  In  Potts  r. 
perty*    Never  a  war  for  arms  and  a  peace  for  commerce.  Se,,.'j^  Jj 
The  enemy's  commerce  in  all  ages  has  been  considered  as  e.— 3  Vattel, 
the  legitimate  prize  of  war.    Says  Professor  Marten,  "  the  «*•  8» 
conqueror  has  a  right  to  seize  on  the  property  of  the  enemy  JJ*1^  fi'  9. 
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Ch.  227.  whether  moveable  or  immoveable,"  (and  reasons  stated.) 

But,  says  Vattel,  lib.  3,  c.  4,  s.  63,  the  sovereign  can  neither 
detain  the  persons  nor  property  %f  those  subjects  of  the  enemy 
who  are  within  his  dominions  at  the  time  of  the  declaration  of 
war ;  they  came  into  his  country  under  the  public  faith,  and  an 
Skinner,  08,  implied  promise  of  his  protection.  But  some  render  this  just 
•£{^LrBeawes  a  certam  ru^e  in  itself,  ineffectual,  at  least  vague  and  uncer- 
277.-4  Mod!  tain,  by  holding  that  certain  hostile  acts  previously  committed 
177,  179 — 3  amount  to  this  declaration  of  war,  and  therefore  justify  embar- 
V  Rob?? iT—  6oes  oa  tne  otner  party's  vessels  ©ic,  laid  after  these  acts  and 
1  Bl.  Com.  before  the  formal  declaration,  in  the  end  made  civil  embar- 
c- 7*  goes,  if  matters  be  accommodated,  and  if  not  hostile  or  war- 

like, attended  with  confiscation  of  the  property  embargoed. 
Warlike  embargoes  are  enforced  against  enemies,  and  civil 
ones  against  allies  and  subjects. 
1  Bl.  Com.        6  66.  Letters  of  marque  and  reprisals.    Power  to  issue 
4  Vi"v  c  7   them  can  be  well  vested  but  in  the  sovereign ;  and  no  private 
— Chiuv's     sufferer  ought  to  be  a  judge  in  his  own  cause.    The  king  is- 

tioiT  °73  8*>  sues  tnera  m  England.    Here  under  an  act  of  the  Federal 
1   '      legislature,  and  in  a  form  prescribed  by  law.  May  be  revoked 
by  a  peace,  by  a  truce,  or  by  letters  of  safe  conduct ;  or  the 
grantee  may  forfeit  them  by  misconduct.  5  Rob.  R.  9.  They 
are  of  a  nature  municipal,  and  no  citizen  can  receive  such 
36u— 2RRob.  fr°m  a  *°re,5n  sovereign  or  state.    A  letter  of  marque  issued 
R.  224-n    against  one  nation  may  be  used  against  another,  when  war  is 
East,  619.     declared  against  it.    Case  of  the  Sacra  Familio.  Not  neces- 
sary in  cases  of  recapture.  The  Helen's  case.  And  before 
condemnation  the  king  can  release  a  prize. 
Vattel,  lib.  2.     Reprisals,  says  Vattel,  are  "  used  between  nation  and  na- 
*'       tion,  in  order  to  do  themselves  justice,"  not  otherwise  obtain- 
able*   May  be  for  refusing  to  pay  or  secure  a  debt  &£c. ;  and 
when  the  hope  of  obtaining  justice  is  gone,  the  thing  seized  is 
usually  confiscated  and  sold  ;  and  going  to  war  is  viewed  as  a 
refusal  to  do  justice.    In  reprisals  the  property  of  the  subject 
is  seized,  as  well  as  that  of  the  state,  except  that  intrusted  to 
the  public  faith,  as  money  placed  by  foreigners  in  the  public 
1  Bl.  Com.     n,nds  i"  modern  practice  in  most  nations.    Reprisals  are  by 
ch  7.--c.ro.  embargoes,  or  by  letters  of  marque  and  reprisals.  These 
c  2— Val-    wora*s>  "  marque  and  reprisal,"  are  synonymous,  and  mean, 
teljib.  2.  c.  taking  in  return.    By  this  commission,  the  grantee  may  seize 
la.— Magna  the  bodies  and  goods  of  the  subjects  of  the  offending  state, 
Bac^Abr      an(*  detain  tuem  until  satisfaction  is  made.  But  according  to 
Merchant. —  Molloy,  B.  1,  ch.  2,  s.  18,  ambassadors,  men  travelling  for 
sint.  27.  Ed.  religion,  students  and  their  books,  and  women  and  children, 
are  exempted  by  the  civil  law.    So  those  temporarily  in  a 
country.   And  by  the  canon  law  all  ecclesiastical  persons  are 
expressly  exempted.  1  Bl.  Com.  259. 
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§  67.  Right  of  capture  at  sea  fyc,  and  mainly  the  except  Ch.  227. 
tions  to  the  general  right.  On  the  broad  principle  of  national  v^-v^^y 
law,  all  the  commerce  of  an  enemy  abroad  is  liable  to  cap-  c^{\on*W 
ture.    The  exceptions  are  on  two  principles:   1.  In  favour  86,9V— i*' 
of  neutral  territory  :  2.  Relaxations  of  the  nation  having  the  Rob.  R  19.— 
general  right  to  capture  as  matters  of  indulgence,  not  of  right,  LYr^r 
as  by  protections,  licenses,  and  exceptions  in  favour  of  small  243. 
fishing  vessels,  and  poor  and  industrious  people.    Capture  by 
a  pirate  is  illegal  by  all  law ;  by  an  enemy,  is  often  legal  or 
not,  according  to  circumstances.    The  vessel  of  an  enemy 
has  been  cleared,  because  her  crew  saved  the  lives  of  the 
captors  in  distress.    What  stipulation  protects  property  afloat 
or  not,  4  Rob.  R.  388.    Ransom  is  now  forbidden  in  Eng-  Mm.  431 
land  by  22  Geo.  III.  c.  25 ;  43  Geo.  III.  c.  160 ;  45  Geo.  432. 
HI.  c.  72 ;  except  in  cases  of  extreme  necessity.    As  to  ex- 
emptions by  licenses,  see  Chitty's  Law  of  Nations,  260  to 
279  ;  and  many  cases  he  cites  from  Rob.  Reports :  Also 
8D.&  E.  550  ;  1  East,  475 ;  3  Bos.  &  P. ;  9  East,  35,  JJ™°n  r 
44,  a  liberal  construction  of  a  license;  and  12  East,  223, 
Rawlinson  v.  Janson,  like  construction  ;  12  East,  311,  Barlow 
v.  M'lntosh,  shewing  how  soon  &c.  a  license  must  be  used  ; 
1  East,  486,  Vandyck  ».  Whitmore,  a  license  on  condition  ; 
12  East,  302  ;  8  East,  273,  case  of  Kensington  t>.  Inglis ; 
cited  Ch.  40,  a.  2,  s.  15  ;  3  East,  332 ;  Ch.  224,  a.  9,  sev- 
eral cases. 

§  68.  Rescue  and  recapture.    If  a  neutral  rescue  his  ship  1  Rob.  R. 
captured,  he  forfeits  his  neutrality.  See  Ch.  40,  a.  17,  s.  11.  cVi!t3's°L~w 
Rescue  is  by  the  rising  of  the  captured  party  against  the  cap-  of  Nations, 
tors.    Friends  and  allies  in  the  war  are  bound  to  rescue  or  19°to  190, 
recapture,  if  they  can.    But  seamen  captured,  are  not  bound,  cile/^Rob. 
as  seamen,  to  rise  on  their  captors;  though  such  rising  may  R. 278—  4 
be  meritorious ;  each  man  must  judge  for  himself.  What  is  a  j|°b 
rescue  by  rising  or  not,  see  cases  in  the  margin.  1  Edw.  208,  ^-^RoT)' 
232.  R38. 

$  69.  A  capture  within  a  neutral  jurisdiction  is  illegal.  Vattcl,  B.l.c. 
And  according  to  modern  law  this  includes  all  within  cannon  Marted*B"§ 
shot  of  the  coast.    And  Marten  says,  if  two  belligerent  ves-  ' 
sels  meet  in  a  neutral  port,  and  one  sails,  the  other  must 
remain  24  hours,  s.  70.    One  cannot  station  herself  at  the 
mouth  of  a  neutral  river  to  search  or  make  captures.  3  Rob. 
R.  336;  5  Rob.  R.  373.    Nor  can  a  vessel  lay  within  a 
ueutral  jurisdiction,  and  fire  at  an  enemy  without  it,  or  send  20. 
boats  out  &ic.  3  Rob.  R.  162,  134.    A  neutral  territory  is 
not  to  be  used,  said  Sir  William  Scott,  for  any  of  the  purposes 
of  war,  except  perhaps  those  remote  uses,  "  such  as  procur- 
ing provisions"  he. ;  nor  can  prisoners  or  booty  be  carried 
into  a  neutral  territory,  there  to  be  detained  without  leave. 
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Ch.  227.  "  Such  an  act  is  an  immediate  continuation  of  hostility 
s-^v-^  Twee  Gebroeder's  case.  No  more  can  a  hostile  act  be 

menced  there.  But  this  immunity  is  not  imparted  by  neutral 
ships,  s.  63. 

§  70.  A  neutral's  vessel  $*c.  liable  to  capture  and  condemna- 
tion: 1.  Because  he  carries  on  a  contraband  trade;  see 
Contraband,  index  :  2.  Because  he  violates  blockade  ;  see 
Blockade,  index :  3.  Because  he  carries  despatches  for  a 
belligerent;  several  rules  and  cases,  Chitty's  Law  of  Nations, 
147  to  150 ;  6  Bob.  R.  440,  461  ;  1  Edw.  41,  224,  228  : 
4.  Because  be  carries  troops  he.  Chitty's  Law  of  Nations, 
150  :  5.  Because  he  trades  with  one  belligerent  power  con- 
trary to  his  nation's  treaty  with  the  other;  150 :  6.  Because 
his  nation  submits  to  the  outrages  of  one  belligerent ;  1 50, 
1 52  :  7.  Because  the  crew  of  a  neutral  ship  rescued  her 
from  the  hands  of  a  lawful  cruizer,  after  captured  in  war.  3 
Rob.  R.  278,  The  Despatch. 
Estrella's         §  71.  Capture  how  illegal  by  arming  in  part  in  the  United 
case,  4  \\  h.   States.    The  privateer  Constitution,  of  Venezuela,  was  fitted 
^i3*!-      out  in,  and  duly  commissioned  by  Venezuela,  to  capture 
Spanish  property  &c. ;  but  increased  her  force  in  New  Or- 
leans, especially  by  there  enlisting  a  part  of  her  crew.  She 
sailed,  and  captured  the  Estrella,  a  Spanish  vessel,  and  soon 
after  the  privateer  sunk.    The  Estrella  was  recaptured  by 
the  United  States  ketch,  the  Surprise,  and  conducted  to 
New  Orleans.    Hernandez,  the  Spanish  owner,  libelled  and 
alleged  a  piratical  capture  &c.  The  captors  claimed.  Held, 
1.  The  loss  of  the  privateer's  commission,  when  she  sunk, 
might  be  proved  by  parol  testimony,  also  that  she  had  a  com- 
mission ;  (as  to  the  seal,  see  United  States  v.  Palmer :)  2. 
As  the  privateer  increased  her  crew  in  the  United  States,  in 
violation  of  their  laws,  this  circumstance  gave  their  courts 
cognizance  of  the  case  to  make  restoration  to  the  Spanish 
owner  ;  though  the  general  principle  is,  that  a  capture  can  be 
tried  and  adjudged  but  in  the  courts  of  the  captor's  country  ; 
this  violation  of  neutrality  making  an  exception  to  the  general 
rule  :   3.  The  Spanish  owner  having  proved  the  said  enlist- 
ment at  New  Orleans,  in  violation  of  the  act  of  Congress  of 
June  5,  1794.  c.  226,  s.  2,  it  was  incumbent  on  the  captors 
to  prove  the  persons  so  enlisted  were  citizens  or  subjects  of 
Like  cue, «  Venezuela,  within  the  provision  of  said  section  :  4.  A  neutral 
wheat.  23a,   state  may  examine  to  ascertain  if  a  captured  vessel,  volunta- 
JSn^JSftf  rilr  com»ng»  or  brought  within  its  limits,  has  been  taken  in 
the  ship  be    violation  of  its  rights  ;  or  if  "  a  trespass  has  been  committed 
Sroa'dTT1    on  i,s  own  neutra,itv>  kv  the  vessel  which  has  made  the  cap- 
must  be  clearly  proved  by  the  usual  documentary  evidence,  and  bond  fiite  mast  the  trans- 
fer be.— 8  Da  if.  165,  167 ;  and  whea  the  capture  Is  illegal,  the  neutral  will  restore  fee.,  it 
within  his  jurisdiction. 
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ture :  5.  If  such  neutrality  has  been  violated,  it  is  the  court's  Ch.  227. 
duty  to  restore  the  property  captured  to  the  original  owner  :  v*^»v^w 
6.  No  part  of  said  act  of  1794,  was  repealed  by  the  act  of 
March  3,  1817,  c.  58  ;  but  was  by  the  act  of  April  20,  1818, 
c  83,  in  which  were  embraced  all  the  provisions  respecting  our 
neutral  relations  :  7.  If  no  act  of  Congress  exist  on  the  sub- 
ject, our  courts  have  power,  under  the  general  laws  of  nations, 
to  decree  restitution  of  property  captured  in  violation  of  our 
neutrality,  under  a  commission  issued  here,  or  an  armament 
made  or  increased  here.   See  the  United  States  v.  Palmer,  invincibi«. 
Ch.  210,  a.  7,  s.  6,  case  of  piracy  ;  and  the  case  of  the  In- 
vincible, 1  Wheat.  238,  as  to  violation  of  neutrality. 

§  72.  Captures  made  in  a  civil  war  viewed  as  other  cap-  4  Wheat.  407, 
tures  by  a  neutral  recognising  such  war.  As  where  a  cruiser  J02*  Ne"8tra 
was  commissioned  by  one  ot  the  provinces  oi  INew  Urenada,  ia  caridad 
against  Spain,  captured  a  Spanish  vessel,  as  prize,  and  or- 
dered her  to  Carthagena,  in  South  America.  This  prize  was 
fallen  in  with  by  a  United  States  armed  vessel,  and  the  cargo 
taken  out,  and  brought  into  the  United  Stales  for  adjudication, 
as  the  property  of  their  enemy.  Was  claimed  by  the  original 
Spanish  owner, — also  by  the  South  American  captor.  Was 
restored  to  him,  there  having  been  no  violation  of  our  neu- 
trality. Rule  being  for  the  neuter,  in  such  case,  to  leave  things 
as  he  finds  them  :  2.  The  case  not  within  the  Spanish  treaty, 
which  provides  for  restitution  only  when  a  capture  is  made  by 
a  pirate,  or  when  the  capture  is  made  within  (he  jurisdictional 
limits  of  the  United  States.  This  case  was  neither.  The 
United  States  vessel  seized  this  cargo  as  British  property.  See 
the  evidence.  The  United  States  have  recognised  this  civil 
war.  4  Wheat.  Appen.  23  to  59. 

§  73.  What  a  capture  and  not  a  seizure  in  port.  As  10  Johns,  it 
where  a  policy  was  on  goods  from  Philadelphia  to  St.  Sebas-  "JJ*^, 
tian's ;  and  the  vessel,  when  two  leagues  from  land,  was  ins.  comp. 
boarded  by  a  launch  from  the  shore,  with  forty  or  fifty  men 
on  board,  armed  with  two  swivels,  and  a  number  of  muskets. 
After  having  fired  two  guns,  and  ordered  the  master  to  bring 
to  his  vessel,  they  took  possession  of  her,  and  put  a  prize- 
master  on  board,  and  sent  her  to  Port  Passage,  where  she  was 
compelled  to  perform  quarantine  eight  days,  after  which  the 
agent  and  French  consul  went  on  board,  and  sealed  her 
hatches.  The  master  and  supercargo  were  sent  to  St.  Se- 
bastian's ;  and  sometime  after,  a  pilot  and  French  crew  were 
put  on  board  the  vessel,  and  she  was  sent  to  Bayonne.  The 
cargo  was  placed  under  sequestration,  and  remained  on  board 
the  vessel  about  two  months,  and  then  landed  by  order  of  the 
French  government,  and  placed  in  the  public  stores.  Held, 
to  be  a  total  loss  by  capture,  and  not  by  seizure  in  port. 
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§  74.  Some  acts  committed  on  the  high  seas  may  be  un- 
lawful, yet  not  piracies :  2.  However,  of  such  a  nature  as  to 
leo^Taibot   'DC*uce  a  neutra^  court  to  restore  when  the  vessel  captured  is 
r.  Jansen°    brought  within  its  jurisdiction  :  3.  If  a  legal  cruiser  make  a 
capture  by  the  instrumentality  of  a  neutral,  having  no  right  to 
cruise,  it  is  unlawful,  and  if  so  brought  in,  will  be  so  restored  : 
4.  Only  legal  vessels  of  war,  owned  by  the  parties  at  war, 
are  exempted  from  the  examination  of  a  neutral  court,  as  to 
their  prizes  :  5.  And  if  a  vessel  claim  such  exemption,  the 
neutral  court  may,  if  applied  to,  inquire  into  her  true  charac- 
ter :  and  6.  If  not  a  legally  commissioned  cruiser,  she  may 
be  considered  as  having  no  commission,  or  a  mere  colourable 
one,— is  none,  in  the  contemplation  of  national  law.  See  what 
is  an  innocent  arming  in  a  neutral  country.  3  Dallas,  307,  319. 
9  c ranch,     If  the  capture  be  made  within  the  limits  of  a  neutral  country, 
369,  The'     or  by  a  vessel  fitted  out  in  it  illegally,  its  courts  are  bound  to 
Alcrta.        restore  to  the  owoer  his  property  so  illegally  captured :  2.  A 
neutral  nation  may,  if  it  please,  allow  both  belligerents  to  fit 
out  their  vessels  of  war  in  its  ports,  and  this  is  no  breach  of 
neutrality. 

6  wheat. 338,     ^  75.  On  a  piratical  capture,  the  original  owner's  property 
JosefTSe       *s  not  forfeited  by  the  captor's  misconduct,  in  violating  the 
eunda.— 6     municipal  laws  of  the  country  into  which  the  seized  vessel  is 
w  heat.  162,  brought :  2.  Where  a  capture  id  lawfully  made,  the  captor 
Ko^or-     acquires  a  title,  to  be  divested  only  by  recapture,  or  by  a 
runes.         legal  sentence  of  his  own  country  ;  and  the  property  is  for- 
feited if  the  captor  violate  those  laws,  and  of  a  neutral  country. 
The  capturing  vessel  was  a  commissioned  Venezuelan  priva- 
teer.   The  vessel  captured  was  a  Spanish  ship,  with  slaves. 
Capture  was  regular.   Forfeited  by  violating  our  slave  act, 
enacted  March  3,  1807.  See  s.  9,  what  is  a  piratical  cap- 
ture. 

La  Amistad  §  76.  A  Venezuelan  privateer  captured  the  Spanish  ship 
de  Rues,  6  La  Amistad  de  Rues,  and  she  was  brought  into  the  United 
393  cHptor?  States  by  a  detachment  of  their  force,  and  restored  to  the  claim- 
claimants  ants.  Held,  1.  In  cases  of  marine  torts,  the  probable  profits  of  a 
bad  na  voyage  are  not  the  rule  of  damages  :  2.  If  a  belligerent  vio~ 
vio  a  e    c.  jflte  Qur  neutrajjtv>  an(j  tjje  pr;ze  voluntarily  comes  into  our 

ports,  our  courts  only  have  power  to  restore  the  specific  pro- 
perty to  the  original  owners,  with  costs  and  expenses,  pen- 
dente lite,  and  if  they  leave  facts  doubtful,  the  court  will  not 
interfere. 

§77.  Where  a  condemnation  tnvst  be.  It  is  well  settled, 
that  the  court  which  condemns  must  be  held  in  the  dominions 
of  the  captor's  sovereign,  or  in  those  of  his  ally  in  the  war. 

l  Rob.  R.     Therefore  it  cannot  be  held  in  a  neutral  country.  3  Rob.  R. 

ii4,Am.ed.  95 ;  Ajj,,  ea\  82,  66.  And  is  not  aided  by  a  sentence  of  a 
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court  of  prize  in  the  enemy's  country,  decreeing  restitution  to  Ch.  227. 
the  neutral  claimant,  on  the  circumstances  of  an  after  capture;  v^-v^_/ 
nor  is  the  captor's  prize  held  in  a  neutral  country,  aided  by 
its  consent.  Id.   See  the  case  of  the  Flad  Oyen. 

But  a  condemnation  of  a  prize  may  be  legally  made  in  the 
captor's  country,  though  the  prize  is  in  the  country  of  an  ally. 
As  in  the  war  of  1793,  between  England  and  France,  and 
Spain,  her  ally,  a  British  ship  captured  and  carried  into  Spain 
by  a  French  privateer,  was  condemned  by  a  court  sitting  in 
France ;  and  held  legal,  though  at  the  time  of  the  condemna- 
tion the  prize  remained  in  the  Spanish  port.  The  Christoph'er's 
case,  2  Rob.  R.  209  ;  Am.  ed.  173,  185.  So  by  modern 
practice  such  condemnation  had  been  good,  though  the  prize 
had  been  carried  into,  and  remained  in  a  neutral  port.  4 
Crancb,  293,  Hudson  &  al.  v.  Guestier,  (fully  slated  in  an- 
other place.)  And  Sir  William  Scott  thinks  Great  Britain 
is  bound  by  this  practice,  though  he  holds  principle  is  other- 
wise. 

^  78.  Recapture  of  the  property  of  allies.  On  this  subject 
the  English  law  is  that  of  reciprocity.  It  adopts  the  rule  of 
the  claimant's  country,  where  that  rule  is  known,  or  where  it 
can  be  ascertained.  Where  it  cannot  be,  then  the  English 
rule  is  applied.  Held,  where  a  Portuguese  vessel  was  re- 
captured by  an  English  vessel,  thought  best  to  apply  the  rule 
of  the  recaptor's  country,  when  that  of  the  claimant's  nation 
is  not  known.  1  Rob.  R.  42  to  G7,  Am.  ed.  The  Santa  Cruz ; 
1  Rob.  R.  78,  85,  Am.  ed.  The  Betsey.  April,  1794,  the 
English  captured  American  neutral  property,  in  June,  1794, 
the  French  recaptured  it.  Held,  the  Americans  must  look  to 
the  French,  as  their  recapture  entirely  destroyed  all  the  ef- 
fects of  the  English  capture. 

§  79.  Contrabands  of  war.  See  Ch.  40,  a.  6,  s.  8,  9,  10,  l  Rob.  R.  S3, 
1 1 .  Masts  are  such.  And  contraband  articles  affect  the  inno-  2®» Am* ed- 
cent  parts  of  the  cargo,  as  far  as  both  belong  to  the  same 
person ;  but  not  other  innocent  articles,  the  property  of  a 
different  owner. 

Provisions  are  sometimes  contraband,  and  liable  to  capture,  i  Rob.  R. 
and  sometimes  not ;  and  the  distinctions  are  numerous  in 
detail  ;  the  principles  are  not  a  few.    One  principle  of  ra' 
distinction  is  founded  in  the  place  where  produced.   One, — 
provisions  are  not  always  contraband  when  "  of  the  growth  of 
the  country  that  exports  them,"  as  the  native  exports  of  a 
country,  by  the  citizens  thereof,  are  more  indulged.  Another 
ground  of  indulgence  is,  when  the  "  articles  are  in  their  native 
and  unmanufactured  state ;"  as  iron  is  not  contraband, "  though 
anchors  and  other  instruments  fabricated  out  of  it,"  are. 
Hemp  is  more  favoured  than  cordage  ;  and  wheat  than  bread. 
vol.  vii.  86 
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Ch.  227*  Another  principle  of  distinction  is,  "  whether  the  articles  were 
V^y^  intended  for  the  ordinary  use  of  life,  or  even  for  mercantile 
ship's  use ;  or  whether  they  were  going  with  a  highly  probable 
destination  to  military  use.  Hence  much  depends  on  the 
state  of  the  port  to  which  the  provisions  be.  are  carried  ;  if 
a  genera]  commercial  one,  it  will  be  understood  the  articles 
go  for  civil  use  ;  though  occasionally  a  vessel  of  war  may  be 
constructed  there.  Otherwise,  if  a  port  whose  great  predom- 
inant character  is  of  a  naval  military  equipment.  In  this 
case  it  will  be  intended  the  articles  are  going  for  military  use, 
though  merchant  ships  resort  there,  and  it  may  be  possible 
the  articles  come  to  a  civil  use.  On  these  principles,  Bour- 
deaux  is  not,  and  Brest  is  a  military  port.  Hence  cheeses 
going  to  Brest,  if  such  as  the  French  ships  of  war  use,  are 
contraband,  and  were  condemned,  but  not  the  ship,  though 
both  belonged  to  the  same  owner,  because  he  had  acted  fairly, 
and  rather  from  mistake  he* 

1  Rob.  R.  Generally  contrabands  owned  by  A  affect  his  ship,  or  his 
277,  Am.  ed.  part  of  ii,  and  all  bis  property  in  the  same  bottom.    As  where 

tar  was  going  from  Bremen  to  Rochelle,  owned  by  S.  con- 
demned as  contraband  ;  also  his  part  of  the  ship  was  con- 
demned ;  the  tar  more  especially,  because  taken  going  from 
a  port  of  the  country  of  which  it  could  not  be  the  produce. 
But  contraband  cargo  does  not  work  a  forfeiture  of  the  ship, 
where  owned  by  a  different  fair  proprietor. 

Rob.  R.        Contrabands  redeemed  instead  o!  being  confiscated.  This 

99,  Am.  ed.  j9  a  modern  relaxation  of  the  old  rule. 

2  Rob.  R.        A  ship  on  her  return  is  not  liable'  to  confiscation  for  having 

^'do*io2  car"eo*  a  carg°  °f  contrabands  on  her  outward  voyage.  Tallow 
is  not  a  contraband.  3  Rob.  R.  9 1 ,  Am.  ed.  Hemp  fitted  for  naval 
purposes  is  contraband ;  secus,  not  fit.  4  Rob.  R.  77.  But  hemp 
to  an  enemy's  port,  the  produce  of  Russia,  (neutral)  owned 
by  a  Russian  merchant,  not  contraband,  though  in  a  Danish 

August,  1800.  or  PruS8>an  &c*  ship.  1^9.  So  pitch  and  tar  owned  by  a 
Swede,  produced  in  Sweden,  captured  on  a  voyage  from 
Sweden  (neutral)  to  a  Dutch  port  in  a  Swedish  ship,  not  con- 
traband. 135.  Otherwise  where  pitch  and  tar  are  not  the 
produce  of  the  exporting  country.  200. 

8  Rob.  R.        h  is  now  the  settled  rule  in  England,  (A.  D.  1801,)  that 

178,  183,      the  carriage  of  contraband  with  a  false  destination,  will  work 

Am.  ed. -  a  con(jemnatjon  of  the  ship  as  well  as  of  the  cargo.  Was  a 
Prussian  ship  going  from  Lubeck  ostensibly  to  Lisbon,  but  in 
fact  to  Bilboa.  It  seems  the  cargo  was  owned  by  Hamburgh 
merchants  privy  to  the  false  destination.    Generally  the  car- 

fj3^0^^      riage  of  contraband  works  a  forfeiture  of  freight  and  expenses. 

Am!  td.       Dut  not  of  die  ship. 
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^  80.  Act*  of  the  captors  that  forfeit  their  rights  fyc.  The  Ch.  227. 
actual  wrongdoers  only  are  the  persons  liable  in  the  admiralty, 


where  acts  of  limitations  are  not  applied.    When  the  captors  ^°^dR  jl5^» 
improperly  carried  a  prize  to  Lisbon  and  detained  it  there,  _4  Rob.  R. 
they  were  ordered  to  pay  damages  and  costs,  deducting  the  163,  too,  Ana. 
expenses  that  would  have  arisen  in  conducting  the  prize  to  ^»kThe  Pea* 
England  &tc. 

Demurrage  is  given  against  them  for'  unnecessary  delay  in 
proceeding  to  trial.  1  Rob.  R.  241,  Am.  ed.    And  they  may 
be  compelled  to  proceed  to  adjudication.  3  Do.  192,  The  * 
Huldah.    If  they  embezzle,  must  restore  in  value. 

But  under  a  commission  of  unlivery  the  captors  are  not  an-  4  Rob.  348, 
swerable  for  forcible  robberies  of  goods,  properly  deposited  in  jro^r*'"" 
warehouses ;  and  if  a  neutral  ship  in  their  possession  be  lost  210°  Am.  ed. 
by  storms  be.  they  are  not  liable.  The  Carolina.    If  they 
conduct  with  fair  intention  they  are  not  answerable  for  more 
than  the  proceeds  of  the  sales  on  an  order  of  restoration. 

$81.  Frauds  in  cases  of  capture.  Many  rights  in  these  JjJ0^ 
cases  are  lost  by  concealments  be.,  amounting  to  legal  fraud,  suai.  * 
Therefore,  if  a  neutral  and  an  enemy  own  a  ship,  and  the  neu- 
tral claim  the  whole  when  captured,  the  whole  is  liable  to  con- 
demnation, because  his  claim  of  the  whole  is  a  fraudulent  con- 
cealment of  the  euemy's  part.  It  is  generally  true  when  the 
vessel's  papers  state  facts  truly,  and  then  no  suspicion  of  fraud 
arises,  her  owners  are  liberally  treated  in  courts  of  admiralty 
in  cases  of  capture,  detention,  or  seizure,  and  often  restored, 
though  by  the  strict  rules  of  law  liable  to  condemnation.  See 
1  Rob.  R.  280,  Am.  ed.,  332  London  ed. 

$  82.  Blockade.    See  Insurance  and  General  Index.    In  2  «ob.  R. 
the  blockade  of  Amsterdam,  Nov.  1798,  Sir  William  Scott  ^Vrow 
held,  "  that  if  a  vessel  sail  for  a  blockaded  port,  after  having  Joanna, 
received  notification  of  the  blockade,  the  act  of  sailing  is  to 
be  considered  as  a  breach  of  the  blockade — also  held,  that 
it  to  be  the  duty  of  a  country  notifying  a  blockade  to  notify 
the  revocation  also,    (fuare,  if  such  sailing  be  viewed  in  the 
United  States  as  a  breach  of  blockade.    In  the  case  of  the 
NeptunuB,  1  Rob.  110,  this  distinction  was  taken,  to  wit: — 
in  the  case  of  a  blockade  de  facto  only,  such  sailing  may  not 
be  a  breach,  but  when  by  notification,  the  act  of  sailing  to  the 
blockaded  place  is  sufficient  to  constitute  the  offence.    "  It  is 
to  be  presumed  that  the  notification  will  be  formally  revoked, 
and  that  due  notice  will  be  given  of  it ;  till  that  is  done,  the 
port  is  to  be  considered  as  closed  up." 

Held  in  this  case,  that  if  a  ship  which  has  broken  a  block-  2  Rob.  R. 
ade  is  captured  in  any  part  of  the  same  voyage,  she  is  taken  107> Am- 
in  delicto,  and  is  a  subject  of  condemnation. 
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Ch.  227.      A  blockade  .is  directed  more  against  the  cargo  than  the 
V^v-X^  vessel ;  hence  the  court  infers,  that  her  going  into  the  port 
4  Rob.  77,     fraudulently,  is  going  in  the  service  of  the  cargo,  with  the 
77,  Am.  ed.,  knowledge  and  by  the  direction  of  the  owner.  This  inference 
der*  A,e,an*  leads  to  the  condemnation  of  the  cargo.    Was  a  voyage  from 
Lisbon,  ostensibly  to  Altona,  but  actually  going  into  Havre, 
then  blockaded,  under  a  pretence  of  wanting  provisions.  Ves- 
sel and  cargo  condemned,  though  owned  by  different  persons, 
and  though  urged  by  the  claimants  of  the  cargo  that  they 
were  not  bound  by  the  acts  of  the  master  ;  and  the  court  said, 
that  if  they  suffer  any  inconvenience  they  must  look  to  him. 

!23j8Mm.  But  10  ho,d  this  sai,in6  in  toelf  to  be  a  breach  of  blockade,  it 
ed.'  138,  The  must  clearly  appear  the  master  had  knowledge  of  the  notifica- 
Imina.        tjon  Qf  tne  blockade. 

If  the  vessel  sail  for  a  bJockaded  port,  and  the  master  on 
learning  the  fact  alter  her  destination  and  sail  for  another  port, 
the  question  of  contraband  does  not  arise. 
3  Rob.  R.         Time  of  notice  of  blockade  from  Amsterdam  to  the  Untied 
of  *the  Ade^*6  States.    The  calculation  seems  to  have  been  as  much  as  nine 
laide.  months  for  notice  to  go  from  Amsterdam  or  England  to  the 

United  States,  and  counter  orders  to  return  from  them  to  Am- 
sterdam ;  not  only  distance  was  taken  into  view,  but  aJso  the 
accidents  by  which  the  general  intercourse  is  liable  to  be 
retarded. 

3  Rob.  R.  $  83.  Acts  of  agents  residing  in  blockaded  ports.  The 
iN>ptJnu».     principal  are  not  so  responsible  for  them  as  in  common  cases. 

"  Two  or  three  considerations  weigh  much  to  induce  me  (said 
the  Judge)  to  limit  the  extent  and  application  of  the  principle 
to  the  particular  cases."  In  the  first  place,  the  law  of  block- 
ade is  not  very  common  in  mercantile  experience,  is  new  to 
merchants,  and  not  very  familiar  to  lawyers  themselves ;  sec- 
ond consideration  is,  that  the  agents  of  foreign  merchants  in 
the  enemy's  country  under  blockade  do  not  stand  in  the  same 
situation  as  other  agents.  "  They  have  not  only  a  distinct, 
but  even  an  opposite  interest  from  that  of  their  principal,  to 
fulfil  the  commission  at  all  risks  as  rapidly  as  possible,  for 
their  own  private  advantage,  and  for  the  public  interest  of 
their  country,  at  that  time  under  the  particular  pressure  as  to 
the  exportation  of  its  produce."  Though  this  general  reason- 
ing of  the  judge  is  good,  there  must  be  excepted  cases, 
l  Rob.  R.  ^  84.  Resisting  the  search  of  neutrals.  See  Insurance,  Ch. 
Maria^A  D  &*  ^  Deen  decided,  that  if  a  vessel  (neutral)  sail 
i  ?98.  under  convoy  with  intentions  to  resist  a  search,  this  is  a  neu- 

tral resistance  of  search.  The  convoying  ship  was  a  ship  of 
war,  a  Swedish  frigate,  and  the  vessel  captured  convoyed  by 
her  was  a  Swedish  merchantman,  both  neutral.  Like  casein 
principle,  4  Rob.  R.  333,  345,  Am.  ed.,  the  Elsabe.  It  may 
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be  observed,  that  the  case  of  Saloucci  &  Johnson  stands  quite  Ch.  227. 
alone.  v^"v^*> 

§  85.  Freight  in  cases  of  capture.    When  the  ship  is  cap-  J^0^1  *  ' 
tured  it  is  a  general  rule  for  the  captors  to  alllow  the  roaster  ed< '  ' 
his  whole  freight  &c. ;  the  captors  take  the  place  of  the 
freighters ;  they  acquire  no  rights  against  the  neutral  master 
who  conducts  fairly  ;  but  freight  is  not  allowed  him  on  contra- 
band articles.   Several  cases. 

The  general  maxim  is,  that  capture  is  delivery,  is  true  only  l  Rob.  R. 
where  the  captors  succeed  fully  to  the  rights  of  the  enemy,  ^f  24**f  The 
and  represent  him  as  to  those  rights.  If  a  neutral  vessel  hav- 
ing enemy's  goods  is  taken,  the  captor  pays  the  whole  freight, 
as  he  represents  the  enemy  by  taking  his  goods; tire  belli;  and 
though  the  whole  freight  be  not  earned  by  completing  the 
voyage,  yet  as  the  captor  by  his  seizure  has  prevented  its 
completion,  his  seizure  operates  as  a  delivery  of  the  goods  to 
the  consignee,  and  subjects  the  captor  to  the  payment  of  full 
freight  in  case  of  no  restoration  ;  if  restored,  the  ship  proceeds 
and  earns  her  freight  and  receives  it  according  to  contract, 
and  in  such  case  she  may  earn  her  freight  pro  rata  itineris. 

Freight  refused  to  a  neutral  ship  carrying  salt  from  one  l  Rob.  R. 
Spanish  port  to  another ;  the  coasting  trade  in  war  not  open  24J>'  Am* eda 
to  neutrals  in  peace. 

Freight  refused  to  a  ship  in  the  colonial  trade  bound  from  3  R0b.  36, 
Mauritius,  ostensibly  to  Hamburgh,  but  captured  going  to  a  The  Ameri- 
French  port  in  time  of  war.  The  Hiram 

Freight  pro  rata  on  a  capture  and  recapture  refused  to  a 
vessel  brought  to  her  port  of  depasture,  or  one  near  to  it ; 
forfeited,  4  Rob.  164,  Am.  ed.,  the  goods  being  contraband ; 
The  master's  ignorance  not  allowed  ;  see  also  p.  195.  Cap- 
tors may  have  freight  when  they  carry  the  goods  to  the  des- 
tined place,  p.  228.  If  the  ship  by  lost  by  the  prize  master's 
negligence,  freight  is  not  limited  to  the  proceeds  of  the  goods 
saved,  p.  256. 

§  86.  Several  cases  of  joint-captures.  The  ship  which 
claims  to  be  a  joint-captor  must  either  co-operate  in  fact,  or 
be  so  situated  as  to  encourage  the  capturing  ship,  or  to  intimi- 
date the  captured.  2  Rob.  R.  13,  226,  240;  3  Rob.  R. 
9,  14,  48,  169,  Am.  ed. 

§  87.  Postliminy,  says  Vattel,  "  is  that,  in  virtue  of  which 
persons  and  things  taken  by  the  enemy  are  restored  to  their 
former  state  when  coming  again  under  the  power  of  the  na- 
tion to  which  they  belonged."  Vattel  B.  3,  c.  14,  s.  204. 
The  right  of  postliminy  "  is  of  no  force  among  neutral  na- 
tions ;"  such  must  deem  the  war  just  both  sides  ;  hence  view 
all  taken  as  a  lawful  acquisition,  s.  208.  By  this  right  goods 
are  recoverable  as  far  as  certainly  known  ;  but  the  uncertainty 
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Ch.  227.   in  knowing  them,  has,  induced  a  rule  that  excepts  them  from 
V^y^^  ^e  ^aws  of  postliminy  generally,  and  unless  retaken  immedi- 
ately after  taken.    But  Roman  slaves  were  always  the  sub- 
jects of  postliminy,  ever  being  known,  s.  209.    Prisoners  of 
war,  towns,  and  territories,  which  have  submitted  to  the  enemy 
and  promised  allegiance  to  him,  cannot  of  themselves  return 
to  their  former  condition  by  this  right,  as  faith  is  to  be  kept 
even  with  enemies  ;  but  if  retaken  by  their  former  sovereign, 
he  recovers  aU  his  former  rights  over  them,  and  he  is  bound 
to  place  them  in  their  former  condition.   Those  prisoners  of 
war  who  give  their  parole  are  only  bound  not  to  run  away, 
but  may  well  be  retaken  by  their  country,  s.  211.  Goods 
aliened  by  the  capturing  enemy  are  not  the  subjects  of  this 
right,  but  things  immoveable,  as  lands  be.  are,  and  if  he  alien 
them  before  confirmed  to  him  by  treaty,  the  buyer  must  lose 
them ;  or  the  capture  of  lands  may  be  confirmed  by  the  sub- 
mission of  the  whole  state.    Taking  a  prisoner  gives  no  right 
over  bis  property  not  seized  with  him.    A  town  ceded  by 
treaty  of  peace,  or  completely  in  the  captor's  power  by  the 
submission  of  the  whole  state,  is  no  longer  entitled  to  the  right 
*>f  postliminy  ;  and  he  may  alien  it  irreversible,  and  so  if  for- 
tunately recovered.  Id. ;  2  Wooddes.  p.  441,  sect.  34.  This 
Tight  o(  postliminy  does  not  exist  after  the  conclusion  of  peace, 
not  as  to  things  ceded  or  restored,  or  about  which  the  treaty 
is  silent,  these  last  being  left  to  the  conqueror.  Vattel  B.  3, 
ch.  14,  s.  216.    Legally  to  alienate  moveables  the  captor 
must  have  complete  possession,  some  think  twenty-four  hours' 
possession  is  it ;  some,  <the  property  must  have  been  infra 
pr&ridia  ;  the  line  is  unsettled.  Sir  William  Scott  thinks  that 
by  the  general  practice  of  nations  a  sentence  of  condemnation 
is  deemed  generally  necessary.    I  Rob.  R.  134,  case  of  the 
Flad  Oyen.  This  is  the  settled  rule  in  England.  See  s.  42 ;  3 
Rob.  R.236 ;  see  also,  Goss  v.  Withers,  and  Assievedo  v.  Cam- 
bridge.   And  the  condemnation  must  be  in  a  competent  court 
in  the  country  of  the  enemy  or  of  his  ally,  and  not  in  a  neu- 
tral country.    But  a  peace  concluded  confirms  the  captor's 
transfer  to  a  neutral,  even  though  no  condemnation.  6  Rob. 
R.  142  ;  Marten's  Law  of  Nations,  291 ;  Wheaton  on  Cap- 
tures, 241. 

§  88.  Commentaries.  On  a  full  view  of  the  law  of  nature 
'  and  nations,  unaffected  by  any  treaties,  the  following  rules 
may  be  laid  down  as  to  captures  in  war,  especially  of  neutral 
property.  1st.  Every  independent  nation  has  the  sole  and 
exclusive  jurisdiction  within  its  own  territories,  ports,  har- 
bours, bays,  rivers,  and  straits,  and  within  cannon  shot  of  its 
shores. 

2d.  Whenever  a  nation  remains  neutral  in  a  war,  no  belli- 
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gerent  can  violate  this  neutral  jurisdiction,  by  committing  any  Cn.  227. 
act  of  hostility  within  it,  not  even  against  an  enemy  flying  v^-v-^/ 
into  it  from  fighting,  commenced  on  the  high  seas. 

3d.  But  a  belligerent,  by  effectually  blockading,  besieging, 
or  investing  a  place  of  his  enemy,  acquires  the  jurisdiction 
round  it,  as  for  as  he  continues  exclusively  master  of  the  land 
or  water ;  and  an  effectual  blockade  &c.  of  a  place,  is  where 
the  blockading  vessels  so  keep  their  stations,  that  it  is  immi- 
nently dangerous  for  any  ship  or  vessel  to  enter  into  it,  or  to 
sail  from  it. 

4th.  It  is  in  virtue  of  this  acquired  jurisdiction,  the  belli- 
gerent blockading  tic.  has  a  right  to  forbid  the  neutral  to 
enter  the  place,  on  pain  of  confiscation  of  the  property  at- 
tempted to  be  pushed  into  it,  after  notice  from  him  of  the  state 
thereof. 

5th.  But  as  the  belligerent  right  so  to  seize,  capture,  and 
confiscate  neutral  property,  is  solely  in  virtue  of  this  his  ac- 
quired jurisdiction,  (from  his  enemy,)  he  has  no  right  to  seize 
or  capture  beyond  the  jurisdiction  so  acquired.  Hence  not 
on  the  high  seas,  as  there  he  cannot  acquire  it,  unless  the 
neutral  forfeit  his  said  property,  by  attempting  to  push  into 
such  place  after  such  notice  and  warning  off;  then  as  the 
property  is  forfeited  by  the  neutral  to  the  belligerent  so  block* 
ading  Sic.,  he  may  follow  it,  and  seize  it  on  the  high  seas. 

6th.  If  the  law  of  nature  and  nations,  unaffected  by  trea- 
ties, recognize  at  all  contrabands  of  war,  it  forbids  to  be  car- 
ried by  a  neutral  to  a  belligerent  only  arms  and  instruments 
of  war,  actually  fitted  and  prepared  to  be  used  in  war,  not 
rough  materials,  that  may  by  skill  and  labour  be  fitted  and 
prepared  for  such  use. 

7th.  When  a  nation,  in  a  time  of  peace,  has  certain  com-, 
merce  with  other  nations,  and  remains  neutral  after  they  en- 
gage in  war,  it  may  honestly  and  impartially  continue  such 
coin  merce  in  the  war,  except  as  to  such  places  blockaded  fee. 
and  such  contrabands  of  war.  Such  places,  because  the  juris- 
diction about  them  is  changed  as  above  stated  ;  and  this  natural 
and  national  law  will  not  allow  a  neutral,  even  by  treaty  made 
in  peace,  directly  to  aid  in  arming  one  belligerent  against  the 
other  ;  for  to  do  this,  is  evidently  to  take  a  part  in  the  war, 
and  the  belligerent  so  armed  against,  not  being  a  party  to 
such  treaty,  is  in  no  degree  bound  by  it.  It  is  absurd  to  say 
the  neutral  preserves  impartial  neutrality,  when  he  actively 
sends  such  arms  to  one  belligerent,  and  not  to  the  other  ;  but 
if  he  send  such  arms  to  both,  and  they  receive  them,  then 
neither  can  complain. 

8th.  The  right  to  capture  property  in  war,  rests  on  owner- 
ship generally ;  hence  a  belligerent  may  capture  his  enemy's 
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Ch.  227.  property,  found  in  a  neutral  vessel  on  the  high  seas,  and  with- 
s^^v-^^  out  territorial  jurisdiction,  paying  the  neutral  master  his  freight, 
damages,  and  costs.    The  right  of  search  is  of  course  when 
properly  exercised. 

9th.  On  the  same  principle  the  belligerent  cannot  confiscate 
neutral  property  found  in  an  enemy's  vessel ;  and  the  owner- 
ship of  the  property  is  a  better  ground  to  act  on,  than  the 
influence  of  the  flag ;  and  it  is  not  only  more  honest,  but 
more  for  the  interest  of  a  wealthy  nation,  to  make,  by  fair 

fiurchase,  enemy's  property  truly  neutral,  than  to  carry  it  for 
reigbt  &c.  as  enemy's ;  but  it  cannot  be  made  thus  neutral 
while  in  transitu  on  the  high  seas,  in  a  time  of  war. 

^  10th.  The  neutral  may  act  passively,  and  within  his  own 
territories  sell  even  such  arms  and  instruments  of  war  to  one 
belligerent,  fairly  and  bona  Jide,  if  ready  to  do  the  same  to 
the  other.  This  law  only  forbids  the  neutral  to  take  an  ac- 
tive part  in  transporting  them  to  him.  Further,  when  the 
neutral  sells  them,  be  has  no  right  to  know  what  the  purchaser 
means  to  do  with  them  ;  he  sells  them  to  pass  into  the  market 
generally.  But  it  is  conceived,  that  when  the  neutral  sells 
them,  directly  intending  they  shall  go  to  arm  one  particular 
belligerent  against  the  other ;  as  this  is  designedly  to  act  oo 
one  side  in  the  war,  he  becomes,  in  a  degree,  an  aUy  in  it, 
and  subjects  his  property  to  capture. 

11th.  A  neutral  nation  may  manufacture  and  sell  arms  to 
both  belligerents,  and  of  course  provisions  and  other  produc- 
tions, for  when  both  buy,  neither  can  complain  ;  and  so  per- 
mit its  neutral  citizens,  or  subjects,  as  they  may  see  fit,  to 
serve  both  in  arms  or  otherwise ;  so  to  permit  both  to  enlist 
soldiers  in  its  territories,  especially  if  bound  so  to  do  by  trea- 
ties made  before  the  war  ;  perhaps  so  to  permit  one  bellige- 
rent alone,  if  bound  so  to  do  by  treaties  made  before  the  war, 
and  with  no  special  reference  to  it,  but  in  reference  to  all 
nations,  or  to  any  war  ;  for  no  nation  ought  to  refuse  to  exe- 
cute a  treaty  or  convention  fairly  made,  because  some  other 
nations  see  fit  to  engage  in  war.  But  the  effect  of  the  exe- 
cution may  be  in  some  cases  to  make  the  neutral  an  ally,  and 
then  his  property  may  of  course  be  captured. 

12th.  Whether  a  neutral,  by  his  acts  and  intentions,  is  made 
an  ally  in  the  war  or  not,  is  a  question  usually  which  must  de- 
pend on  the  circumstances  of  each  case.  Some  cases,  however, 
are  clear, — as  if  our  nation,  in  a  time  of  peace,  foresees  a 
war  inevitable,  between  two  certain  nations,  and  with  a  direct 
intention  to  assist  one  of  them  in  it  against  the  other,  makes  a 
treaty  accordingly,  and  executes  it  to  such  purpose,  in  the 
war,  such  nation,  otherwise  neutral,  becomes  an  ally  with  the 
favoured  belligerent,  and  gives  the  other  a  right  to  capture, 
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of  course,  the  property  of  such  pretended  neutral.  For  in  Ch.  22S. 
these,  as  in  private  affairs,  it  is  the  intention,  made  manifest,  Art.  1. 
that  is  to  be  most  regarded..  An  enemy's  vessel  ostensibly 
transferred  and  continued  in  his  trade,  is  liable  to  capture  ; 
but  the  evidence  and  circumstances  must  prove  the  transfer 
was  a  mere  cover,  not  bona  fide.  But  whether  transferred 
or  not,  the  course  of  traffic  and  employment  may  decide  the 
right  of  capture,  (I  Rob.  R.  1,  13,  15,  16,)  independent  of 
the  owner's  domicil;  and  if  for  want  of  a  sea-port  in  his 
own  neutral  country,  he  continues  his  vessel  in  the  enemy's 
trade,  she  is  liable  to  be  captured,  p.  17. 


CHAPTER  CCXXVI11. 


OUR  WRIT  OF  RIGHT,  AND  PLEADINGS  fee.  THEREIN  BRIEFLY 

EXAMINED. 

Art.  1.  The  nature  of  this  writ  fyc.  It  is  the  highest  writ  in  F.  N.  B.  l,  2, 
the  law,  and  being  so  of  course  when  there  is  a  decision  in  it,        J1,  2 
the  demandant  can  have  no  other  writ.  3  Wils.  419  ;  5  East,  uT-sSi 
272.    It  lies  only  for  a  fee  simple  estate, — only  against  the  Com.  193, 
tenant  of  the  freehold  or  inheritance  in  fee  demanded, — only  22o. 
on  the  actual  seizin  of  right  of  the  demandant,  or  of  bis  ances-  _i  ch.'on  ' 
tor  once  had,  within  the  time  prescribed  by  the  acts  of  limita-  JJ-  *j 6|-  1 
tion,  and  seizin  in  his  demesne  as  of  fee,  by  taking  esplees.  B)'  Com  19I 
(What  proves  such  seizin,  see  Ch.  104,  a.  3,  s.  34  ;)  2  Bos.  194.— Co.  1. 
&  P.  270.    It  lies  concurrently  with  all  other  writs  when  a  JJJ'Zs  Bl***' 
fee  simple  estate  may  be  recovered,  and  it  lies  after  them.  Co.  com. 
Lit.  281,  293.    It  lies  for  an  infant  disseizor  against  his  Booth,  9ft  — 

•  t  ..'«  Bro  Droit 

alienee  ;  "  for  as  to  such  parties  the  disseizor  has  the  greater  4s._booUi 
right."    It  also  lies,  where  the  demandant  is  barred  from  his  98, 1 12. —  ' 
possessory  action.  3  Com.  D.  544.    Lies  not  for  a  purchaser  *2^ilson» 
or  devisee,  but  on  his  own  seizin.  2  Saund.  45.    Lies  solely 
on  the  right  of  property,  and  has  no  regard  to  the  right  of 
possession ;  2  Saunders,  450,  Williams'  Notes ;   and  the 
mise  is  joined  on  the  mere  right ;  2  Saund.  45  e,  Williams9 
Notes ;  and  in  England  is  triable  only  by  the  grand  assize  ;  Id. 
as  to  which  the  tenant  begins  to  give  evidence,  45  f;  and  the 
jury  cannot  find  a  special  verdict  on  the  mise  joined.  Id.  And 
nothing  in  the  action  can  be  pleaded  but  a  collateral  warranty, 
and  every  thing  else  may  be  given  in  evidence  upon  the  mitt 
vol.  vii.  87 
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Ch.  228.  joined.  Id.  But  see  Booth  and  post.  And  as  the  demandant 
Art.  3.    must  allege  and  prove  actual  seizin,  it  seems  to  follow  he  has 
this  writ  only  for  property  of  which  he  can  be  actually  seized. 
Art.  2.  Hie  demandant's  declaration* 
5  East,  272,       He  must  in  this  writ  of  right  allege  in  his  count,  that 
siade&£d|is'.   *"s  ancestor  was  seized  of  right,  as  well  as  that  he  was  seized 
in  error.—    in  his  demesne  of  fee,  for  so  are  all  the  English  precedents. 

Bos'Vp  C'  2  5  ^ast|  28^*    *^D(*  tnou5n  478th  section  of  Littleton  shews, 
57°o%77.      that  an  infant  disseizor  may  recover  in  a  writ  of  right  against 
The  case  H.  his  alienee,  yet  it  does  not  shew  the  form  of  the  count  must 
ported?does  not  be  as  above»  stating  seizin  of  right,  whatever  may  be  re- 
not  state  the  quired  as  to  the  proof:  2.  So  the  demandant  must  allege  in 
pit's  seisin    his  couut  accurately  and  truly,  how  he  is  heir  of  his  ancestor 
— F  °N.r,B  i.  so  seized  ;  this  point  is  clear  :   3.  On  the  ground  above 
stated,  if  the  demandant  sue  on  his  own  seizin,  he  must  allege 
in  his  count  that  he  was  seized  of  right.    See  a  good  form  of 
a  count  in  a  writ  of  right,  in  Currier  &  al.  v.  Parsons,  post ; 
also  in  Tissen  v.  Clark,  3  Wils.  419,  541. 
Art.  3.  The  plea,  issue,  and  evidence. 
2  Saund.         ^  1 .  Plea.  It  is  said  as  above,  that  nothing  can  be  pleaded 
Bro.  Droit     m  tms  action  but  a  collateral  warranty,  and  that  all  besides  is 
48.— Booth,   in  evidence,  and  this  seems  to  be  the  general  doctrine ;  yet  it 
wiisn420~f-  is  in  some  books  said,  that  the  tenant  may  plead  specially 
l  h.'bi.  l,     several  matters,  as  a  fine  levied,  a  former  judgment  in  a  writ 
Dally  o.  King.  0f  right,  a  devise  by  the  demandant's  ancestor,  &c.  And 
Kca?  Actions  Booth  on  Real  Actions,  says,  in  pleading  in  a  writ  of  right,  "  if 
113,116.     '  the  matter  in  bar  to  the  assize  be  clear,  then  it  is  sometimes 
most  for  the  advantage  of  the  tenant  to  plead  it,  and  not  put 
himself  on  the  grand  assize,  which  is  very  dilatory."  p.  115. 
And  the  same  author  says,  (p.  114,)  a  "  collateral  warranty  is 
to  be  pleaded  in  bar,  and  not  to  be  given  in  evidence  on  the 
mise  joined ;  and  the  reason  I  conceive  to  be,  because  the 
warranty  does  not  prove  any  right,  that  is  mitter  le  droit  out 
of  the  feoffor,  and  put  it  into  the  feoffee,  but  only  bars  him  of 
his  right  by  force  of  the  covenant  real,  so  that  if  the  mise 
should  be  joined  upon  the  mere  right,  the  warranty  would  not 
help,  because  the  grand  assize  must  give  their  verdict  upon 
the  mere  right,  which  remains  still  in  the  party,  notwithstand- 
ing the  warranty  ;  but  if  he  plead  the  warranty  in  bar,  then  the 
demandant  is  estopped  by  his  warranty."    Cites  Lit.  sect. 
478.    This  reasoning  and  manner  of  pleading  will  hold  when- 
ever the  demandant  is  estopped,  barred,  or  rebutted,  merely 
by  his  warranty. 

§  2.  liooth,  155,  adds,  "in  regard  all  special  matters  may 
be  given  in  evidence  in  a  writ  of  right  upon  the  rowe  joined, 
therefore,  that  is  th«  safest  way  so  to  plead." 

§  3.  8  Cranch,  244.  On  the  fourth  point  made,  the  court 
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held,  that  "  under  the  act  of  Virginia  of  1806,"  ch.  27,  "  re-  Ch.  223. 
forming  the  proceedings  in  a  writ  of  right,"  "  the  tenant    Art.  3. 
may  at  his  election  plead  any  special  matter  in  bar  in  a  writ  v^-v-w 
of  right,  or  give  it  in  evidence  on  the  mise  joined  ;  the  act  is 
not  deemed  compulsive  but  cumulative.'*    And  see  3  Wils. 
420,  a  second  plea.  Green  v.  Liter,  8  Cranch,  229,  251  ; 
see  Ch.  104,  a.  3,  s.  34. 

§  4.  The  issue.  It  seems  on  the  grounds  just  stated  there 
may  be  a  common  issue  joined  in  a  writ  of  right,  whenever  the 
tenant  elects  to  plead  any  special  matter  in  bar,  as  collateral 
warranty,  a  former  judgment,  &tc. ;  and  the  issue  will  grow  out 
of  the  pleadings  as  in  other  cases ;  and  must  in  his  special 
pleas,  plead  according  to  the  rules  of  law ;  hence,  he  cannot 
plead  a  plea  amounting  to  the  general  issue  &ic.  But  the  3  Wila.  419, 
mise  joined  in  the  usual  issue  in  this  action,  which  is  thus,  and  Jj**?n  ** 
the  said  D  (tenant,)  comes  and  defends  the  right  of  the  said 
Tissen,  (demandant,)  and  his  seizin,  when  &c,  and  the  whole 
&c.,  and  whatever  fee.,  and  he  prays  a  recognition  to  be 
made  whether  the  said  D,  (tenant,)  has  a  greater  title  to  hold 
the  tenements  aforesaid  with  the  appurtenances  to  him  and 
his  heirs  as  tenants  thereof,  as  he  now  holds  the  same,  or 
whether  the  said  Tissen,  (demandant,)  has  title  to  hold  the 
same  tenements  with  the  appurtenances,  as  he  has  above  de- 
manded the  same  &c. ;  and  the  said  Tissen  (demandant,)  doth 
the  like.  And  the  tenant  by  leave  of  the  court  also  pleaded  in 
bar  a  fine  with  proclamation  levied,  16  Geo.  II.  &c.  and  non- 
claim.  But  the  court  thought  this  matter  might  be  in  evi- 
dence on  the  mise  joined.  The  objection  to  this  second  plea 
was,  that  an  issue  on  it  must  be  tried  by  a  common  jury  of 
twelve,  whereas  the  mise  joined  in  the  same  action  could  be 
tried  only  by  the  grand  assize,  consisting  of  four  knights  fee, 
and  twelve  other  jurors,  in  all  sixteen  jurors  or  recognitors. 
This  objection  does  not  lie  in  our  practice,  as  we  try  the  mise 
joined  by  a  common  jury  of  twelve  men. 

§  5.  The  tenant  may  also  pray  in  aid  in  the  form  stated.  And2  Bo«.& 
2  Saund.  45  d,  &c. ;  and  if  tenant  for  life  only,  and  he  do  lo^'smTtb. 
not,  strictly  he  forfeits  his  estate.  Id.    And  he  ought  to  pray 
in  aid  him  in  reversion  or  remainder,  in  tail  or  in  fee,  to  de- 
fend the  inheritance.    Must  be  before  a  genera]  imparlance. 
See  also  the  form,  Ch.  177,  a.  3,  s.  5,  in  a  note. 

§  6.  Demandant's  evidence.    It  seems  to  be  settled,  as  be-  i  h.bi.5. 
fore  stated,  that  he  must  allege  in  his  count  actual  seizin  of  Demandant 
right ;  but  must  he  prove  actual  seizin  of  right.    It  seems  ™"*lJ f^in. 
clear,  he  must  prove  actual  seizin.    This  point  is  well  settled  Green  v.  Li- 
in  8  Cranch,  244,  where  the  court  say,  "  it  is  clear  by  the  ter 
whole  amount  of  authority,  that  actual  seizin  or  seizin  in  deed, 
is  at  common  law  necessary  to  maintain  a  writ  of  right 
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Ch.  228.  and  that  the  said  act  of  Virginia  has  not  altered  the  law  in 
Art.  3.    this  respect,  though  it  has  given  the  form  of  a  count,  omitting 
v-^v-^/  any  allegation  of  seizin  and  taking  esplees,  for  the  act  also 
gives  the  form  of  joining  the  raise  ;  and  this  fonn  preserves 
the  inquiry,  "  which  has  the  greater  right,"  as  the  form  at 
common  law.    The  act  also  allows  "  any  special  matter  to  be 
8  Cranch,     given  in  evidence  on  the  mise  joined  ;  ,and  seizin  on  the  mise 
243  ;  citet    joined  has  ever  been  essential."    And  the  Virginia  act  of 
noTes™6'8    limitations»  December  19,  1792,  ch.  77,  (old  act  revised) 
Co  Litt.  24a.  on  this  point  limits  a  writ  of  right  upon  ancestral  seizin  to  fifty 
418  4 it/7'    vears»  ana"  on  tne  demandant's  own  seizin  to  thirty  years,  next 
Cora.  D.~   before  the  teste  of  the  writ.    Hence,  he  must  prove  such 
Uses  B.  1.     seizin  or  fail ;  but  he  need  not  prove  taking  espUes,  they  are 
4^!J? Crohe  tne  consequence  of  seizin  ;  and  in  some  cases  there  cannot  be 
D.  12, be.     any,  (1  H.  Bl.  1,  5,  the  court  said,  "the  demandant  must 
shew  an  actual  seizin  either  in  himself  or  his  ancestor,  by  tak- 
ing the  esplees,")  nor  actual  entry  under  title  ;  even  at  common 
law,  a  constructive  seizin  in  deed  is  sufficient  in  some  cases. 
And  see  Seizin,  Ch.  104,  a.  3 ;  and  Ch.  132,  estates  by  en- 
try and  possession.     "  And  the  Kentucky  act  respecting 
conveyances,  which  is  in  substance  like  the  statute  of  uses, — 
gives  to  private  deeds  the  same  legal  effect."  A  patent  under 
the  land  law  of  Virginia  of  1779,  ch.  13,  gives  the  patentee 
actual  seizin  of  the  land  fcc.    Cites  5  Co.  94,  stating,  "  that 
letters  patent  under  the  great  seal  do  amount  to  a  livery  in 
law."    This  is  a  delivery  of  seizin  where  there  is  no  interfer- 
ing possession.    Further,  such  a  patent  under  the  act  of  Vir- 
ginia must  he  considered  as  a  statute  grant,  and  the  legislature 
meant  it  should  give  a  complete  title  to  wilderness  lands  with- 
out actual  entry,  which  was  ofteu  impracticable.  It  is  believed 
that  this  has  been  the  construction  of  legislative,  State,  and 
Federal  grants  of  lands  generally.  See  the  reasons  at  large 
given  by  Judge  Story  in  delivering  the  opinion  of  the  court 
in  Green  v.  Liter,  8  Cranch,  p.  244.    In  Kentucky  a  patent 
is  the  completion  of  the  legal  title. 
8  Cranch,        ^  7.  J\fu$t  the  demandant  prove  his  seizin  to  be  of  right? 

Tn  Green  r.  Liter,  the  court  held,  that  "  it  is  the  legal  title 
only  that  can  come  in  controversy  in  a  writ  of  right ;"  "  the 
previous  stages  of  title  are  merely  equitable,  which  a  court  of 
chancery  may  enforce,  but  a  court  of  common  law  will  not 
entertain.  In  this  opinion  we  adopt  the  principles  which  the 
courts  of  Kentucky  have  been  understood  uniformly  to  sanc- 
tion." Seizin  of  right  must  mean  rightful  seizin,  not  by  dis- 
seizin, if  it  means  any  thing.  Yet  there  is  one  case  at  least 
which  shews  a  seizin  by  disseizin  will  support  a  writ  of  right ; 
that  is  the  case  of  the  infant  above  stated  from  Litt.  sect 
478;  and  5  East,  289;  in  which  it  is  said  the  "seizin, 
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though  acquired  by  wrong,  will  establish  a  right  against  one  Ch.  228. 
who  can  only  claim  under  the  demandant,  whose  alienation  on  Art,  3. 
account  of  his  non-age  will  not  be  binding."  This  case  of 
the  infant  is  that  of  a  disseizor  who  has  not  aliened  at  all. 
This  case  does  not  prove  that  a  demandant,  whose  title  com- 
mences by  disseizin,  can  recover  against  a  tenant  not  claiming 
under  him.  This  writ  has  no  regard  to  the  right  of  possession. 
2  Saund.  45  e.  Yet  the  mise  joined  raises  directly  the  ques- 
tion, which  party  has  "  the  greater  right." 

As  the  writ  of  right  does  not  regard  the  right  of  possession, 
but  only  the  mere  right  of  property;  it  seems  to  follow  that 
no  title  the  demandant  has,  beginning  in  disseizin,  can  support 
this  writ,  till  that  title  has  become  legal  by  length  of  time  and 
quiet  possession,  for  60,  50,  or  40  years,  as  the  statutes  of 
limitation  may  be. 

§  8.  Can  the  tenant  defend  by  giving  in  evidence  a  better  Green  r.  Li- 
subsisting  adverse  title  in  a  third  person,  in  a  writ  of  right  on  a*3~if— Sc4« 
the  mise  joined.  8  of  Cranch,  250,  it  is  decided  he  cannot ;  for  ch.'i94,  a.  3* 
this  "  writ  brings  into  controversy  only  the  mere  rights  of  the  *•  34. 
parties  to  the  suit."    No  reason  is  reported  as  given  by  the 
court  or  counsel  of  the  demandant. 

In  this  writ  of  right,  Tyssen  ».  Clark,  the  material  question  3  Wila.  419, 
was,  if  the  demandant's  grandfather,  in  1706,  made  a  grant 
in  fee  to  Thomas  Flanders,  of  the  premises,  or  a  lease  for  clark^A'D- 
forty-one  years.    Gould  J.  held,  the  tenant's  evidence  proved  1773.— ch. 
such  a  grant.    But  the  other  judges  held  it  only  amounted  to        3|32  a 
a  presumption  thereof,  and  so  to  rebut  it  let  in  loose  evidence,  7,  s.  n— See 
as  will  be  stated  in  a  future  page.    On  a  fair  view  of  this  JjJjJJ  ^d 
case,  it  appears  that  had  the  other  judges  held  as  Gould  J.  did,  c1)C22i°V 
that  the  tenant's  evidence  proved  such  a  grant  of  the  fee  to  16,  s  l.' 
Flanders,  a  third  person,  under  whom  he  did  not  claim,  then 
the  tenant  must  have  prevailed.  And  his  counsel  urged  that 
his  evidence  proved  the  grant,  and  that  this,  and  possession 
under  it,  proved  that  the  demandant's  ancestor  had  not  been 
seized  within  sixty  years.    Perhaps  the  material  question  in 
this  case  was,  should  any  evidence  have  been  admitted  to 
prove  a  title,  of  any  sort,  adverse  to  the  demandant's  ?  But 
such  was  admitted,  though  not  sufficient  to  prove  the  grant ; 
had  it  been  sufficient  to  prove  it,  it  had  proved  a  complete  ad- 
verse title.  Thus  the  court  did  admit  the  tenant  to  prove,  if  he 
could,  that  the  demandant's  grandfather  did  make  a  grant  in  fee 
to  Flanders,  a  stranger  ;  and  if  the  tenant's  evidence  had  been 
sufficient  to  prove  such  grant,  it  would  have  fully  proved  the  de- 
mandant's grandfather  not  only  passed  the  seizin,  but  also  the 
mere  right  of  property  from  himself  to  this  stranger,  and  thus  a 
title  in  him  would  have  defeated  the  demandant's  action ;  and  in 
fact  the  main  title  tried  was  between  him  and  Flanders.  But  it 
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Ch.  228.  must  be  admitted,  there  have  been  several  decisions  to  the 

Art,  3.    trary,  some  of  which  are  stated  in  this  work.    On  the  other 
v^v-^/  hand,  if  the  demandant  in  fact  has  no  title,  why  should  he  be 
allowed  to  deprive  the  tenant  of  bis  possession,  and  even  right 
of  possession  ;  as  stated  in  several  cases  io  a  future  article, 
a  Wi 1 8.563—     $  9.  Form  of  the  judgment  for  the  demandant.   This  is 

fillnf  Tnhe  "  t*1US"  'S  cons^ere^  1011  tne  sa*d  ^*  ®*  recover  bis  seizin 
pit.  be  de-  against  the  said  C.  D.  of  the  tenements  aforesaid,  with  the 
faulted  after  appurtenances,  to  hold  to  him  and  his  heirs  quit  of  the  said  C. 

ed  Tcom'11  *IM'  D's  ne'rs  f°rever  5  *od  the  said  C.  D.  in  mercy  &c.  For 
D.'c  6,  tlie  tenant,  Co.  L.  295.  So  if  he  confess  the  action,  or  is 
Droit.  non-suit. 

§  10.  The  view  in  a  writ  of  right.  See  View  in  our  prac- 
tice, Ch.  68,  a.  4,  s.  4 ;  Ch.  178,  a.  13,  s.  12 ;  Ch.  179,  a. 
16,  s.  12.    In  England,  see  Willes,  345,  Davis  v.  Lees. 

See  the  ten  points  decided  in  a  writ  of  right,  Ch.  104,  a. 
3,  s.  34.  See  also  points  decided  in  a  writ  of  right,  Ch.  178, 
a.  15,  a.  21  ;  Ch.  99,  in  sundry  cases. 
3  Bl.  Com.  ^'1*  When  the  right  of  possession  is  lost  by  length  of 
193,  197  —  time,  or  by  judgment  against  the  true  owner  in  land  actions 
J  to  12  —  °^  'n^er'or  grades,  there  remains  no  remedy  but  this  writ  of 
Brae,  book  right ; — in  England,  patent,  or  directed  open  to  the  lord  of 
6,  ch^2. —  the  manor,  or  in  his  absence  to  his  bailiff,  or  close,  directed 
313.-J3  bi.  sealed  to  particular  persons.  And  this  writ  of  right  is  of  so 
Com.  Appen.  forcible  a  nature,  that  it  overcomes  all  obstacles,  and  judgment 

w^Com'  in  il  is  aDsolule,y  final  y  and  ll,e  true  ground  of  it  is  the  ten- 
D  Droit,  b!  ant's  unjustly  withholding  from  the  true  owner  his  lands  he  is 
1.  B.2.  B.  3.  justly  entitled  to  in  fee.  Usually  the  writ  of  right  is  first 
brought  in  England  in  the  court  baron  of  the  lord,  and  then 
is  patent ;  and  if  he  hold  none,  then  it  is  brought  in  the  king's 
courts  by  writ  or  pracipe  originally,  and  then  it  is  a  writ  of 
right  dose,  being  directed  to  the  sheriff,  and  returnable  into 
said  court.  As  our  writs  of  right  are  all  served  by  the  same 
officers,  all  issuing  from,  and  returnable  to  the  courts  of  the 
States,  the  distinction  of  patent  and  close  is  unnecessary,  and 
not  used.  The  writ  to  the  lord  may  include  several  tene- 
ments, held  by  several  tenants,  whereof  the  pit.  is  deforced  ; 
but  when  he  issues  process  he  severs  them,  and  then  is  de- 
manded of  each  the  land  he  holds,  as  in  the  writ  of  right 
close;  still  if  joined  in  either,  there  may  be  a  joint  verdict,  and 
judgment  against  them,  if  they  do  not  plead  in  abatement. 
Booth,  28,  non-tenure,  joint  tenancy,  sole  tenancy,  and  several  ten- 

31  —  i'coln.  ancy,  are  good  pleas  in  abatement.    And  so  is  the  law  in  the 
Abatement    United  States  as  to  pleading,  strictly  considered.    But  so 
— Lutw.  1 1.   situated  are  maoy  of  our  new  lands,  and  the  intruders  on  them, 
that  it  would  be  ruinous  in  actions  brought  to  recover  them,  to 
countenance  the  strict  rules  of  pleading,  applicable  to  old 
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countries,  and  land  fenced  and  cultivated,  as  will  be  shewn  Ch.  228. 
presently,  somewhat  at  large,  in  stating  a  few  such  American    Art.  3. 
cases,  oce  Ch.  176,  a.  12,  s.  1  to  28,  Non-tenure  &c.  The  ^v^w* 
disability  of  one  pit.  in  this  writ  abates  it.  See  Ch.  176,  a  4, 
s.  9. 

§  12.  Proceedings  in  the  writ  of  right  how  reformed  in  the 
United  States.  The  proceedings  in  this  writ  in  England  are 
very  various  and  prolix  :  various,  because  there  are  several 
kinds  of  them  tried  in  courts  differently  constituted  ;  as  in 
that  country  there  is  a  right  patent,  a  commission  to  the  lord 
of  the  manor  to  proceed  in  it  in  his  court ;  a  writ  of  right 
close,  issued  out  of  the  courts  at  Westminster,  directed  to  tiie 
sheriff,  and  triable  in  the  law  courts  there  ;  the  writ  of  right 
of  London  Sic :  prolix,  because  so  many  steps  must  be  taken 
in  carrying  one  through  to  execution,  and  getting  possession, 
that  often  it  is  years  before  the  suit  is  finished.  3  BI.  Com. 
193  to  197,  and  Appendix.  And  therein  may  be  wager  of  bat- 
tle. See  Bracton,  who  wrote  before  these  proceedings  were 
reformed  by  English  statutes  ;  Fitzhebert's  Natura  Brevium  ; 
the  Register  of  Writs ;  also  Reeves'  History  of  the  Common 
Law  ;  Corny  ns'  Digest ;  Coke  on  Littleton  ;  Coke's  Reports 
and  Entries ;  Rastell's  Entries  ;  Booth  on  Real  Actions.  And 
as  to  the  more  modern  proceedings  in  this  writ  in  particular 
cases  in  England,  see  3  Wils.  419,  541  ;  5  East,  272 ;  2  B. 
h  P.  384  ;  1  H.  Bl.  1. 

§13.  In  the  United  States,  especially  in  Massachusetts, 
Maine,  &c.  the  proceedings  in  this  writ,  are  as  expeditious  as 
in  other  land  actions  in  which  the  inheiitance  is  demanded. 
There  is  but  one  kind  of  writ  of  right  in  the  United  States, 
which  is  in  all  cases  issued  from  a  court  of  law,  usually 
the  lower  court  in  the  county  in  which  the  land  demanded 
lies,  or  the  Federal  Circuit  Court ;  and  it  is  issued  in  the 
common  summons  form,  directed  to  the  sheriff,  or  ether 
proper  officer,  by  him  served  on  the  tenants  named  in  it, 
and  returned  by  him  to  such  court  issuing  it,  as  other  writs  are  ; 
and  all  this  may  be  done  in  fifteen  days,  and  the  action  may 
be  entered  the  first  day  of  the  court's  sitting,  and  the  tenants 
called.  The  court  proceeds  in  it  generally  as  in  other  land 
actions,  brought  for  recovering  the  inheritance.  Pleas  in 
abatement,  aid-prayer,  oyers,  and  vouchers  are  the  same.  So 
pleading  in  bar  any  special  matter,  as  a  former  judgment  in  a 
writ  of  right  &tc,  as  a.  3.  s.  1.  A  common  jury  tries  the 
issue,  whether  the  proper  one,  the  mise  joined,  or  not  guilty, 
be  pleaded.  A  view  by  the  jury  of  the  estate  demanded, 
a  new  trial,  and  review,  are  as  in  other  land  actions.  The 
matters  in  pleading  almost  peculiar  on  the  writ  of  right  are, 
1.  The  demandant,  in  grounding  his  action  on  his  own  title, 
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Ch.  228.  alleges  the  actual  seizin  he  means  to  prove,  as  essential  to 
Art.  4.    support  his  action,  to  be  a  seizin  of  right,  as  before  stated : 
K^\^J  2.  He  accurately  traces  from  this  seizin  his  title  to  himself; 

this  he  does  in  some  other  land  actions,  though  not  in  writs  of 
entry,  as  already  shewn  :  3.  He  alleges  a  deforcement,  and 
not  a  disseizin ;  this  he  also  does  in  some  other  such  actions, 
as  seen  in  our  precedents  :  4.  He  demands  the  lands  &c.  as 
his  right  and  inheritance  :  5.  The  raise  joined,  the  verdict, 
and  judgment  conforming  to  it,  as  before  stated,  altogether 
peculiar  to  the  writ  of  right,  are  th«  seizin  of  right,  mite  join- 
ed, verdict,  and  judgment. 

§14.  Evidence  on  the  mise  joined.  As  on  this  writ  only 
the  mere  right  of  property  is  tried,  and  no  regard  is  had  to 
the  right  of  possession,  and  every  matter  is  in  evidence  ex- 
cept collateral  warranty ;  evidence  is  considered  and  admitted 
on  very  liberal  principles.  This  evidence  of  course  includes 
the  titles  of  the  parties  to  the  property  in  question,  of  every  sort, 
except  such  a  warranty  the  tenant  may  have.  These  liberal 
principles  appear  in  Tyssen  v.  Clark,  and  other  English 
cases ;  and  will  appear  presently  in  the  American  cases,  to 
be  carried  very  far. 

$  15.  The  American  reforms,  or  improved  proceedings  in 
this  writ,  are  the  result  of  a  very  similar  organization  of  the 
courts  of  law  throughout  the  Union,  and  of  many  statutes  en- 
acted generally  to  regulate  our  judicial  proceedings ;  which 
exclude  various  kinds  of  process  used  in  the  English  proceed- 
ings on  this  writ,  numerous  parts  of  very  dilatory  proceedings, 
which  yet,  by  law,  include  also  the  absurd  trial  by  wager  of 
battle,  if  the  tenant  insist  on  it.  Some  few  statutes  relate 
particularly  to  this  writ  in  the  United  States  ;  as  one  in  Vir- 
ginia for  "  reforming  the  method  of  proceedings  in  writs  of 
right,"  passed  in  the  year  1786,  which  changed  the  mode  of 
trial ;  also  an  act  passed  December  19,  1792,  declaring  that 
"  actual  possession  need  not  be  proved  to  maintain  a  writ  of 
right;"  and  the  act  of  1786,  allows  the  tenant  to  give  in  evi- 
dence, at  the  trial,  on  the  general  issue,  any  matter  which 
might  have  been  pleaded  specially.  Construed  by  the  Su- 
preme Court  of  the  United  States  to  be  in  bar  only.  8  Cranch, 
243. 

Art.  4.  Writ  of  right  in  America. 

§  1 .  Already  several  matters  have  been  stated  in  relation  to 
this  writ  of  right  in  use  in  most,  if  not  in  all  our  States,  in  con- 
nexion with  other  matters ;  as  in  Adams  v.  Frothingham,  Ch. 
68,  a.  4,  s.  5,  and  a.  7,  s.  3,  brought  to  recover  flats  ground, 
and  in  which  the  mite  was  joined.  Ch.  178,  a.  14,  how  for- 
merly confounded  with  ejectment  &c.  in  Massachusetts.  Ch. 
178,  a.  21,  s.  9,  !0,  &c.  where  it  lies,  and  material  points 
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in  it,  issue  on  the  mite  joined,  fee.  in  pleading  title  and  seizin.  Ch.  228. 
Ch.  104,  a.  3,  s.  34,  Green  v.  Liter,  as  to  seizin  in  it  &tc.,    Art.  4. 
and  several  points  in  Ch.  104,  a.  3,  s.  36,  Leonard  r.  Leon-  s^-v-^ 
ard.  Seizin  essential  in  this  writ,  head  Seizin  and  Disseizin. 
Ch.  183,  a.  5,  s.  12,  Tissen  or  Tyssen  v.  Clark,  as  to  a  new 
trial  in  a  writ  of  right.   Declarations  in  writs  of  right,  Amer. 
Preced.  303,  304. 

$  2.  Writ  of  right,  dated  March  1805.  Plea  of  land  wherein  Abraham 
C.  &  al.  demanded  against  P.,  as  the  right  and  inheritance  in  ^  "p^o^,*1, 
fee  simple  of  the  said  C.  &i  al.,  one  undivided  sixth  part  of  a  May  Term, 
certain  tract  of  land  lying  &c.,  containing  thirty-six  square  miles  County 
bouuded  &cc.}  with  the  buildings  thereon  and  appurtenances  to  Maine. ' 
the  same  belonging ;  whereupon  the  demandants  say,  that  Ed-  Coxhuli 

mund  Currier,  late  of  &tc.,  father  of  the  said  (demandants,) 

in  a  lime  of  peace,  within  sixty  years  last  past,  was  seized  of 
the  demanded  premises  in  his  demesne  as  of  fee  and  right* 
taking  the  issues  thereof  to  the  value  of  $50  a  year ;  and 
at  on  said  Edmund  died  so  seized  of  the  demand- 
ed premises,  and  from  him  the  right  of  the  demanded  prem- 
ises descended  to  the  said  Abraham,  eldest  son  of  said 
Edmund,  and  to  said  Isaac,  &c.  (demandants,)  the  children 
and  heirs  of  the  said  Edmund,  to  wit,  (stating  the  proportion 
of  each  pit.)  as  the  children  and  heirs  of  the  said  Edmund 
according  to  law,  and  they  thereupon  became  seized  of  the 
right  in  the  proportions  aforesaid  accordingly,  and  ought  now 
to  be  in  possession  of  the  demanded  premises ;  yet  the  said 
Parsons  hath  within  the  time  aforesaid  entered  into,  and  still 
unjustly  withholds  the  tenements  aforesaid,  with  their  appur- 
tenances, from  the  demandants.  In  this  action  there  was  a 
,  trial  in  the  common  pleas,  and  as  to  a  tract  of  about  one  hun- 
dred and  sixty  acres,  one  about  twenty,  and  one  about  two 
hundred  and  seventy  acres,  each  tract  particularly  bounded 
in  the  pleadings.  Deft,  said  he  was  not  guilty,  and  issue 
joined  ;  and  as  to  the  residue  disclaimed,  and  as  to  this  dis- 
claimer the  demandants  demurred.  Verdict  &ic.  and  Parsons 
appealed.  May  terra  1807,  these  pleas  were  pleaded  in  the 
Supreme  Judicial  Court,  .but  in  this  court  the  demandants 
confessed  the  disclaimer.  C.  J.  Parsons  suggested,  that  the 
plea  of  not  guilty  was  improper  in  a  writ  of  right,  and  bad  on 
special  demurrer  ;  then  the  usual  pleas  in  a  writ  of  right  were 
pleaded  as  to  the  three  tracts  defended,  and  disclaimer  as  to 
the  residue,  as  above.  These  pleas  were  waived  by  consent, 
and  the  plea  of  not  guilty  restored.  After  pleading,  the  writ 
and  declaration  were  found  to  be  defective  and  were  amend- 
ed ;  then  the  tenant  offered  a  plea  of  non-tenure  in  abatement, 
because  he  was  only  tenant  at  will  to  Edward  Lyde  and  wife 
&c.,  and  on  the  ground  the  writ  of  right  must  be  against  the 
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Ch  229.  tenant  of  the  freehold.  Rather  than  meet  this  plea  in  abate* 
Art.  4.    roent  the  demandants  agreed  (May  term  1807,)  to  admit  Ed- 

v^-v*^/  ward  Lyde  and  Elizabeth,  his  wife,  Thomas  Hutchinson, 
Elisha  Hutchinson,  Daniel  Oliver,  B.  S.  Oliver,  and  W.  S. 
Oliver,  also  defts. ;  they  had  the  Sanford  title  under  the  Phil- 
lips' title.  So  the  defts.  by  consent  used  this  title  and  seizin. 
Plea  of  non-tenure,  because  the  deft,  was  but  tenant  at  will 
to  E.  L.  &c.  deemed  good ;  and  3  F.  N.  B.,  must  be  against 
tenant  of  the  freehold  at  least.  May  term  1808,  the  parties 
went  to  trial  on  the  general  issue  of  not  guilty,  by  consent,  on 
a  variety  of  Indian  and  other  deeds,  patents,  wills,  evidence  of 
seizin,  disseizins,  fluctuating  possessions,  &c.  where  Indian 
wars  were  frequent,  beginning  with  an  Indian  deed,  dated  Feb. 
19,  1660.  In  this  case  it  was  ascertained  that  a  will  of  lands 
was  valid  in  Massachusetts  made  June,  13,  1670,  though  attest- 
ed but  by  two  witnesses,  acknowledged  as  a  deed  and  regis- 
tered as  one,  and  not  proved  in  any  probate  court; — was  before 
the  statute  of  frauds.  2  Bl.  Com.  378;  1  Mod.  117  ;  Cro. 
Car.  165,  397;  Cro.  El.  100;  3Com.  D.  359.  Another 
point  was  settled,  that  is,  that  "  livery  in  law  passed  the 
fee  in  land,  without  any  deed,"  in  the  province  of  Maine  till 
1 677.  Co.  L.  48,  &c. :  3.  An  Indian  deed  or  writing  was 
viewed  only  as  a  description  of  the  land  upon  which  the 
grantee  might  enter  and  gain  seizin,  and  not  as  giving  title  to 
the  soil :  4.  A  will  of  lands  made  February  1682,  lying  in 
Maine  was  valid,  though  attested  by  but  two  witnesses,  and 
proved  in  Boston  before  the  governor  and  two  assistants; 
then  the  law  required  but  two  witnesses,  and  any  two  magis- 
trates with  the  county  recorder,  or  clerk,  could  prove  a  will  in 
Massachusetts ;  2  Mass.  Laws,  p.  967  :  5.  A  will  made  in 
Rhode  Island,  including  lands  in  Maine,  February  1701,  and 
proved  in  council  in  Rhode  Island,  and  in  1771  was  recorded 
in  the  probate  office  in  the  county  of  York,  was  not  allowed 
evidence,  though  the  original  was  offered,  because  only  prov- 
ed in  another  colony,  and  because  then  there  was  no  law  for 
recording  such  a  will  in  Massachusetts :  6.  A  survey  actually 
made  in  1720,  of  lands,  including  those  in  dispute  by  a  sur- 
veyor appointed  by  the  grantors  of  the  admitted  defts.  sworn 
to  by  him  in  1722,  and  recorded,  he  also  swearing  he  erected 
tents  on  the  lands  surveyed  and  lodged  therein,  and  cut  and 
marked  trees  in  order  to  acquire  possession  for  his  employers, 
was,  though  objected  to,  admitted  as  evidence;  they  then 
made  claim  to  said  lands  so  surveyed ;  the  surveyor  died 
many  years  before  the  trial :  7.  In  partition  by  court  pro- 
ceedings Governor  Hutchinson,  as  tenant  by  the  curtesy,  Join- 
ed in  the  petition,  A.  D.  1767,  and  also  in  bebalf  oi  the 
children  of  his  late  wife  deceased,  and  with  the  tenant  by  the 
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curtesy  those  in  reversion  were  joined  ;  in  this  partition  Cb.  228. 
assigning  to  the  petitioners  in  severalty  3,650  acres,  all  the  Art.  4. 
proceedings  were  regular  and  produced  at  the  trial,  except  v^v^s 
the  petition  and  notice,  and  these  the  court  presumed  existed 
at  the  time,  considering  the  petition  had  been  made  near 
forty  years  before  the  trial :  8.  Held,  on  the  principles  of 
Cook  v.  Allen,  this  partition  and  assignment  of  lands  to  the 
petitioners  on  notice  publicly  given,  gave  the  right  of  posses- 
sion to  them,  not  to  be  disturbed  but  in  a  writ  of  right  on  the 
mere  right  of  property ;  and  none  but  those  to  whom  said 
3,650  acres  were  so  assigned  could  have  a  right  of  entry  or 
claim  any  seizin ;  the  3,650  included  the  one  hundred  and 
sixty  and  twenty  acres  defended  ;  but  the  question  was  not 
made  if  the  petitioners  had  a  right  of  entry  when  they  peti- 
tioned for  partition  :  9.  Though  this  thus  gave  them  posses- 
sion it  did  not  disable  another  to  enter  who  had  a  right  of 
entry  when  the  partition  was  made  :  10.  In  this  trial  in  sev- 
eral instances,  seizin  and  possession  between  1660  and  1694, 
depended  on  the  ancient  practice  of  livery  of  seizin,  actually 
made  on  the  land  by  turf  and  twig  before  witnesses :  11.  Sev- 
eral of  the  deeds  and  papers  in  this  cause  shew  that  a  consid- 
erable part  of  the  title  the  demandants  claimed  was  not  it* 
them,  but  in  third  persons,  especially  as  to  the  proportion 
they  claimed*  The  most  material  question  in  this  action  was, 
if  the  deft,  should  be  allowed  to  reduce  the  demandant's  pro- 
portions &c.  by  shewing  that  third  persons,  or  strangers  to 
the  action,  had  the  right  of  property  in  whole  or  in  part,  and 
that,  therefore,  the  demandants  had  not ;  and  for  one  reason 
among  others,  many  pieces  of  evidence  were  admitted  in  the 
trial,  tending  to  prove  the  right  of  the  property  demanued  was 
in  such  third  persons,  and  not  in  the  demandants.  The  argu- 
ments were,  that  the  demandants  in  this  writ  of  right  claim 
the  mere  right  of  property  only,  and  admit  the  deft,  has  the 
right  of  possession,  as  well  as  the  actual  possession.  This  gee  post 
right  of  possession  and  actual  possession  make  a  good  title  in 
all  real  actions,  except  in  the  writ  of  right,  which  rests  solely 
on  the  mere  right  of  property.  Hence,  it  is  very  reasonable 
the  tenant  in  defence  of  his  actual  and  rightful  possession  be 
allowed  to  shew  and  more  reasonably  to  argue  on  evidence 
already  in  the  case,  the  demandants  have  not  the  mere  right 
of  property,  but  that  a  third  person  has  it,  or  that  the  demand- 
ant's title  to  it  is  expired.  Hence  the  demandants  must  state 
and  prove  the  right  that  comes  to  them.  So  the  same  is  true 
when  the  demandants  claim  more  than  they  have  a  right  to  ; 
for  as  to  the  surplus  they  have  no  right  at  all.  For  instance, 
A  dies  and  his  lands  descend  equally  to  his  five  sons ;  one 
after  many  years  brings  his  writ  of  right  for  the  whole,  and 


Digitized  by  Google 


700  WRIT  OF  RIGHT  &c.  EXAMINED. 

Ch«  228.  proves  he  is  a  son  of  A,  he  will  recover  the  whole,  and  four 
Art.  4.    fifths  without  any  title  whatever,  and  turn  out  the  tenant  hav- 

V^V^^  ing  actual  and  rightful  possession,  unless  he  be  allowed  to 
prove  A  left  five  sons,  his  heirs  &c.  Nor  is  this  matter  in 
abatement,  for  one  may  sue  alone,  and  declare  for  a  larger 
and  recover  a  small  proportion  ;  and  if  by  any  evidence 
already  in  the  case  the  five  sons  and  heirs  appear,  the  tenant's 
argument  seems  almost  of  course  to  reduce  the  demandant  to 
his  one  fifth. 

Also  urged,  that  there  were  no  authorities  for  the  demand* 
ants1  recovering  the  four  fifths  in  such  case.  Further,  the 
demandants  must  come  prepared  to  shew  they  have  the  mere 
right  of  property  in  the  land  they  demand.  Also,  there  is  a 
material  difference  between  a  writ  of  right  and  a  writ  sur  dis- 
seizin. In  a  writ  of  right  the  demandant  must  not  only  shew 
he  or  his  ancestor  was  seized  in  fee,  but  also  in  right,  having 
with  his  seizin  the  very  right  of  property ;  but  in  an  action 
sur  disseizin  he  need  only  prove  his  seizin.  A  third  principle 
in  a  writ  of  right  is,  (after  stating  and  proving  actual  seizin 
and  in  right,  and  that  the  mere  right  of  property  came  to  the 
demandant,)  that  the  tenant  has  a  better  right  to  bold  than  the 
demandant  has  to  recover.  This  is  the  issue,  and  it  app/ies 
to  each  part  of  the  demanded  premises,  as  well  as  to  the 
whole.  Many  of  the  authorities  quoted  in  this  chapter  to  the 
purpose  of  title  in  a  third  person  were  cited. 
3  Wilson,  §  3.  In  this  case,  Tyssen  v.  Clark,  which  was  a  writ  of 
a* *d  ° H7i  on        se'zm  °f  tne  demandant's  father  within  sixty 

Tyssen  r.  '   years,  the  mise  was  joined ;  the  tenant  opened  and  shewed  that 
Clark.— See   March  28,  1706,  the  demandant's  grandfather  was  seized  in 
«,  >.  8.      fee  an(j  gj^ptgd  t0  one  F|anc|ers  jn  feCj  as  tne  tenant  urged. 

This  fee  in  Flanders,  a  third  person,  was  the  only  material 
point  in  the  action  to  defeat  the  demandant,  and  to  shew  his 
father  was  not  seized  in  fee  and  right  within  sixty  years. 
And  though  the  tenant  was  allowed  to  make  this  point,  he 
shewed  no  privity  or  connexion  between  himself  and  Flanders, 
the  third  person  ;  for  the  tenant  began  his  own  title  with  a 
mortgage  in  fee  in  1736,  to  his  father,  from  Roger  Osba ldes- 
ton,  and  shewed  no  connexion  between  him  and  Flanders  ;  for 
though  his  widow  administered  on  his  estate,  and  made  Os- 
baldeston  her  executor,  yet  this  constituted  no  privity  between 
him  and  Flanders,  in  regard  to  the  inheritance.  The  main 
question  was,  if  the  setting  out  lands  to  Flanders  was  in  fee 
simple,  or  for  forty-one  years.  On  either  side  there  was  only 
presumptive  evidence.  As  the  tenant's  evidence  of  a  fee 
was  only  presumptive,  the  court,  on  argument,  allowed  the 
demandant  to  produce  presumptive  evidence  on  his  side  of  a 
leasehold  for  forty-one  years ;  and  mere  draughts  of  leases 
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from  the  lord  to  Flanders,  were  allowed  to  go  in  evidence  to  Ch.  228. 
the  jury,  written  for  forty-one  years,  but  not  executed  ;  and    Art,  4. 
so  other  evidence,  in  itself  light,  to  enable  the  jury  to  presume  v^v^vJ 
that  Flanders  took  a  fee  simple,  or  that  he  took  a  lease  for 
yeara,  as  the  whole  evidence  might  be.    The  court  said,  the 
cause  was  to  be  decided  on  the  mere  right,  without  regarding 
seizin  ;  and  the  jury  was  left  to  presume  a  grant  in  fee  to  a 
third  person  sixty-six  years  before  the  action,  from  circum- 
stances or  not,  or  a  lease  for  forty-one  years. 

§  4.  There  was  the  like  ground  of  presumption  in  this  case  4  D.  k  e 
of  England  v.  Slade.    "  Jury  mriy  presume  a  surrender  or  ^'(6^'p 
conveyance  in  much  less  than  twenty  years."   See  Doe  v.  siade.— Ron- 
Prosser,  above,  ouster  presumed.   Same  on  twenty-six  years'  ningtoo,  8-w. 
possession.  5  Burr.  2604,  Fairclaim  v.  Shakleton ;  Ch.  92, 
a.  1 ,  s.  6.  Grant  of  a  way  presumed  after  twenty  years'  quiet 
enjoyment.  3  East,  294,  Campbell  t>.  Wilson ;  and  Ch.  79, 
a.  3,  s.  16.    So  a  market  1  Bos.  b  P.  400,  Holcroft  v. 
Heal;  and  Ch.  45,  a.  1,  s.  6,  a.  2,  s.  15.    So  a  deed  pre- 
sumed after  fifty  years,  and  an  ouster  after  forty-two  years. 
New  York  T.  R.  84.  And  see  Presumption,  Ch.  94. 

§  5.  "  If  the  deft,  prove  a  title  out  of  the  lessor,  it  is  suffi-  Bui.  N.  P. 
cient,  though  he  have  no  title  himself."   1  Dallas,  18;  and  s.  110> 
15,  post. 

§6.  So  in  replevin  the  deft,  is  allowed  in  bis  defence  of  6  Mod.  8t. 
his  possession,  to  shew  the  property  is  in  a  third  person,  a  1M> 14s>- 
stranger  to  the  action,  and  not  in  the  pit.  in  bar  of  his  action. 
And  Brown  v.  Turell,  Story's  Pleadings,  380  ;  and  Ch.  82,  a. 
3,  s.  6;  Ch.  171,  a.  11,  s.  1.  There  can  be  no  doubt  but 
that  the  tenant  has  a  right  to  shew  a  title  in  a  third  person 
thus  on  evidence  admitted  in  the  trial,  showing  such  title.  The 
difficulty  is  in  admitting  the  tenant  himself  to  introduce  such 
evidence,  as  will  be  seen  in  other  cases.  Perhaps,  on  the 
whole,  the  following  distinction,  made  by  an  able  judge,  is  the 
true  one.  He  says,  "  as  to  giving  the  title  of  third  persons  in 
evidence  in  writs  of  right,  1  take  the  distinction  to  be  this : 
that  title  in  a  mere  stranger  cannot  be  given  in  evidence  in 
such  an  action,  if  it  may  legally  consist  wiiii  the  seizin  of  the 
demandant.  But  to  disprove  the  seizin  of  the  demandant, 
such  a  title  may  be  given  in  evidence ;  for  whatsoever  shews 
that  he  had  no  seizin  within  sixty  years,  or  the  period  fixed 
by  the  statute  of  limitations,  is  proper  evidence  to  rebut  his 
suit.  If  the  demandant  has  conveyed  more  than  sixty  years 
ago  to  a  stranger,  it  may  conclusively  shew,  that  he  has  not 
within  that  period  had  a  seizin.  So  of  his  ancestor.  But  if 
the  demandant  has  had  a  legal  seizin  within  sixty  years,  a 
mere  dormant  title  in  a  third  person  does  not  destroy  that 
seizin ;  and  that  seizin  entitles  him  to  recover,  unless  the 
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Cu.  228.  tenant  shews  a  better  title.  In  short,  the  trial  in  a  writ  of 
Art.  4.    right  is  not  in  a  comparison  of  titles  at  large  against  all  the 

s^-y^j  world,  but  a  comparison  of  the  title  of  the  demandant  with 
the  title  of  the  tenant."  This  doctrine  is  perfectly  consist- 
ent with  Tyssen  v.  Clark,  3  Wils.  R. ;  and  Green  v.  Liter, 
8  Cranch.  In  Tyssen  v.  Cark,  if  the  grant  in  fee  to  Flan- 
ders had  been  proved,  it  would  have  proved  no  seizin  in  the 
demandant's  ancestor  within  sixty  years. 

See  thew  7.  Other  cases  of  writs  of  right  will  shew  also  we  have 

SSed'in"  but  ,iwIe  reSard  t°  many  of  the  forms  adopted  in  practice  in 
Booth;  also  England,  in  this  highest  species  of  land  actions;  that  we 
— STwiis  4?9  *iave  00  reSara*  to  tne  distinction  there  between  the  writ  of 
mi,  658—  '  r'g'11  patent,  and  writ  of  right  close;  that  we  have  no  special 
2  Bos.  &  p.  jury  of  sixteen,  but  only  a  common  one  to  try  the  right ;  that 
88*°  we  do  often  try  it  on  the  plea  of  not  guilty.    In  fact,  we 

agree  with  the  peculiarities  of  the  English  proceedings  in  a 
writ  of  right,  in  nothing  but,  1.  In  trying  the  mere  right  of 
property  only  :  2.  In  a  liberal  admission  of  evidence  :  per- 
haps, 3.  In  allowing  the  deft,  in  defence  of  his  actual  and 
rightful  possession,  to  defeat  the  demandant,  (when  the  case 
is  so,)  by  shewing  the  mere  right  of  property  is  not  in  him, 
but  in  a  third  person  ;  at  any  rate,  the  seizin  for  the  JegaJ 
time  is  in  him  :  4.  In  making  the  decision  in  this  species  of 
action  final,  as  the  highest  kind  of  real  action.  In  Tyssen  v. 
Clark,  the  deft,  opened  and  closed.  But  in  Adams  r.  Froth- 
ingham,  the  demandant  opened  and  closed.  And  Dowland 
0.  Slade  &  ux.  5  East,  272,  the  court  seemed  to  take  the 
rule  to  be  for  "  the  tenant,  generally  speaking,  to  begin,  and  to 
2Saund.45e.  shew  that  he  has  more  mere  right  than  the  demandant."  And 
Sergeant  Williams  says,  "  the  tenant  first  begins  his  case, 
because  the  mite  is  first  prayed  for,  and  joined  by  him."  2 
Saund.  45  f.  We  hove  no  tender  of  a  demy-mark  in  form 
or  substance.  *'  In  English  practice  only  a  collateral  point  is 
tried  by  a  common  jury." 
2  Wheat  R.  §  8«  The  demandant  may  recover  against  several  defts. 
306, 316,  holding  in  severalty,  if  they  do  not  plead  in  abatement  in  a 
L.ier  wrjt  Qf  ^s  }{■  tjje  demandant  bring  his  writ  of  right  to 


Green V  Li-  recover  a  tract  of  land  by  metes  and  bounds,  and  declares 
ter,  Ch.  104,  against  the  tenants  jointly,  where,  in  fact,  each  holds  his  part 
nnd'thif4'     m  severalty,  they  may  plead  this  matter  in  abatement ;  but  if 
chapter,  a  3,  they  do  not  so  plead,  but  plead  in  bar,  they  admit  their  joint 
%.  3,  a. a.  s.  8.  sejz;nt  and  omit  their  opportunity  to  plead  several  tenancy  : 
2.  The  wise  joined  is  the  proper  issue  in  a  writ  of  right  and 
in  bar  ;  and  the  tenants  can  plead  no  other  plea  in  bar,  for 
upon  the  mite  joined  every  matter  relating  to  the  mere  right  of 
property  is  in  evidence  ;  and  to  deny  the  actual  seizin  or 
possession  of  the  demandant,  or  of  his  ancestor,  or  of  any  one 
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under  whom  the  demandant  claims  the  demanded  premises,  Ch.  228. 
or  any  part  thereof,  in  a  plea,  is  pleading  a  plea  which  amounts  Art.  4. 
to  the  general  issue  :  and  3.  To  allow  such  a  plea,  or  not,  is  ^>tkJ 
matter  in  the  discretion  of  the  court  in  which  pleaded,  and  is 
not  therefore  a  subject  of  error :  4.  If  to  such  a  count  the 
tenants  demur,  their  demurrer  must  be  overruled,  as  their 
several  tenancy  is  but  in  abatement :  5.  On  the  same  prin- 
ciple the  court  will  not  compel  the  ph.  to  count  against  them 
severally,  as  to  their  separate  and  distinct  tenements :  6.  The 
court  below  allowed  the  tenants  to  sever  in  pleading,  and  to 
plead  the  mist  severally,  as  to  several  tenements  held  by  them, 
parts  of  the  demanded  premises,  not  pleading  any  matter  as 
to  the  residue.  (Not  assigned  for  error  by  the  demandant, 
41  and  the  error,  if  any,  is  in  favour  of  the  tenants.*1)  The 
demandant  replied  to  the  several  pleas,  and  the  cause  was 
tried  on  the  mise  joined  on  each  plea  &c.  Jury  was  discharged. 
At  a  subsequent  term  the  court  below  refused  to  permit  the 
tenants  to  withdraw  the  mue  thus  joined  severally,  and  to 
plead  non-tenure  as  to  some,  and  several  tenancy  as  to  others, 
in  abatement.  This  refusal  held  to  be  correct,  for  they  had 
passed  their  time  to  plead  in  abatement.  Verdict,  "  the  jury 
find  that  the  demandant  hath  more  mere  right  to  hold  the 
tenement  as  he  hath  demanded  than  the  tenants,  or  either  of 
them  have  to  hold  the  respective  tenements  set  forth  in  their 
respective  pleas,  they  being  parcels  of  the  tenements  in  the 
count  mentioned."  Verdict  is  good,  being  certain  to  a  com- 
mon intent :  7.  Joint  judgments  against  the  defts.  for  costs, 
as  well  as  land,  correct :  but,  8.  They  were  not  allowed  to 
prove  title  in  third  persons  to  2000  acres,  parcel  of  the  land 
demanded,  they  having  no  privity  with  the  tenants.  One 
reason,  the  2000  acres,  or  any  part  thereof,  did  not  appear  to 
be  within  the  boundaries  of  the  land  claimed  by  any  of  the 
tenants,  or  put  in  issue.  So  this  last  point,  on  the  whole,  is 
not  against  the  principle  above  stated.  But  in  Green  v.  Set  f  6  th;. 
Liter  &  al.,  Ch.  104,  a.  3.  s.  34,  it  is  said,  a  pit.  can  no  art. 
more  support  an  action  against  several  defts.,  having  distinct 
seizins  and  titles,  than  he  can  against  several  defts.  on  sev- 
eral distict  contracts.  This  may  be  generally  true  ;  there 
is,  however,  a  difference.  In  Liter  v.  Green,  above,  it  is 
admitted,  that  if  the  plea  in  abatement  of  several  tenancy  be 
not  seasonably  pleaded,  the  cause  may  proceed  ;  and  there 
may  be  a  regular  verdict,  and  judgment  against  several  ten- 
ants, in  fact,  having  distinct  seizins  and  titles ;  and  so  have 
been  many  verdicts  and  judgments  in  Maine ; — and  one  bill 
of  costs  against  all  the  tenants  jointly.  And  the  reason  is, 
these  several  distinct  seizins  and  titles  to  several  parcels  of 
land  held  by  the  tenants  in  severalty,  even  by  the  most  visible 
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Ch.  228.  metes  and  bounds,  can  never  appear  on  the  record,  unless 
Art,  4.    timely  pleaded  in  abatement,  though  tbey  will  appear  in  the 

^v*w  trial  and  evidence.  But  if  the  pit.  sue  several  distinct  con- 
tracts, against  several  defts.,  as  the  distinct  contracts  of  each 
in  one  action,  clearly  he  never  can  have  such  a  regular  verdict 
and  judgment  against  them,  as  the  verdict  must  find,  and  the 
judgment  must  be  on  each  contract ;  no  joint  plea  could  aid 
in  such  a  case.  Indeed,  on  the  several  distinct  contracts  of 
several  persons,  as  the  four  separate  notes  of  A,  B,  C,  and  D, 
one  joint  action,  verdict,  or  judgment  is  impossible,  upon  any 
form  of  pleading  whatever.  In  fact,  the  distinction  is  ma- 
terial. 

§  9.  But  the  material  inquiry  in  our  practice  is,  bow  far 
.  intruders  on  the  demandant's  new  lands  can  oblige  him  to  sue 
them  severally,  in  as  many  actions  as  there  are  trespassers  on 
his  one  entire  tract  of  land,  by  any  manner  of  pleading  what- 
ever, in  any  form  of  action  to  recover  his  land.  On  a  general 
principle  there  seems  to  be  no  doubt,  (as  Ch.  176,  a.  12,) 
but  that  the  non-tenure,  joint  tenancy,  sole  tenancy,  and  sev- 
eral tenancy,  may  be  pleaded  in  any  land  actions,  which  lie 
only  against  the  tenant  of  the  freehold,  and  generally  in  abate- 
ment ;  though  not  always  considered  in  abatement.  So  where 
several  intruders  hold  the  demandant's  land  in  severalty,  and 
their  several  possessions  are  well  distinguished  by  fences  and 
other  visible  boundaries,  and  their  several  titles  by  deeds  re- 
corded, as  usual  in  old  settled  countries,  it  may  not  be  so 
extremely  unreasonable  to  oblige  the  owner  to  be  at  the  trou- 
ble and  expenses  of  fifty  several  actions  against  fifty  several 
intruders,  trespassers,  or  disseizors,  on  his  land,  where  their 
several  metes  and  bounds  can  be  by  him  conveniently  known; 
and  their  respective  possessions  conveniently  described  by 
him  in  his  various  declarations  and  actions.  Even  in  this 
case  these  intruders  illegally  disseize  the  owner  of  his  land, 
and  against  his  will,  and  therefore  are  entitled  to  no  favours 
in  their  pleadings.  But  if  a  pit.  take  several  distinct  contract 
from  several  persons,  the  act  is  his  own,  and  be  has  not  a 
word  to  say  if  he  must  sue  as  many  actions  as  he  has  seen  fit 
to  take  contracts  of  disconnected  persons. 

§  10.  With  regard  to  intruders  on  new  or  wild  lands  of 
another,  the  pleas  of  several  tenancy  made  in  abatement  by 
them,  have  ever  been  discountenanced,  and  rarely,  if  ever, 
suffered  in  our  practice,  for  reasons  stated  Ch.  112,  a.  5,  s. 
2,  6,  &c.  Varnum  v.  Fox  ;  and  Ch.  134,  a.  3,  s.  31  ;  and 
especially  when  the  demandant  does  not  ground  his  action  on 
their  disseizins,  but  on  his  own  title.  In  the  note  on  Varnum 
tA,  Fox,  a  just  distinction  was  made  between  the  demandant's 
action  grounded  on  his  own  title,  and  his  action  grounded  on 
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the  tenants'  disseizins.    Now  in  a  writ  of  right  the  demandant  Ch.  228. 

grounds  his  action  entirely  on  his  own  right,  and  he  does  not    Art,  4. 

even  allege  disseizins  made  by  the  tenants  ;  he  merely  states  v^*v^sJ 

his  own  right  and  title,  and  alleges  they  deforce  him,  that  is, 

exclude  him  (rom  his  land  ;  and  he  does  not  even  bring  into 

view  their  several  disseizins ;  and  what  distinct  titles  have 

mere  intruders,  or  disseizors,  claiming  adversely  to  the  true 

owner  ?  The  several  tenancies  and  tenants  sued  in  one  writ, 

being  pleadable  only  in  abatement,  as  is  well  settled,  shews 

that  joining  them  so,  is  but  a  mere  defect  in  form  ; — and  it 

may  be  added,  that  in  our  suits  in  which  such  tenancies  and 

tenants  have  been  joined  in  one  action,  the  plea  in  abatement 

has  not  been  pleaded.    Hence  the  proceedings  have  been 

regular  even  on  the  principles  of  Liter  h  al.  v.  Green. 

§  II.  The  manner  of  suing  many  defts,  in  one  action, — Coffin  bat. 

practised  in  Massachusetts  till  1804.    As  where  Coffin  U  al.  J  "j^*0  k 

sued  Hodge,  Prince,  Cheney,  A.  Andrews,  and  S.  Andrews,  gamc  as  Li- 

in  a  plea  of  land,  and  demanded  2000  acres  bounded  &C. ;  ter  &  al.  v. 

and  alleged  that  one  Charles  Coffin  in  1743,  was  seized  in  £^,e"  Lb£ 

his  demesne  as  of  fee  Sic. ;  and  October  30,  1748,  died  seized  seems  the 

of  the  right,  leaving  the  demandants,  his  children  and  heirs,  JJ™lic?  in. 

stating  the  share  and  proportion  of  each  ;  that  on  ,  l0eSj?i5^ 7h? 

the  defts.  illegally  entered  &c.,  aud  disseized  the  said  Charles ;  action,  as 

that  the  right  descended  to  the  demandants ; — so  in  common  *h,J,od  ^offin 

fbrm.    In  1759,  these  2000  acres,  with  a  large  tract  of  land,  wa9  brought 

were  surveyed,  and  generally  divided  into  100  acre  lots,  each  for  several 

a  several  and  distinct  lot,  the  defts.  severally  became  pos-  heldTn  sev- 

sesscd  of  their  several  separate  lots,  each  holding  and  claim-  eraity. — 

ing  his  lot  as  his  own  in  fee  and  severalty.    In  the  lower  J7g°  j™"^ 

court  the  defts.  pleaded  severally  not  guilty,  with  reservations.  v  woods. 

In  1794,  the  pits,  carried  the  cause  to  the  Supreme  Judicial  in  New  York 

Court,  in  which  each  deft,  described  in  his  plea,  his  several  A™1*"8""1 

were  sued 

lot  he  claimed  aud  defended,  and  as  to  that  said  he  was  not  jointly  in 
guilty,  (and  issue,)  and  he  disclaimed  all  the  residue  of  the  ejectment, 
demanded  premises.   (Disclaimer  answered,  pro  forma.)    In  e^ereTh'to 
this  way  five  issues  were  formed  on  five  several  picas  of  not  the  consent 
guilty,  severally  pleaded  by  the  five  defts.  as  to  their  five  "jjjjjj* 
several  distinct  lots  they  held  and  claimed.    These  were  all  jointly;  they 
submitted  to  the  jury  together,  and  in  the  trial  the  demandants  severally 
proved  their  title  to  the  2000  acres  and  each  deft,  adduced  P«8»^>« 

{".       .  .  .  .    .  ,        .  .    ,  ,.  ,  .  premises  in 

nis  evidence  to  prove  nis  title  to  Ins  lot.  Verdict  on  each  issue,  separate 

and  judgment  accordingly.    Most  of  the  evidence  that  applied  parts,  and 
to  one  lot,  applied  to  each  other.    The  pit's,  evidence,  which  foundTach 

extended  above  a  century  and  a  half,  and  was  voluminous,  deft  sepa- 
rately guilfy 

as  to  the  pari  he  possessed,  and  not  guilty  as  to  the  other  parts  possessed  by  the  other  defts. 
Judgment  for  the  ph.  »*:iitisl  all  the  d«  ft>  severally,  according  to  the  verdict,  and  the  jury 
also  a«3es«ed  damages,  six  cents,  against  each  deft.— Many  cases  cited,  see  Ch.  178,  a.  14, 
a.  13. 

VOL.  Til.  89 
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Ch.  228.  applied  at  once  to  all  the  five  lots  and  issues.  So  the  surveys, 
Art.  .4  plans,  &c.  on  the  the  defts'.  part,  applied  at  once  to  all,  and 
^^*v~^s  the  trial  of  the  five  issues  required  but  little  more  time  than 
the  trial  of  one  would  have  done.  Thus  the  right  and  title  to 
five  several  and  distinct  lots  were  settled  with  but  little  more 
trouble  and  expense  than  the  right  and  title  to  one  lot  alone 
would  have  been,  had  the  manner  of  pleading,  lately  advo- 
cated, been  adopted,  and  the  defts.  had  pleaded  in  abatement 
their  several  tenancies,  that  had  existed  forty  or  fifty  years, 
and  driven  the  pits,  to  their  five  several  actions ;  or  had 
so  many  actions  been  brought  in  the  first  instance.  These 
five  lots  the  pits,  recovered  by  judgment,  and  the  residue  of 
the  2000  acres  they  came  into  possession  of  as  a  matter  of 
course,  being  fully  disclaimed  by  the  defts.  These  pleadings 
brought  every  matter  in  dispute  between  the  parties,  fairly 
before  the  court  and  jur}'.  For  a  long  period  of  time  before 
1804,  hundreds  of  actions  were  brought  and  conducted  in 
this  manner,  and  not  a  plea  in  abatement  ever  mentioned.  Ia 
another  action  of  this  kind  there  were  nine  defts.  pleading  in 
this  manner  as  to  their  nine  several  distinct  lots.  In  another 
action  twelve  such  defts.  &tc.  &c.  In  some  of  these  actions 
some  of  the  defts.  prayed  in  aid,  and  some  vouched  to  war- 
ranty, each  conducted  with  simplicity,  and  according  to  the 
nature  of  the  case.  In  many  of  these  cases  in  fact,  writs  of 
right  were  brought,  declaring  on  the  seizin  of  some  ancestor, 
in  his  demesne  as  of  fee  and  right,  taking  the  esplees  fee. 
within  sixty  years  fee.  his  dying  seized  of  the  right ;  that  the 
right  descended  to  his  heirs,  stating  how  heirs  Sic.,  and  the 
deforcing  of  the  tenants ;  but  the  mist  was  not  joined  ;  but 
not  guilty  was  pleaded  generally, — sometimes  nul  disseizin, 
and  the  demandant  opened  and  closed. 
Cook  It  nx.  $12.  This  was  a  writ  of  right  sued  out  1801,  in  which 
9.  Griffin,  Cook  and  his  wife,  in  her  right,  demanded  against  the  deft. 
uSoa  Term'  one  undivided  sixth  part  of  about  fourteen  acres  of  land  in 
Gloucester,  and  of  the  buildings  thereon,  and  declared  in  the 
usual  manner,  and  accurately  traced  the  right  to  said  sixth 
part  to  her. 

The  defts.  disclaimed  as  to  about  five  acres  by  metes  and 
bounds,  and  vouched  in  Samuel  Whittemore,  Esq.  a  remote 
warrantor,  to  defend  the  residue.  He  being  summoned  in 
common  form,  appeared,  and  pleaded  that  Griffin  was  not  guil- 
ty, and  issue  joined.  A  mise  joined  was  not  then  thought  of. 
The  demandants  opened  and  closed.  The  evidence  in  this 
case,  as  in  Tyssen  v.  Clark,  was  liberally  admitted,  and  the 
jury  left  to  presume  many  matters,  as  1.  That  probate  com- 
missioners, who  made  partition  in  1732,  were  sworn,  though 
it  did  not  appear  they  were  in  the  proceedings ;  for  the  court 
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said,  as  these  were  in  a  regular  court,  the  presumption  is,  it  Ch.  228. 
it  proceeded  regularly,  especially  after  so  long  a  time  ;  and  Art.  4. 
the  jury  may  now  presume  the  certificate  of  the  oaths  is  vyw 
lost :  2.  The  demandants,  proving  their  ancestor  lived  on  the 
land  till  he  died  in  1743,  (fifty-eight  years  next  before  the 
date  of  their  writ,)  his  title,  in  fee,  then  must  be  intended : 
3.  It  appeared  by  their  evidence,  he  was  tenant  by  the 
curtesy,  and  survived  his  wife  near  forty  years ;  their  de- 
claration was  formed  on  the  ground  this  curtesy  never  existed  ; 
held  well,  on  objection  made,  and  the  court  said  the  demand- 
ants need  not  state  all  the  particulars  of  their  title  :  4.  The 
demandants  claiming  under  Sarah  Young,  and  it  being  sug- 
gested by  the  deft,  that  she,  by  some  deed  lost,  conveyed  her 
estate  to  her  husband,  under  whom  the  deft,  and  Whittemore 
claimed,  the  court  allowed  both  parties  to  read  to  the  jury 
deeds  made  in  1740  and  1743,  under  which  neither  claimed  ; 
that  from  facts  expressed  in  them,  the  jury  might  presume 
she  did  or  did  not  so  convey  :  5.  Said  husband,  and  after- 
wards tenant  by  the  curtesy,  while  such,  by  raortgr  ge  in  fee 
to  James  Pitts,  and  then  by  a  release  of  his  equity  of  re- 
demption, in  fact,  conveyed  his  wife's  estate  in  fee  ;  this  was 
urged  by  Parsons  as  a  forfeiture  of  his  life  estate,  and  said  it 
had  been  so  adjudged  in  Middlesex,  so  her  heirs  had  a  right 
of  entry  at  the  time  of  the  release  ;  but  of  such  forfeiture  the 
court  took  no  notice  :  6.  Pius  conveyed  to  said  Whittemore, 
but  without  warranty ;  he  to  Goss  with  warranty,  whereon 
Griffin  vouched  Whittemore  ;  Goss  died  about  1764,  and 
left  a  widow  and  son;  before  1770  he  died,  leaving  ner  his 
heir ;  in  1770,  she  by  deed  conveyed  to  the  deft.,  and  in  it 
stated  she  did  it  as  executrix  to  her  said  son  ;  and  by  license 
of  court  to  sell ;  and  added  the  usual  covenants  of  seizin, 
warranty,  &tc.  in  her  own  right ;  the  court  licensed  her,  as 
administratrix,  to  sell.  No  evidence,  except  this  order  of 
court ; — no  evidence  of  any  advertisements,  nor  of  a  vendue ; 
held,  she  did  not  make  this  deed  in  her  own  right  as  to  the 
conveying  part,  nor  as  executrix,  but  as  administratrix,  under 
the  order  of  court ; — and  this,  from  all  the  facts,  might  bo 
presumed  to  be  the  intention  :  7.  So  after  a  lapse  of  thirty 
years,  the  vendue,  advertisements,  &c.  might  be  presumed, 
where  possession  had  gone  quietly  with  the  deed. 

§13.  These  few  cases  are  sufficient  to  show  that  our  pro-* 
ceedings  on  writs  of  right,  in  Massachusetts  and  Maine,  are 
very  plain  ;  and  attended  with  scarcely  any  of  those  numerous 
and  useless  formalities  adopted  in  English  practice.  Our 
writ  of  right  is  in  common  form,  prescribed  by  statute  our 
declaration  is  wholly  peculiar,  but  in  stating  the  right,  and  in 
not  alleging  any  disseizins     our  writ  of  right  is  served,  the 
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Ch.  228.  appearances,  nonsuits,  defaults,  discontinuances,  vouchers, 
Art.  4.    aid-prayers,  are  as  in  other  real  actions  generally,  and  so  are 

V^V^^  the  pleas  commonly,  except  of  late  years  we  sometimes  join 
the  mise,  but  when  we  do,  this  is  always  tried  by  a  common 
jury ;  the  verdict  conforms  to  the  issue,  and  so  does  the  judg- 
ment ;  costs  and  execution  as  in  common  cases. 

$14.  As  to  judicial  proceedings  against  many  men,  sepa- 
rately intruding  upon,  and  separately  possessing  themselves  of 
lots  of  the  land  of  the  same  man,  or  of  the  same  heirs,  or  of 
the  same  company  or  corporation,  creating  as  many  actions 
as  there  are  distinct  lots  or  possessions,  on  the  principles  of 
English  pleadings,  especially  admitting  the  pleas  of  several 
tenancies,  nothing  can  be  more  simple  and  plain,  more  ex- 
peditious and  less  expensive,  than  our  manner  of  proceeding, 
stated  above,  in  Coffin  v.  Hodge  &  al.,  and  in  other  like  cases. 
Though  I  have  in  this  work  paid  much  attention  to  ancient 
English  pleading  in  real  or  land  actions,  out  of  respect  to  the 
opinions  of  many  eminent  lawyers  and  judges  in  our  country, 
I  am  by  no  means  satisfied  we  are  gaining  any  benefits,  by 
our  going  back,  of  late  years,  to  those  pleadings.    The  very 
system  they  were  fitted  to,  has  long  since  passed  away,  and 
we  now  discern  it,  and  can  discern  it,  but  in  a  very  imperfect 
manner.  We  may  say  of  many  parts  of  it,  as  Lord  Mansfield 
said  of  feudal  seizin  and  disseizin, — we  use  the  words,  butVittle 
know  what  their  feudal  and  ancieut  meaning  was.   There  is  a 
further  consideration ;  the  ancient  Euglish  forms  and  pleadings 
in  real  actions,  gradually  came  into  existence,  when  rights  and 
titles  to  lands  depended  almost  entirely  on  visible  and  actual 
possession,  attested  and  proved  by  the  mere  eye-sight  of  the 
vicinity.    People  in  general  were  ignorant  and  illiterate  as  to 
titles  to  lands  proved  by  writings.    The  grades  of  real  actions 
grew  out  of  the  grades  of  actual  and  visible  possession,  as 
being  for  a  longer  or  shorter  time.    The  very  reverse  of  this 
is  now  the  case  in  the  United  States.    Our  titles  to  lands  are 
almost  invariably  proved  by  writings,  as  deeds,  wills,  decrees, 
and  judgments,  regularly  recorded,  and  open  to  the  inspection 
of  all.    Our  statutes,  for  near  two  centuries,  have  been  inva- 
riably framed  with  a  view  to  make  our  pleadings  and  pro- 
ceedings in  land  actions  conform  to  this  modern  evidence  of 
land  titles. 

Mass  Act  ^  statute  is  the  foundation,  on  which  a  tenant  defends  a 
Feb.  J 7,  '  part  of  the  land  he  is  sued  for,  and  disclaims  the  residue  :  as 
l ,.«>.  cited  j,e  is  advised  he  has  title  or  not.  Before  such  a  statute  ex- 
12.  s  7.1-  isted,  the  deft.,  sued  for  more  land  than  he  possessed  and 
Ch.  176,  •.  claimed,  was  obliged  to  plead  non-tenure  as  to  the  part  he 
l-i,  B.  44.  did  not  claim  ;  and  this  his  plea,  being  good  as  to  this  part, 
totally  defeated  the  pit's,  action  at  common  law.    The  effect 
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was  obvious,  the  pit.  was  obliged  to  sue  the  deft,  for  just  the  Ch.  228. 
same  land  he  held  and  claimed,  or  be  defeated  by  this  plea.    Art.  4. 
When  it  is  considered  how  impracticable  it  often  was  for  a  s^v^ 
ph.  to  ascertain  exactly  how  much,  and  what  land  the  deft, 
held  and  claimed,  it  is  clear  he  often  sued  at  bis  peril,  and 
often  met  this  plea  of  non-tenure  ;  hence  it  was  a  plea  of  the 
first  impression.    But  now,  by  reason  of  several  statutes  and 
change  of  system,  this  plea  of  non-tenure  is  scarcely  ever 
pleaded,  nor  can  it  be  now  but  to  the  whole  the  deft,  is  sued 
for,  or  in  a  special  case  that  rarely  happens ;  that  is,  when 
the  deft,  defends  a  part  of  what  he  is  sued  for,  and  denies 
be  has  the  mere  freehold  estate  in  the  rest,  but  yet  has  some 
other  interest  in  it,  so  that  he  cannot  disclaim  all  right  and 
interest  in  such  residue ;  for  as  far  as  he  has  no  interest  at 
all,  he  must  disclaim,  on  a  fair  construction  of  the  statute.  If 
time  would  allow  it,  it  might  be  shewn  that  modern  statutes, 
change  in  practice,  and  the  above  radical  change  in  the  found- 
ation of  titles  to  lands,  have  nearly  put  at  rest,  in  like  manner, 
a  vast  proportion  of  ancient  English  pleas  in  real  actions, 
found  in  the  old  English  books  of  pleadings. 

Still  I  hold  these  ancient  English  pleadings  are  highly 
valuable,  but  not  as  a  whole.  The  old  feudal  building,  of 
which  they  were  a  part,  has  been,  piece  by  piece,  taken 
down,  or  at  any  rate  so  changed,  that  this  ancient  structure  is 
do  longer  to  be  seen  in  practice  ;  but  in  ages  there  were  work- 
ed into  this  old  system,  maxims  of  law  and  first  principles,  of 
immense  value,  and  ever  will  be  so.  It  is  these  we  can  se- 
lect and  use  to  vast  advantage.  Of  this  kind  are  the  material 
points  and  techical  expressions  of  writs  of  right,  of  entries,  of 
formedon,  of  dower,  of  ejectments,  he. ;  and  in  formed  plead- 
ings to  the  merits  above  selected.  And  it  may  be  added,  that 
these  pleadings  in  land  actions,  grew  up  in  England  in  con- 
nexion with  a  mode  of  conveying  lands,  the  very  essence  of 
which  was  livery  of  seizin ;  in  the  place  of  which  there  ever 
has  been  adopted  in  Federal  America,  a  regular  deed  of 
conveyance,  duly  acknowledged  aod  recorded.  And  further, 
these  English  pleadings  also  came  into  existence  in  England 
in  connexion  with  many  kinds  of  feudal  and  other  tenures, 
not  one  of  which  ever  existed  in  our  country,  if  we  except 
socage  tenure,  and  even  that  never  existed  here  in  the  English 
form  and  manner, — as  here,  in  America,  it  never  has  been 
attended  with  the  service  of  the  plough  or  other  service.  We 
may  further  add,  that  when  these  pleadings  were  most  ex- 
tended, and  most  in  use  in  England,  devises  of  lands  and  real 
estates  were  scarcely  known  there  ;  and  the  laws  of  descent 
there,  never  have  been  adopted  here,  but  in  a  moderate  de- 
gree.   These  and  other  radical  differences  between  the  two 
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Ch.  228.  countries,  in  regard  to  titles  to  lands,  tenures,  and  the  modes 
Art,  4.    of  conveying  them,  have,  in  the  nature  of  things,  produced  a 

V^^y^^  material  difference  in  pleadings  in  land  cases.  Also  local  cir- 
cumstances in  Federal  America  have  increased  the  difference. 
The  highest  court  of  law  in  the  United  States  have  said,  and 
truly,  that  a  statute  of  Virginia,  called  the  Virginia  land  law,  un- 
der which  Kentucky  was  settled,  has  produced,  in  that  Stale,  a 
system  of  land  titles  and  proceedings,  sui  generis,  quite  pecu- 
liar to  Kentucky.  So  in  our  District,  now  State,  of  Maine, 
Indian  wars,  for  near  a  century,  and  a  numerous  class  of  men, 
called  squatters,  long  ago  produced  a  course  of  proceedings,, 
in  land  cases,  quite  peculiar  to  that  part  of  the  Union.  Also 
these  squatters,  in  numerous  cases,  made  such  pleadings  as 
are  stated  above,  in  Coffin  r.  Hodge,  absolutely  necessary. 
For  instance,  an  individual,  or  corporation,  owned  a  tract  of 
new  land,  and  a  considerable  number  of  them  intruded  upon 
it,  one  erected  his  hut  in  this  spot,  another  in  that,  a  third  in 
a  third  spot,  a  fourth  in  a  fourth,  and  so  on,  each  possessing 
and  claiming  some  land  in  severalty  ;  but  often  without  any 
definite  extent  or  bounds  ; — each  holding  his  improved  land 
in  severalty,  but  pastured  in  the  woods  and  mowed  spots  of 
meadow  ground,  often  in  common.  In  this  state  of  things  it 
was  utterly  impracticable  for  the  owner  to  ascertain  the  squat- 
ter's bounds,  or  the  extent  or  dimensions  of  his  possession, 
or  claim.  This  was  usually  the  case  where  the  owner  bad 
not  previously  divided  his  land  into  small  lots,  bounded  by 
marked  trees,  or  natural  monuments  ;  and  often,  when  he  had, 
his  divisions  were  totally  disregarded  by  these  intruders.  No 
way  was  left  to  proceed  in  an  action  by  the  owner,  to  recover 
his  land,  but  to  allow  bitn  to  include  in  his  action,  his  tract  of 
land,  or  some  portion  of  it,  the  bounds  of  which  he  knew, 
and  could  safely,  by  a  plan,  point  out  to  the  court  and  jury. 
In  fact,  very  properly  to  allow  him  to  ground  his  action  on 
his  own  evidence  and  title,  and  not  to  drive  him  to  pursue,  in 
scores  of  actions,  the  loose  secret  boundaries,  or  no  bounda- 
ries of  these  trespassers.  In  such  a  state  of  things,  the  princi- 
ples of  suing  and  pleading  in  Coffin  v.  Hodge,  were  the  only 
true  principles  founded  in  the  good  sense  of  the  case.  They 
placed  the  demandant  on  the  true  ground,  his  own  title,  and 
drove  each  tenant  to  state  in  his  plea  in  bar,  exactly  the  piece 
of  land  he  claimed  and  defended,  and  to  disclaim,  on  record, 
all  the  residue  demanded.  This  was  perfectly  reasonable,  as 
each  tenant  did  know,  or  was  bound  to  know,  the  exact  ex- 
tent and  limits  of  the  tract  he  meant  to  defend.  To  have 
supported,  in  such  cases,  the  pleas  of  several  tenancies  or 
possessions,  in  abatement,  had  been  a  serious  evil ;  and  thus 
to  frame  actions  and  pleadings  to  the  facts  aod  law  of  new 
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and. important  cases,  is,  and  ever  has  been,  according  to  the  Ch.228. 
first  principles  in  all  good  pleadings.  As  to  the  pit's,  suing  in  Art.  4. 
one  action  two  distinct  bonds,  made  by  two  distinct  and  sepa-  s-^v-^ 
rate  debtors,  and  getting  judgment  &c.  tbis  would  be  directly 
inconsistent  with  the  obligee's  own  title,  made  two,  and  dis- 
tinct, by  his  own  act.  He  must  declare  on  his  two  bonds, 
made  by  two  disconnected  debtors,  then  by  no  possibility  can 
he  have  one  judgment  only.  One  judgment  would  be  re- 
pugnant to  bis  own  rigbts  of  bis  own  ghewing ;  but  not  so 
when  a  pit.  has  one  entire  title,  founded  on  a  single  deed  of 
lands,  and  he  includes  in  one  suit  all  of  tbero,  and  several 
tenants  holding  each  a  distinct  parcel.  This  one  suit  is  ex- 
actly in  conformity  to  the  pit's,  one  entire  title ;  the  govern- 
ing principle  on  which  he  ought  to  have  one  judgment  and 
record  of  his  title,  and  not  split  into  fractions  by  wrong- 
doers. 

$  15.  Writ  of  right, — in  which  the  demandants  counted  u  Mass.  R. 
on  the  seizin  of  Francis  Waldo  within  sixty  years,  and  a  gjjj^f^  „ 
descent  from  him  to  them.»They  traced  their  title  down.  Two  KeUock.a 
important  principles  appear  in  this  cause  :  1.  The  tenant  was 
allowed  to  prove  said  Waldo  had  parted  with  his  title  in  his 
life-time,  to  one  Wedderburn  and  others,  third  persons, 
strangers  to  this  action,  and  under  whom  the  tenant  did  not 
hold  or  claim  :  2.  The  demandants  were  allowed  to  prove 
that  said  Waldo  was  disseized  when  he  made  his  deeds,  (July 
1,  1771,)  to  Wedderburn  and  others,  and  so  to  shew  that 
nothing  passed  by  those  deeds  of  Waldo.  The  tenant's  father 
disseized  Waldo  in  1764,  and  he  and  bis  son,  the  tenant,  had 
continued  their  seizin  till  ejected  in  tbis  suit.  The  court  also 
allowed  the  demandants  to  suggest  that  they  sued  for  the 
benefit  of  said  Wedderburn  and  others,  and  to  recover  to 
their  use.  No  hint  they  purchased  of  Waldo  a  law  suit.  Pro- 
bably it  was  understood  that  when  they  took  their  said  deeds 
from  him,  they  did  not  know  of  Kellock's  disseizin.  As  to 
the  first  and  second  points,  see  Wolcot  v.  Knight,  Ch.  178,  a. 
17,  s.  6.  As  to  the  first  point,  see  Tyssen  v.  Clark,  and 
sundry  cases  above.  If  the  court  had  excluded  Waldo's  deed 
to  Wedderburn  and  others,  (as  has  been  sometimes  done,)  the 
judgment  would  have  been  the  same. 

§  16.  The  writ  of  right  is  not  favoured  in  England,  because 
its  tendency  is  to  disturb  long  possessions,  which  the  courts  are 
anxious  to  protect.  See  Maidment  v.  Jukes  &  al.,  5  Bos.  & 
P.  429  ;  Charlwood.  v.  Morgan,  4  Bos.  &t  P.  64  ;  and  Baylis 
v.  Manning,  Id.  233.  In  all  these  cases  the  court  was  ex- 
tremely strict  in  refusing  leave  to  the  demandant  to  discon- 
tinue and  to  amend.  Green  v.  Watkins.  Pit.  in  a  writ  of  right 
dies,  the  effect,  see  Cb.  137,  a.  10,  s.  4. 
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Ch.  228.  §17.  This  was  a  writ  of  right  brought  in  the  county  court 
Art,  4  of  R.,  and  the  demandants  filed  their  count  in  the  form 
s^^v-v^  prescribed  by  law ;  after  a  rule  to  plead  continued  &c.,  entry 
Tayiort&ai.  waSj  Mav  term,  1796,  "  usual  plea,  and  time  to  reply  ;  July, 
a  Hen!  M.  j°inde«'«"  The  parties  went  to  trial  without  further  pleadings. 
161.  Verdict  and  judgment  for  the  deft.  The  pits,  obtained  a  writ 

describes*  °^  *v/>cr5*<'c'w  ^rom  lne  judge  of  the  General  Court,  by  which 
fhe'formof   the  record  was  carried  to  the  District  Court  of  Staunton, 
the  plea  and  where  the  judgment  #f  the  County  Court  was  affirmed.  The 
wStiof right"  P,ts-  aPPealed  t°  this  the  Supreme  Court  of  Appeals,  and 
enacted      '  in  this  held,  that  all  the  pleadings  must  be  in  writing,  and  at 
Code  c  27*  ^  'enStn  5  ncnce  the  deft,  having  put  in  for  plea  only  the 
'  '    *  words,  "  usual  plea,11  there  was  no  issue.  Repleader  ordered. 
By  the  county  court  law,  Ed.  1794,  c.  67,  s.  34,  in  all  cases 
where  the  title  or  bounds  of  land  are  drawn  in  question,  the 
pleadings  must  be  all  in  writing*  and  entered  at  large,  with 
the  judgment  thereon,  in  certain  books  kept  for  that  purpose. 
But  the  manner  of  pleading  above  must  have  been  bad  at 
common  law. 

Gleeson  s  ^  18.  Gleeson's  heirs  t>.  Scott  &  al.,  3  Hen.  &  M.  278. 
heirs  v.  Scott  jgsue  was  ;0jne(j  on  the  mere  rieht  in  common  form.  The 

li  n\.  see  Cb.      .       ,     .*i    i  .       ,    /.         ■     «r.    •  • 

223,  a.  11,8.  point  decided  was,  that  before  the  Virginia  statute  was  en- 
41.  acted,  for  docking  estates  in  tail,  the  tenant  in  tail  could,  by  a 

deed  of  bargain  and  sale,  convey  a  base  fee,  a  defeasible  es- 
tate, voidable  not  by  himself,  but  only  the  issue.  Hence 
when  he  had  so  sold  to  his  own  heir  in  fee,  he  could  not  sue 
out  a  writ  of  ad  quod  damnum  to  bar  the  entail,  being  no 
longer  seized  of  an  estate  in  tail,  absolutely  necessary  to  en- 
able him  to  sue  such  a  writ.  By  a  colonial  statute,  edition 
A.  D.  1769,  no  fine  or  recovery  could  be  levied  or  suffered, 
whereby  to  defeat  any  estate  tail,  nor  could  it  be  defeated 
but  by  act  of  assembly,  except  an  estate  tail,  not  worth  above 
£200  sterling  By  the  same  act  tenant  in  tail  of  such  small 
estate  could  sue  out  of  the  secretary's  office,  a  writ  in  the 
nature  of  an  ad  quod  damnum,  directed  to  the  sheriff  &c.,  to 
inquire  by  a  jury,  of  its  value  ;  and  on  complying  with  the 
terms  of  the  law,  the  tenant  in  tail  might  by  such  a  deed, 
reciting  the  title  and  inquisition,  and  expressing  a  valuable 
consideration,  bond  fide  paid,  convey  the  land  in  fee  simple 
to  purchaser,  and  thus  bar  the  issue  in  tail. 
Turberville  §  19.  Judgment  in  a  writ  of  right  of  the  District  Court  of 
Hen°'igM  con^rm^  on  eTror  brought.    Held,  1.  If  the  original 

8oJ,'  310.  wr'1  De  lost,  the  court,  after  verdict,  will  intend  it  was  a  good 
writ ;  though  some  of  the  subsequent  process  be  erroneous : 
2.  Appearance  and  pleading  to  the  action  cures  all  errors  in 
the  process  :  3.  It  is  necessary  to  aver  the  cause  of  action 
arose  within  the  court's  jurisdiction,  only  where  brought  in 
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corporation  courts :  4.  A  count  in  a  writ  of  right,  referring  Ch.  228. 
to  boundaries,  as  in  a  survey  made  in  a  cause,  is  well  enough :  Art.  4. 
5.  When  it  is  stated  the  pit.  u  replied"  generally,  after  ver- 
dict, the  court  will  intend  a  general  replication  was  filed  in 
writing  :  6.  The  statutes  of  jeofails  extend  to  writs  of  right ; 
hence  if  the  verdict  and  judgment  be  substantially  right,  they 
will  stand,  though  not  in  the  words  of  the  law.  The  tenant 
defended  part,  and  as  to  part  disclaimed  the  tenure  and  title. 
The  verdict  was,  "  we  of  the  jury  Gnd  that  the  demandant  has 
more  right  to  demand  the  land  in  the  count  and  plea  men- 
tioned, than  the  tenant  hath  to  hold."  It  seems  to  have  been 
thought  by  the  court,  that  all  the  above  defects  bad  been 
fatal  on  demurrer ; — or  if  legal  objections  on  account  of  them 
had  not  been  waived  by  the  tenant's  conduct.  As  to  the 
word,  demand,  in  the  verdict,  the  court  said,  the  demandant 
had  more  right  to  have  the  lands  as  he  demandeth  them ; 
on  the  ground  verdicts  are  subject  to  the  power  of  the  court ; 
and  relied  on  Vandervier  v.  Pendleton,  1  Wash.  381  ;  and 
Murray  v.  O'Neal,  1  Call,  246. 


END  OF  VOL.  VII. 


voc.  Til.  90 


Digitized  by  LaOOQle 


Digitized  by  Google 


Googl 


Digitized  by  Google 


THE  BORROWER  WILL  BE  CHARGED 
AN  OVERDUE  FEE  IFTHIS  BOOK  IS  NOT 
RETURNED  TO  THE  LIBRARY  ON  OR 

BEFORE  THE  LAST  DATE  STAMPED 
BELOW.  NON-RECEIPT  OF  OVERDUE 
NOTICES  DOES  NOT  EXEMPT  THE 
BORROWER  FROM  OVERDUE  FEES. 


